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In  the  United  States  District  Court  of  Southern 
District  of  California,  Central  Division 

Civil  Action  No.  8381-M 

DAY-BRITE  LIGHTING,  INC.,  a  Corporation, 

Plaintiff, 

vs. 

RUBY  LIGHTING  CORPORATION,  a  Corpora- 
tion, 

Defendant. 

COMPLAINT  FOR  INFRINGEMENT  OF 
UNITED  STATES  LETTERS  PATENT 
Nos.  D-138,990  AND  D-143,641 

Plaintiff  avers  as  follows: 

First  Count 

I.  Plaintiff 
Plaintiff,  Day-Brite  Lighting,  Inc.,  is  a  corpora- 
tion duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Missouri,  and  has  a 
place  of  business  in  the  City  of  St.  Louis,  State  of 
Missouri. 

II.     Defendant 

Defendant,  Ruby  Lighting  Corporation,  is  a  cor- 
poration duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  and 
has  its  principal  place  of  business  and  a  regular  and 
established  place  of  business  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  State  of  Cali- 
fornia. [2*] 


•Page    numbering   stamped    at   bottom   of   page   of   original 
Transcript  of  Record. 
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III.     Jurisdiction 

(a)  The  jurisdiction  of  this  Court  is  based  upon 
the  Patent  Laws  of  the  United  States  of  America. 

(b)  The  acts  of  infringement  hereinafter  com- 
plained of  were,  and  are  being,  committed  in  the 
County  of  Los  Angeles,  State  of  California,  within 
this  District,  and  elsewhere  within  the  United 
States. 

IV.     Title  to  Patent 

On  October  3,  1944,  United  States  Letters  Patent 
No.  D-138,990  were  duly  and  legally  issued  to  Day- 
Brite  Lighting,  Inc.,  a  corporation,  Plaintiff,  for  an 
invention  in  Design  for  a  Louvered  Fluorescent 
Lighting  Fixture,  on  the  application  of  David  J. 
Biller  of  St.  Louis,  Missouri,  and  Bertram  A.  Kaep- 
pel  of  Normandy,  Missouri;  and  said  Plaintiff  was 
at  the  time  of  the  infringement  herein  complained 
of,  and  ever  since  the  issue  of  said  Letters  Patent 
No.  D-138,990  has  been,  and  now  is,  the  owner  of 
the  entire  right,  title,  and  interest  in  and  to  said 
Letters  Patent  No.  D-138,990  and  all  causes  of  ac- 
tion for  infringement  thereof. 

V.     Infringement 

Defendant  has  been  for  a  long  time  past,  and 
still  is,  infringing  said  Letters  Patent  No.  D-138,990 
by  making,  using,  and  selling  lighting  fixtures  em- 
bodying the  patented  invention  and  will  continue  to 
do  so  unless  enjoined  by  this  Court. 
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VI.     Notice 

Upon  information  and  belief,  Plaintiff  has  placed 
the  required  statutory  notice  upon  all  lighting  fix- 
tures sold  by  Plaintiff  under  said  Letters  Patent 
No.  D-138,990,  and  has  given  written  notice  to  De- 
fendant of  its  said  infringement.  [3] 

VII.     Damage 

Defendant  has  derived  unlawful  gains  and  profits 
from  such  infringement  which  Plaintiff  would  other- 
wise have  received  but  for  such  infringement  of 
said  Letters  Patent  No.  D-138,990,  and  Plaintiff 
has  been  greatly  damaged  thereby. 

Second  Count 

VIII.  Plaintiff 

Plaintiff,  Day-Brite  Lighting,  Inc.,  is  a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Missouri,  and  has  a  place 
of  business  in  the  City  of  St.  Louis,  State  of  Mis- 
souri. 

IX.  Defendant 

Defendant,  Ruby  Lighting  Corporation,  is  a  cor- 
poration duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  and 
has  its  principal  place  of  business  and  a  regular 
and  established  place  of  business  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  State  of  California. 

X.  Jurisdiction 

(a)     The  jurisdiction  of  this  Court  is  based  upon 
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the  Patent  Laws  of  the  United  States  of  America, 
(b)  The  acts  of  infringement  hereinafter  com- 
plained of  were,  and  are  being,  committed  in  the 
County  of  Los  Angeles,  State  of  California,  within 
this  District,  and  elsewhere  within  the  United 
States. 

XL     Title  to  Patent 

On  January  29,  1946,  United  States  Letters  Pat- 
ent No.  D-143,641  were  duly  and  legally  issued  to 
Day-Brite  Lighting,  Inc.,  a  corporation,  Plaintiff, 
for  an  invention  in  Design  for  a  Louvered  [4] 
Fluorescent  Lighting  Fixture,  on  the  application  of 
David  J.  Biller  of  St.  Louis,  Missouri,  and  Bertram 
A.  Kaeppel  of  Normandy,  Missouri ;  and  said  Plain- 
tiff was  at  the  time  of  the  infringement  herein  com- 
plained of,  and  ever  since  the  issue  of  said  Letters 
Patent  No.  D-143,641  has  been,  and  now  is,  the 
owner  of  the  entire  right,  title,  and  interest  in  and 
to  said  Letters  Patent  No.  D-143,641  and  all  causes 
of  action  for  infringement  thereof. 

XII.     Infringement 

Defendant  has  been  for  a  long  time  past,  and  still 
is,  infringing  said  Letters  Patent  No.  D-143,641  by 
making,  using,  and  selling  lighting  fixtures  embody- 
ing the  patented  invention  and  will  continue  to  do 
so  unless  enjoined  by  this  Court. 

XIII.     Notice 

Upon  information  and  belief,  Plaintiff  has  placed 
the  required  statutory  notice  upon  all  lighting  fix- 
tures sold  by  Plaintiff  under  said  Letters  Patent 
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No.  D-143,641  and  has  given  written  notice  to  De- 
fendant of  its  said  infringement. 

XIV.  Damage 
Defendant  has  derived  unlawful  gains  and  profits 
from  such  infringement  which  Plaintiff  would  other- 
wise have  received  but  for  such  infringement  of 
said  Letters  Patent  No.  D-143,641,  and  Plaintiff  has 
been  greatly  damaged  thereby. 

Wherefore,  Plaintiff  prays  for: 

(a)  A  final  injunction  against  further  infringe- 
ment by  Defendant  and  those  controlled  by  De- 
fendant ; 

(b)  An  accounting  and  judgment  for  damages 
and  for  the  profits  of  Defendant  by  reason  of  said 
infringement;  [5] 

(c)  An  assessment  of  and  judgment  for  costs 
against  Defendant;  and 

(d)  Such  other  relief  as  the  Court  may  deem 
just  and  proper. 

Dated:  At  Los  Angeles,  California,  this  29th 
day  of  June,  1948. 

CARR  &   CARP  &   GRAVELY, 
JOSEPH  J.  GRAVELY, 
HARRIS,  KIECH,  FOSTER  & 

HARRIS, 
WARD  D.  FOSTER, 
JACK  BARRY,  JR., 

By  /s/  JACK  BARRY,  JR., 

Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  June  29,  1948.  [6] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT 

Defendant,  Ruby  Lighting  Corporation,  for  its 
answer  to  the  complaint,  Admits,  Denies  and  Al- 
leges as  Follows: 

First  Count 

1.  Defendant  admits  the  allegations  of  para- 
graph I  of  the  complaint. 

2.  Defendant  admits  the  allegations  of  para- 
graph II  of  the  complaint. 

3.  (a)  Defendant  admits  the  allegation  of  sub- 
division (a)  of  paragraph  III  of  the  complaint.  [7] 

(b)  Defendant  denies  the  allegations  of  sub- 
division (b)  of  paragraph  III  of  the  complaint 
and  denies  that  it  has  infringed,  either  directly  or 
contributorily,  any  claim  or  claims  of  any  patent 
owned  by  the  plaintiff,  and  denies  that  it  has  done 
any  act  or  thing  invading  any  right  of  any  nature 
whatsoever  of  the  plaintiff. 

4.  Defendant  admits  that  United  States  Letters 
Patent  No.  D-138,990  were  issued  on  October  3, 1944, 
but  states  that  it  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  the 
other  averments  of  paragraph  IV  of  the  complaint, 
and  denies  each  and  every  of  said  averments. 

5.  Defendant  denies  each  and  every  allegation  of 
paragraph  V  of  the  complaint  and  specifically  denies 
that  it  has  infringed  Letters  Patent  No.  D-138,990. 

6.  Defendant  admits  that  it  received  a  notice 
dated  August  12,  1947,  accusing  defendant  of  having 
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infringed  patent  No.  D-138,990,  patent  No.  D-143,- 
641  and  patent  No.  2,411,952 ;  defendant  denies  each 
and  every  of  the  other  allegations  of  paragraph  VI 
of  the  complaint. 

7.  Defendant  denies  each  and  every  of  the  al- 
legations contained  in  paragraph  VII  of  the  com- 
plaint. 

And  as  Further  and  Affirmative  Defenses,  Defend- 
ant, Ruby  Lighting  Corporation,  Alleges  as 
Follows : 

8.  Defendant  alleges  that  the  alleged  invention 
claimed  in  Letters  Patent  No.  D-138,990  was  not 
patentable  to  the  alleged  inventors  named  therein, 
under  the  provisions  of  [8]  R.S.  §  4929,  §  4933,  35 
U.S.C.  73,  and  that  therefore  said  patent  is  invalid 
and  void  because: 

(a)  The  alleged  inventors,  David  J.  Biller  and 
Bertram  A.  Kaeppel,  were  not  the  original  or  first 
inventors  of  the  alleged  invention  described  and 
claimed  in  said  Letters  Patent  or  any  material  or 
substantial  part  thereof,  but  on  the  contrary  that 
which  is  alleged  to  be  patented  by  said  Letters 
Patent  and  all  substantial  and  material  parts 
thereof  were  (if  any  invention  were  required)  prior 
to  the  date  of  the  alleged  invention  by  the  applicants 
for  said  Letters  Patent,  invented  by  others  and  more 
particularly  those  others  identified  in  the  following 
list,  and  the  applicants  for  those  patents  identified 
in  the  following  list; 

(b)  The  thing  or  things  alleged  to  be  patented 
by  said  Letters  Patent  and  all  material  and  sub- 
stantial parts  thereof  were  patented  and  described 
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in  printed  publications  in  this  or  a  foreign  country 
before  their  alleged  invention  thereof,  or  more  than 
one  year  prior  to  the  date  of  application  for  said 
Letters  Patent,  and  more  particularly  the  patents 
and  publications   identified   in   the   following   list; 

(c)  The  thing  alleged  to  be  patented  by  said 
Letters  Patent  and  all  material  and  substantial 
parts  thereof  were  known  and  used  by  others  in  this 
country  before  said  alleged  inventors'  alleged  inven- 
tion thereof,  and  more  particularly  by  those  others 
identified  in  the  following  lists,  and  the  inventors 
named  in  the  patents  identified  in  the  following 
list,  and  the  assignees  named  in  said  patents,  resid- 
ing at  the  addresses  stated  in  said  patents ;  and  [9] 

(d)  The  thing  alleged  to  be  patented  by  said 
Letters  Patent  and  all  material  and  substantial 
parts  thereof  were  in  public  use  and  on  sale  in  this 
country  for  more  than  one  year  prior  to  the  date 
of  application  for  said  Letters  Patent,  and  more 
particularly  by  those  identified  in  the  following  list, 
and  by  the  applicants  for  and  the  patentees  of  the 
patents  hereafter  listed,  residing  at  the  addresses 
stated  in  said  patents  and  publications: 

United  States  Patents 


Patent  No. 

Date 

Name 

D-130,809 

Dec.  23,  1941 

Waltman 

D-131,845 

Mar.  31,  1942 

Biller 

D-136,453 

Oct.  5,  1943 

Masterson 

2,339,010 

Jan.  11,  1944 

Greenwald 

2,364,992 

Dec.  12,  1944 

Maurette 

2,411,952 

Dec.  3,  1946 

Biller 
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Publications 

1941  Catalog  "Fluorescent  Lighting,"  published 
by  Ruby  Lamp  Mfg.  Co.,  Inc.,  430  West  14th  Street, 
New  York. 

The  defendant  seeks  leave  to  amend  this  answer 
to  include  other  persons  and  corporations,  patents 
and  publications  as  soon  as  they  are  ascertained. 

9.  Defendant  alleges  that  the  Letters  Patent  in 
suit  are  invalid  and  void  because  the  alleged  inven- 
tion purportedly  described  and  claimed  in  said 
patent  No.  D-138,990  was  merely  the  selection  and 
adaptation  of  previously  existing  forms  and  devices 
within  the  powers  of  the  ordinary  designer;  [10] 
that  said  alleged  invention  is  not  new,  original,  orna- 
mental, and  the  product  of  invention  as  required  by 
the  United  States  patent  statutes,  rules  and  regula- 
tions pertaining  to  design  patents;  that  the  design 
lacks  beauty,  ornamentation  and  originality,  and  is 
only  the  necessary  response  to  the  purpose  of  the 
article,  and  the  configuration  thereof  is  necessary  by 
function;  and  that  the  alleged  invention  is  not  the 
product  of  invention  which  is  the  purpose  of  the 
Constitution  and  patent  laws  to  encourage  and  re- 
ward, and  involves  nothing  more  than  the  exercise 
of  mere  mechanical  skill  and  the  powers  of  the 
ordinary  designer  in  view  of  the  state  of  the  art  as 
known  at  the  time  and  long  prior  to  the  alleged 
invention  by  the  applicants  for  said  Letters  Patent. 

10.  Defendant  alleges  that  the  patent  in  suit  No. 
D-138,990  is  invalid  and  void  because  the  Commis- 
sioner of  Patents  did  not  cause  a  proper  examina- 
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tion  to  be  made  as  to  the  alleged  new  invention 
defined  by  the  claim  of  said  patent,  and  had  such 
an  examination  been  made  properly,  it  would  have 
appeared  that  the  applicants  for  said  Letters  Patent 
were  not  entitled  thereto,  and  said  Letters  Patent 
would  not  have  been  issued,  and  that  said  Letters 
Patent  were  inadvertently  issued. 

11.  Defendant  alleges  that  the  patent  in  suit  No. 
D-138,990  in  invalid  and  void  because  defendant  is 
informed  and  believes  and  therefore  alleges  that 
the  matters  purporting  to  be  covered  by  the  claim 
of  said  patent  were  not  the  joint  invention  of  the 
applicants  for  said  patent  but  were  the  sole  inven- 
tion of  David  J.  Biller,  if  any  invention  were  re- 
quired. [11] 

Second  Count 

12.  Defendant  admits  the  allegations  of  para- 
graph VIII  of  the  complaint. 

13.  Defendant  admits  the  allegations  of  para- 
graph IX  of  the  complaint. 

14.  (a)  Defendant  admits  the  allegations  of 
subdivision  (a)  of  paragraph  X  of  the  complaint. 

(b)  Defendant  denies  each  and  every  of  the 
allegations  of  subdivisions  (b)  of  paragraph  X  of  the 
complaint,  and  specifically  denies  that  it  has  in- 
fringed, either  directly  or  contributorily,  any  claim 
or  claims  of  any  patent  owned  by  the  plaintiff  or  in 
which  the  plaintiff  has  any  right,  title  or  interest. 

15.  Defendant  admits  that  United  States  Letters 
Patent  No.  D-143,641  were  issued  January  29,  1946, 
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but  states  that  it  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  the 
other  averments  of  paragraph  XI  of  the  complaint, 
and  denies  each  and  every  of  said  averments. 

16.  Defendant  denies  each  and  every  allegation 
of  paragaph  XII  of  the  complaint  and  specifically 
denies  that  it  has  infringed  Letters  Patent  No. 
D-143,641. 

17.  Answering  paragraph  XIII  of  the  complaint, 
defendant  repeats  and  alleges  as  its  answer  thereto 
each  and  every  of  the  allegations  contained  in  para- 
graph 6  of  its  answer  above  set  forth.  [12] 

18.  Defendant  denies  each  and  every  of  the  al- 
legations contained  in  paragraph  XIV  of  the  com- 
plaint. 

19.  Defendant  adopts,  repeats  and  realleges  as 
paragraph  19  of  its  answer  to  the  Second  Count  of 
the  complaint  each  and  every  of  the  allegations  con- 
tained in  paragraph  8  of  defendant's  answer  above 
set  forth,  with  like  effect  as  if  herein  fully  repeated 
but  with  reference  to  Letters  Patent  No.  D-143,641. 

20.  Defendant  adopts,  repeats  and  realleges  as 
paragraph  20  of  its  answer  to  the  Second  Count  of 
the  complaint  each  and  every  of  the  allegations  con- 
tained in  paragraph  9  of  defendant's  answer  above 
set  forth,  with  like  effect  as  if  herein  fully  repeated 
but  with  reference  to  Letters  Patent  No.  D-143,641. 

21.  Defendant  adopts,  repeats  and  realleges  as 
paragraph  21  of  its  answer  to  the  Second  Count  of 
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the  Complaint  each  and  every  of  the  allegations 
contained  in  paragraph  10  of  defendant's  answer 
above  set  forth,  with  like  effect  as  if  herein  fully 
repeated  but  with  reference  to  Letters  Patent  No. 
D-143,641. 

22.  Defendant  adopts,  repeats  and  realleges  as 
paragraph  22  of  its  answer  to  the  Second  Count  of 
the  complaint  each  and  every  of  the  allegations  con- 
tained in  paragraph  11  of  defendant's  answer  above 
set  forth,  with  like  effect  as  if  herein  fully  repeated 
but  with  reference  to  Letters  Patent  No.  D-143,641. 

23.  Defendant  alleges  that  said  Letters  Patent 
No.  D-143,641  are  invalid  and  void  because  while  the 
said  application  for  said  Letters  Patent  was  pend- 
ing in  the  United  States  Patent  Office,  the  said 
application  was  amended,  modified  and  changed,  and 
the  purported  Letters  Patent  as  issued  relate  to  [13] 
another  and  different  invention  (if  any)  from  that 
as  originally  filed. 

Wherefore,  Defendant  prays: 

1.  That  Letters  Patent  Nos.  D-138,990  and 
D-143,641,  and  each  of  them,  be  held  invalid,  null 
and  void. 

2.  That  a  judgment  and  decree  be  entered  deny- 
ing the  plaintiff  injunctive  relief,  and  any  relief 
whatsoever,  and  holding  that  this  defendant  has  not 
infringed,  and  is  not  infringing,  the  Letters  Patent 
in  suit,  and  any  of  them. 

3.  That  the  complaint  be  dismissed,  with  costs 
and  reasonable  attorneys '  fees  to  this  defendant,  and 
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that  this  defendant  have  such  other  and  further 
relief  as  to  this  Court  may  seem  just  and  proper. 
Dated  at  Los  Angeles,  California,  this  18th  day 
of  August,  1948. 

KNIGHT,  GITELSON  & 
ASHTON, 

By  /s/  ROBERT  R.  ASHTON, 
C.  A.  MIKETTA, 

/s/  C.  A.  MIKETTA, 

Attorneys  for  Defendant. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :    Filed  August  18,  1948.  [14] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  PROOF 

It  Is  Hereby  Stipulated,  by  and  between  the  par- 
ties to  the  above-entitled  action,  through  their  re- 
spective counsel,  and  subject  to  the  approval  of  the 
Court,  that  at  the  principal  trial  of  this  action  Plain- 
tiff need  not  prove  the  full  extent  of  the  recoveries 
to  which  it  is  entitled  if  the  Plaintiff  prevails  upon 
the  issues  of  patent  validity  and  infringement, 
whether  such  recoveries  be  in  the  form  of  general 
damages,  due  compensation  to  the  Plaintiff,  reason- 
able royalties,  costs,  interests,  attorneys'  fees,  or 
otherwise,  but  that  such  proof  of  the  full  extent  of 
such  recoveries  may  be  presented  after  an  inter- 
locutory judgment  of  patent  validity  and  infringe- 
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ment  in  such  [15]  proceedings  as  the  Court  may 
direct. 

This  stipulation  is  made  to  facilitate  the  progress 
of  the  trial  of  the  principal  cause. 

Dated :    At  Los  Angeles,  California,  this  10th  day 
of  June,  1949. 

CARR  &  CARR  &  GRAVELY, 
JOSEPH  J.  GRAVELY. 
HARRIS,  KIECH,  FOSTER  & 

HARRIS, 
WARD  D.  FOSTER, 
JACK  BARRY,  JR., 

By  /s/  WARD  D.  FOSTER, 

Attorneys  for  Plaintiff. 

KNIGHT,  GITELSON  & 

ASHTON, 
C.  A.  MIKETTA, 

By  /s/  C.  A.  MIKETTA, 

Attorneys  for  Defendant. 

Approved  and  It  Is  So  Ordered,  this  17  day  of 
June,  1949. 

/s/  JACOB  WEINBERGER, 
Judge. 

[Endorsed] :    Filed  June  20,  1949.  [16] 
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[Title  of  District  Court  and  Cause.] 

FIRST  AMENDMENT  TO  COMPLAINT 

The  Complaint  heretofore  filed  herein  is  hereby 
amended  by  adding  thereto  the  following: 

Third  Count 

I.    Parties 

Plaintiff  reasserts  and  adopts  herein  as  fully  as 
if  set  forth  at  length  herein  the  allegations  of  Para- 
graphs I  and  II  of  the  Complaint  filed  herein  on  or 
about  June  29,  1948. 

II.     Jurisdiction 

The  matter  in  controversy  exceeds,  exclusive  of 
interest  and  costs,  the  sum  of  Three  Thousand  Dol- 
lars ($3,000.00).  [17] 

This  action  arises  under  the  laws  of  the  United 
States  of  America  relating  to  unfair  competition, 
including  28  U.S.C.  338  (b). 

III.  Creation  of  Business,  Market  and  Demand 
Plaintiff  has  for  many  years  prior  to  the  acts  of 
Defendant  herein  complained  of,  built  up  and  en- 
joyed a  profitable  business  in  the  manufacture  and 
sale  of  fluorescent  lighting  fixtures,  and  Plaintiff 
has  spent  large  sums  of  money  in  advertising  its 
said  products  throughout  the  United  States. 

As  a  result  of  its  investment  in  preparing  to  pro- 
duce commercially  and  in  producing  commercially 
and  in  large  quantities  its  said  fluorescent  lighting 
fixtures,  and  as  a  result  of  the  expenditure  of  much 
time  and  effort  in  promoting  the  sales  of  its  said 


vs.  Ruby  Lighting  Corporation  17 

products,  Plaintiff  has  created  and  developed  a 
large  market  and  demand  for  its  said  products 
throughout  the  United  States  and  a  recognition  of 
the  merit  of  its  said  products  and  their  dependa- 
bility, and,  as  a  result  of  such  expenditure  of  money, 
time,  and  effort,  the  public  recognizes  Plaintiff's 
said  products  and  their  merit  by  their  appearance. 

IV.  Defendant's  Acts  of  Unfair  Competition 
Plaintiff  alleges,  upon  information  and  belief 
that :  Defendant  is,  and  since  prior  to  the  filing  of 
the  Complaint  herein  has  been,  selling  fluorescent 
lighting  fixtures  having  the  distinctive  appearance 
of  Plaintiff's  fluorescent  lighting  fixtures,  and  De- 
fendant has  sold  and  palmed  off  upon  the  purchasing 
public  and  the  members  thereof,  and  the  purchasing 
public  and  the  members  thereof  have  purchased 
from  Defendant  or  wholesalers  and  jobbers  pur- 
chasing from  Defendant,  such  products  of  De- 
fendant as  and  for  Plaintiff's  said  products;  and 
Defendant  has  in  its  said  fluorescent  lighting  fix- 
tures copied  and  [18]  imitated  the  distinctive  ap- 
pearance of  Plaintiff's  said  fluorescent  lighting 
fixtures  and  has,  by  representations  that  its  said 
products  are  the  said  products  of  Plaintiff  and 
otherwise,  appropriated  the  market  and  demand 
of  the  public  for  Plaintiff's  said  products  created 
and  developed  by  Plaintiff  as  the  result  of  the 
expenditure  of  large  sums  of  money,  time,  and 
effort  as  aforesaid;  and  Defendant  has  copied, 
imitated,  and  appropriated  the  distinctive  appear- 
ance and  appeal  to  the  eye  and  esthetic  sense  of  the 
purchasing  public  and  the  members  thereof  of  Plain- 
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tiff's  said  fluorescent  lighting  fixtures  and  all  of  the 
non-functional  elements  and  jDarts  thereof ;  and  such 
distinctive  appearance  and  such  elements  and  parts 
thereof  have  come  to  indicate  to  the  purchasing 
public  and  the  members  thereof  origin  in  Plaintiff 
of  fluorescent  lighting  fixtures  having  such  distinc- 
tive appearance  and  containing  such  elements  and 
parts  thereof  by  virtue  of  Plaintiff 's  expenditure  of 
time  and  money  in  creating  and  developing  said 
market  and  demand  and  in  selling  extensively 
throughout  the  United  States  its  said  fluorescent 
lighting  fixtures. 

Plaintiff  alleges,  upon  information  and  belief, 
that:  Defendant  intends,  and  threatens  to  continue, 
to  perform  the  acts  complained  of  herein,  unless  re- 
strained by  this  Court;  the  acts  of  Defendant  com- 
plained of  herein  are  related  to  and  constitute  a 
part  of  Defendant's  acts  infringing  upon  Plaintiff's 
patents  as  alleged  in  the  first  count  and  second  count 
of  said  Complaint  on  file  herein  and  constitute 
unfair  competition  with  the  Plaintiff  and  an  aggra- 
vation of  the  damages  to  Plaintiff  arising  from 
Defendant's  infringement  of  Plaintiff's  said  patents. 

Wherefore,  Plaintiff  prays,  in  addition  to  the 
relief  sought  by  the  Complaint  heretofore  filed 
herein,  for: 

(i)  A  final  injunction  against  the  Defendant,  re- 
straining the  Defendant  from  the  performance  of 
the  acts  of  unfair  [19]  competition  alleged  in  this 
First  Amendment  to  Complaint; 

(j)  An  accounting  for  the  profits  realized  by 
Defendant  from  the  acts  of  said  Defendant  com- 
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plained  of  in  this  First  Amendment  to  Complaint; 

(k)  An  assessment  of  costs  and  an  allowance  of 
judgment  for  attorneys'  fees  against  Defendant; 
and 

(1)  A  judgment  for  such  other  and  further  relief 
as  to  the  Court  may  seem  just. 

Dated:  At  Los  Angeles,  California,  this  1st  day 
of  March,  1950. 

CARE  &  CARR  &  GRAVELY, 
JOSEPH  J.  GRAVELY. 

HARRIS,  KIECH,  FOSTER  & 

HARRIS, 
WARD  D.  FOSTER, 
JACK  BARRY,  JR., 
By  /s/  WARD  D.  FOSTER, 

Attorneys  for  Plaintiff.  [20] 

Upon  the  application  of  Plaintiff  by  its  counsel, 
and  good  cause  apearing  therefor, 

It  Is  Hereby  Ordered  that  the  Complaint  on  file 
herein  may  be,  and  the  same  hereby  is,  amended  by 
the  First  Amendment  to  Complaint,  copy  of  which 
is  attached  hereto,  and  permission  to  file  which 
is  hereby  granted. 

Dated:  At  Los  Angeles,  California,  this  1st  day 
of  March,  1950. 


Judge. 
Lodged  March  2,  1950. 
[Endorsed] :     Filed  March  3,  1950.  [21] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  FIRST  AMENDMENT 
TO  COMPLAINT 

Defendant,  Ruby  Lighting  Corporation,  for  its 
Answer  to  the  First  Amendment  to  Complaint,  ad- 
mits, denies  and  alleges  as  follows : 

1.  Defendant  admits  the  allegations  of  Para- 
graph I  of  the  First  Amendment  to  Complaint. 

2.  Defendant  admits  the  allegations  of  Para- 
graph II  of  the  First  Amendment  to  Complaint. 

3.  Defendant  denies  each  and  every  allegation  of 
Paragraph  III  of  the  First  Amendment  to  Com- 
plaint. 

4.  Defendant  denies  each  and  every  allegation 
of  Paragraph  IV  of  the  First  Amendment  to  Com- 
plaint. [22] 

Wherefore,  defendant  prays,  in  addition  to  the 
relief  sought  by  the  Answer  heretofore  filed  herein, 

1.  That  a  judgment  and  decree  be  entered  deny- 
ing the  plaintiff's  injunction  relief,  and  any  relief 
whatsoever,  and  holding  that  defendant  has  not  com- 
mitted acts  of  unfair  competition  against  the  plain- 
tiff. 

2.  That  the  defendant  be  awarded  his  costs  and 
reasonable  attorney's  fees  and  such  other  and 
further  relief  as  to  this  Court  may  seem  just  and 
proper. 
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Dated  at  Los  Angeles,  California,  this  6th  day  of 
March,  1950. 

KNIGHT,  GITELSON  & 

ASHTON, 
C.  A.  MIKETTA, 
/s/  C.  A.  MIKETTA, 

W.  W.  GLENNY, 
/s/  W.  W.  GLENNY, 

Attorneys  for  Defendant. 

Eeceipt  of  Copy  acknowledged. 

[Endorsed] :    Filed  March  6,  1950.  [23] 
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At  a  stated  term,  to  wit:  The  February  Term, 
A.D.  1950,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los  An- 
geles on  Wednesday,  the  22nd  day  of  March,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
fifty. 

Present :  The  Honorable  James  M.  Carter, 
District  Judge. 

[Title  of  Cause.] 

MINUTE  ORDER 

This  cause  having  been  tried  by  the  court,  and 
the  court  having  heretofore  ruled  on  all  issues  except 
unfair  competition,  and  that  issue  having  been  taken 
under  submission,  and  the  court  having  duly  con- 
sidered the  matter,  the  court  now  finds  in  favor  of 
the  defendant  and  against  the  plaintiff  on  the  issue 
of  unfair  competition,  and  orders  that  judgment 
be  accordingly. 

Counsel  for  defendant  will  prepare  and  present 
proposed  findings  of  fact,  conclusions  of  law  and 
judgment  on  all  issues,  pursuant  to  local  Rule  7, 
within  ten  days. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  C.  A.  MIKETTA 
RE  ATTORNEYS'  FEES  AND  COSTS 

State  of  California, 
County  of  Los  Angeles — ss. 

C.  A.  Miketta,  being  duly  sworn,  deposes  and 
says  that  he  is  an  attorney  at  law,  counsel  for  de- 
fendant Ruby  Lighting  Corporation  in  the  above- 
entitled  action,  and  has  personally  handled  and  is 
familiar  with  all  of  the  proceedings  had  in  such 
litigation. 

That  plaintiff  originally  charged  defendant  Ruby 
with  infringement  of  two  design  patents  and  a  me- 
chanical construction  patent  No.  2,411,952  (plain- 
tiff's Exhibit  5) ;  that  affiant  made  an  investigation 
and  study  regarding  said  patent  No.  2,411,952,  re- 
ported the  results  thereof  to  plaintiff  and  defendant 
and  the  [25]  plaintiff  dropped  the  charge  as  to 
patent  No.  2,411,952.  That  plaintiff  took  depositions 
of  five  of  defendant's  officers  and  employees,  which 
depositions  were  not  introduced  into  evidence  by 
plaintiff  during  the  trial  of  the  action. 

That  affiant  and  his  associate  have  worked  a  total 
of  406  hours  on  the  above  case,  including  location 
and  study  of  prior  patents,  publications  and  cata- 
logues, analysis  of  plaintiff's  patents  and  defend- 
ant's devise,  legal  research,  preparation  of  answer, 
appearances  in  Court  on  call  of  calendar,  consider- 
ing and  entering  into  stipulations,  attendance  at 
taking   of   depositions   of   defendant's   officers   and 
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employees  by  plaintiff,  preparation  of  pretrial 
memoranda  and  points  and  authorities,  preparation 
of  answer  to  first  amendment  to  complaint,  prepa- 
ration of  memoranda  on  alleged  unfair  competition, 
and  time  and  services  during  trial  on  February  28, 
March  1,  2,  and  3,  1950. 

That  the  reasonable  and  fair  value  of  the  services 
rendered  and  for  which  defendant  has  been  billed 
is  $6,240;  that  defendant  has  paid  about  one-half 
of  same  sum  prior  to  trial;  that  the  disbursements 
for  reporter's  fees,  photostats,  file  histories,  blue- 
prints and  exhibits  in  connection  with  this  case, 
which  have  been  paid  heretofore  by  defendant 
amount  to  $684.13,  whereby  the  defendant  has  in- 
curred costs  and  expenses  as  a  direct  result  of 
plaintiff's  action  of  $6,924.13  and  prays  recovery 
thereof. 

Dated  this  29th  day  of  March,  1950. 

/s/  C.  A.  MIKETTA. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  March,  1950. 

[Seal]        /s/  MILDRED  K.  BADGER, 
Notary  Public  in  and  for  the  County  and  State 
Above  Named. 

My  Commission  Expires  Mar.  2,  1952. 

Receipt  of  copy  acknowledged. 

[Endorsed] :    Filed  March  30,  1950.  [26] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  cause  coming  before  the  Court  for  trial  on 
final  hearing  and  trial  being  had  on  February  28, 
March  1,  2  and  3,  1950,  during  which  witnesses  were 
heard,  demonstrations  had  and  observed  by  the 
Court,  exhibits  filed  and  considered,  briefs  and 
memoranda  having  been  filed  and  oral  argument 
had,  the  Court,  having  rendered  its  decision  and 
being  fully  advised  in  the  premises,  does  hereby 
make  the  following  Findings  of  Fact  and  Conclu- 
sions of  Law: 

Findings  of  Fact 

1.  Plaintiff,  Day-Brite  Lighting  Corporation, 
Inc.,  is  a  Missouri  corporation  engaged  in  the  manu- 
facture and  sale  of  fluorescent  lighting  fixtures.  De- 
fendant, Ruby  Lighting  Corporation,  is  a  California 
corporation  having  a  regular  and  principal  place  of 
business  at  Los  Angeles,  California,  and  is  also 
engaged  in  the  manufacture  and  sale  of  fluorescent 
lighting  fixtures. 

2.  Prior  to  the  filing  of  the  complaint  herein 
plaintiff  charged  defendant  with  infringement  of 
United  States  Letters  Patent  No.  D-138,990,  No. 
D-143,641  and  No.  2,411,952,by  written  notice  dated 
August  12,  1947.  Plaintiff's  complaint,  as  filed, 
charged  defendant  with  infringement  of  United 
States  Letters  Patent  No.  D-138,990  and  No. 
D-143,641  and  the  first  amendment  to  the  complaint, 
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filed   at   the   end   of   plaintiff's   prima   facie   case, 
charged  defendant  with  unfair  competition. 

3.  The  patents  in  suit  are  patents  for  designs 
for  fluorescent  lighting  fixtures,  issued  under  the 
provisions  of  R.S.  4229,  4933  (35  U.S.C.  73).  Patent 
No.  D-143,641  (plaintiff's  Exhibit  4)  was  filed  July 
28,  1944.  The  file  history  of  this  patent  shows  that 
the  application  for  patent  was  originally  rejected 
by  the  Patent  Office  upon  the  ground  that  the  de- 
sign was  not  inventively  different  from  the  design 
of  "Challenger  No.  77"  fixture,  and  applicants  dis- 
tinguished from  such  prior  art  fixture  by  calling 
attention  to  their  use  of  a  V-shaped  longitudinal 
louver  having  a  hollow  longitudinal  bottom  bead  of 
circular  cross-section,  the  use  of  specular  metal  for 
such  V-shaped  louvers,  and  notched  upper  edges  in 
cross  louvers  which  are  reflected  in  the  specular 
V-shaped  louver. 

4.  More  than  one  year  prior  to  the  filing  of  the 
application  for  United  States  Letters  Patent  No. 
D-143,641  there  were  published  and  known  in  the 
United  States,  fluorescent  lighting  fixtures  having 
bottom  light-emitting  openings  provided  with  longi- 
tudinal and  transverse  louvers,  as  shown  by  the 
"Challenger  No.  77"  fixture,  and  by  other  prior 
fixtures  not  considered  by  the  Patent  Office,  includ- 
ing those  illustrated  in  patents  and  specifications 
forming  a  part  of  defendant's  Exhibit  I  and  par- 
ticularly subdivisions  1,  2,  4,  6,  7,  9,  10,  12,  17,  21, 
22  and  23,  thereof.  [29]  Some  of  these  prior  fixtures 
included  V-shaped  longitudinally  extending  louvers. 
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5.  Patent  No.  D-138,990  (plaintiff's  Exhibit  3) 
shows  a  fluorescent  lighting  fixture  having  the  same 
longitudinal  and  transverse  louvers  as  appear  in 
patent  No.  D-143,641  and  in  addition,  a  step-down 
end  portion  having  a  zigzag  ornamentation  in  its 
lower  portion,  and  a  protruding  upper  portion  pro- 
vided with  a  central  boss ;  the  upper  and  lower  rails 
of  the  side  panels  are  connected  by  three  parallel 
bars  integral  with  the  upper  and  lower  rails.  The 
file  history  of  this  patent  shows  that  the  only  prior 
art  reference  of  record  was  the  ' i  Challenger  No.  77 ' ' 
fixture. 

6.  More  than  one  year  prior  to  the  filing  of  the 
application  for  United  States  Letters  Patent  D-138,- 
990,  there  were  published  and  known  in  the  United 
States,  fluorescent  lighting  fixtures  of  the  same  gen- 
eral appearance  including  step-down  end  portions, 
inclined  side  panels  and  louvered  bottom  as  shown 
by  the  patents,  publications,  drawings  and  photo- 
graphs embraced  by  defendant's  Exhibits  G,  I  and 
L.  Inclined  sides  perform  the  function  of  distribut- 
ing lighting  outwardly  and  downwardly  while  step- 
down  ends  perform  the  function  of  allowing  light 
to  pass  upwardly  and  outwardly  against  the  ceiling. 
Louvers  in  the  bottom  perform  the  function  of  pre- 
venting glare  due  to  direct  observation  of  fluorescent 
tubes.  It  was  common  practice  in  the  prior  art  to 
use  elements  connecting  upper  and  lower  rails  of 
side  panels  of  a  lighting  fixture.  Length  of  fix- 
tures was  appropriate  to  the  length  of  fluorescent 
tube  to  be  employed. 
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7.  Fluorescent  light  fixtures  have  common  char- 
acteristics by  reason  of  the  utilitarian  impulse.  The 
evidence  shows  that  lighting  fixtures  are  largely 
sold  to  engineers,  architects  and  builders  on  specifi- 
cations and  efficiency  in  the  distribution  of  light  by 
such  fixtures,  and  ease  of  operating  maintenance. 

8.  Plaintiff  has  manufactured  and  sold  and  is 
manufacturing  and  selling  a  fluorescent  lighting 
fixture  under  the  name  "Viz- Aid"  (exemplified  by 
plaintiff's  Exhibit  13),  said  fixture  allegedly  em- 
bodying the  designs  of  Letters  Patent  No.  D-138,990 
and  No.  D-143,641.  Plaintiff's  "Viz-Aid"  fixture 
does  not  include  a  V-shaped  longitudinal  louver 
having  a  hollow  longitudinal  bottom  bead  of  circular 
cross-section  as  shown  in  the  drawings  of  patent  No. 
D-143,641;  the  "Viz-Aid"  fixture  does  not  embody 
a  boss  in  the  protruding  upper  end  portion  shown 
in  patent  No.  D-138,990;  the  "Viz-Aid"  fixture  em- 
bodies the  construction  described  in  patent  No. 
2,411,952  (plaintiff's  Exhibit  5). 

9.  Defendant,  Ruby  Lighting  Corporation,  has 
been  engaged  in  the  business  of  manufacturing  light- 
ing fixtures  in  Los  Angeles  since  1942;. its  president, 
Ben  Ruby,  has  been  in  the  lighting  fixture  business 
since  1927.  Plaintiff  contends  that  fixtures  manu- 
factured and  sold  by  defendant  under  the  name 
"Paramount,"  and  exemplified  by  plaintiff's  Ex- 
hibits 14  and  15,  infringe  the  Letters  Patent  in  suit 
and  that  defendant  has  performed  acts  of  unfair 
competition  in  connection  with  the  manufacture  and 
sale  of  said  fixtures. 
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10.  Defendant's  fixtures,  exemplified  by  plain- 
tiff's Exhibits  14  and  15,  do  not  employ  a  V-shaped 
longitudinally  extending  louver  having  a  hollow 
longitudinal  bottom  bead  of  circular  cross-section  of 
the  character  shown  in  Letters  Patent  No.  D-143,641. 
Defendant  does  not  use  specular  metal  on  the  longi- 
tudinal louvers  of  its  "Paramount"  fixtures, 
Exhibits  14  and  15. 

11.  Defendant  does  not  use,  in  its  "Paramount" 
fixtures  exemplified  by  Exhibits  14  and  15,  a  zigzag 
design  such  as  is  shown  in  Letters  Patent  No. 
D-138,990;  an  entirely  different  design  or  ornamen- 
tation is  used  by  defendant  on  its  accused  fixtures. 
Each  of  the  step-down  ends  of  defendant's  fixtures 
are  single  castings  which  do  not  include  a  protruding 
upper  portion.  [31]  Defendant's  fixtures  do  not  em- 
ploy the  construction  of  plaintiff's  fixtures  and  the 
louvered  bottom  is  manipulated  in  a  totally  different 
manner.  Defendant's  fixtures,  exemplified  by 
Exhibits  14  and  15,  employ  forms  and  proportions 
which  are  common  to  lighting  fixtures  as  a  class  and 
illustrated  in  prior  art  fixtures,  and  do  not  involve 
inventive  change  over  the  prior  art. 

12.  The  evidence  does  not  establish  that  the  pur- 
chasing public  recognizes  plaintiff's  fluorescent 
fixtures  as  plaintiff's  products  by  reason  of  the  ap- 
pearance of  plaintiff's  products.  The  evidence  does 
not  establish  that  plaintiff's  lighting  fixtures  em- 
body non-functional  distinctive  elements  of  appear- 
ance which  are  associated  with  the  purchasing  public 
with  plaintiff  as  the  source.    There  is  no  evidence 
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that  the  form  of  "Viz- Aid"  fixtures  is  associated 
in  the  minds  of  prospective  customers  or  purchasers 
with  plaintiff  as  the  source.  The  evidence  does  not 
establish  secondary  meaning  in  the  appearance  or 
form  of  fixtures  so  sold  by  plaintiff. 

13.  Plaintiff  has  not  proven  and  established  that 
defendant  has  sold  and  palmed  off  upon  the  purchas- 
ing public,  a  lighting  fixture  or  fixtures  made  by 
defendant  as  and  for  plaintiff's  fixture  or  fixtures. 
There  is  no  evidence  that  defendant  has  misrepre- 
sented its  products  as  those  of  plaintiff. 

14.  Defendant  has  not  copied  non-functional, 
ornamental  and  distinctive  elements  of  design  from 
plaintiff. 

Conclusions  of  Law 

1.  This  Court  has  jurisdiction  of  the  parties  and 
of  the  subject  matter. 

2.  Title  in  United  States  Letters  Patent  No. 
D-138,990  and  No.  D-143,641  is  vested  in  plaintiff, 
Day-Brite  Lighting,  Inc. 

3.  If  valid,  United  States  Letters  Patent  No. 
D-138,990  is  limited  to  a  design  including  an  end 
plate  provided  with  [32]  specific  zigzag  ornamenta- 
tion in  its  lower  portion,  as  illustrated  in  the  draw- 
ings of  said  Letters  Patent. 

4.  If  valid,  United  States  Letters  Patent  No. 
D-143,641  is  limited  to  a  design  including  a  longi- 
tudinal V-shaped  louver  having  a  hollow  longitudi- 
nal   bottom    bead    of    circular     cross-section,     as 
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illustrated  in  the  drawings  of  said  Letters  Patent. 

5.  Defendant,  Ruby  Lighting  Corporation,  has 
not  infringed  United  States  Letters  Patent  No. 
D-138,990  by  the  manufacture  and  sale  of  fluorescent 
lighting  fixtures  exemplified  by  Exhibits  14  and  15. 

6.  Defendant,  Ruby  Lighting  Corporation,  has 
not  infringed  Letters  Patent  No.  D-143,641  by  the 
manufacture  and  sale  of  fluorescent  lighting  fixtures 
exemplified  by  Exhibits  14  and  15. 

7.  Defendant,  Ruby  Lighting  Corporation,  has 
not  performed  acts  of  unfair  competition  as  alleged 
in  the  first  amendment  to  the  complaint  herein. 

8.  The  complaint  will  be  dismissed  on  the  merits, 
with  the  judgment  and  decree  in  conformity  to  the 
findings  and  conclusions,  with  costs  and  attorneys' 
fees  to  defendant. 

Dated  this  12th  day  of  April,  1950. 

/s/  JAMES  M.  CARTER, 

Judge,  U.  S.  District  Court. 

Receipt  of  copy  acknowledged. 

Lodged  March  30, 1950. 

[Endorsed] :     Filed  April  12,  1950.  [33] 
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In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division 

Civil  Action  No.  8381-C 

DAY-BRITE  LIGHTING,  INC.,  a  Corporation, 

Plaintiff, 

vs. 

RUBY   LIGHTING   CORPORATION,   a   Corpo- 
ration, 

Defendant. 

JUDGMENT  AND  DECREE  DISMISSING 
COMPLAINT  AND  FIRST  AMENDMENT 
THERETO  ON  THE  MERITS  WITH 
COSTS  &  ATTORNEYS'  FEES  TO  DE- 
FENDANT 

This  cause  having  come  on  for  trial  and  having 
been  heard  February  28,  1950,  March  1,  2  and  3, 
1950,  upon  the  pleadings  and  proofs,  briefs  and 
memoranda  having  been  filed,  and  oral  arguments 
being  had,  and  the  Court  being  fully  advised  in  the 
premises ;  now,  therefore,  upon  consideration  thereof 
and  upon  the  findings  of  fact  and  conclusions  of  law 
filed  concurrently  herewith, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed  by 
the  Court  as  Follows: 

1.  The  Court  has  jurisdiction  of  the  parties  and 
of  the  subject  matter.  [35] 

2.  Letters  Patent  No.  D-138,990,  assigned  to 
plaintiff  Day-Brite  Lighting,  Inc.,  a  corporation,  if 
valid,  is  limited  to  the  specific  zigzag  design  in  the 


vs.  Ruby  Lighting  Corporation  33 

lower  portion  of  the  end  of  a  fluorescent  lighting 
fixture,  as  shown  in  the  drawings  forming  a  part  of 
said  Letters  Patent. 

3.  Letters  Patent  No.  D-143,641,  assigned  to 
plaintiff  Day-Brite  Lighting,  Inc.,  a  corporation,  if 
valid,  is  limited  to  the  specific  longitudinally  ex- 
tending V-shaped  louver  provided  with  a  longitudi- 
nal bottom  bead  of  circular  cross-section  shown  in 
the  drawings  of  said  Letters  Patent. 

4.  Defendant  Ruby  Lighting  Corporation  has  not 
infringed  Letters  Patent  No.  D-138,990  and  No. 
D-143,641,  or  either  of  them,  if  said  Letters  Patent 
or  either  of  them  are  valid. 

5.  Defendant  Ruby  Lighting  Corporation  has  not 
performed  and  is  not  guilty  of  acts  of  unfair  com- 
petition. 

6.  The  complaint  and  first  amendment  to  the 
complaint  are  dismissed  with  prejudice.  Defendant 
shall  recover  from  plaintiff  its  costs  of  suit  and  dis- 
bursements, including  reporter's  fees  and  attorneys' 
fees  in  the  sum  of  $3,000.00.  Costs  taxed  in  the  sum 
of  $388.99. 

Dated  this  12th  day  of  April,  1950. 

/s/  JAMES  M.  CARTER, 

United  States  District  Judge. 

Judgment  entered  April  12,  1950. 
Receipt  of  copy  acknowledged. 
Lodged  March  30,  1950. 
[Endorsed] :    Filed  April  12,  1950.  [36] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Day-Brite  Lighting, 
Inc.,  Plaintiff  herein,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  judgment  and  decree  entered  in  this  action  on 
April  12,  1950. 

Dated:  At  Los  Angeles,  California,  this  9th  day 
of  May,  1950. 

CARR  &  CARR  &  GRAVELY, 
JOSEPH  J.  GRAVELY. 

HARRIS,  KIECH,  FOSTER  & 

HARRIS, 
WARD  D.  FOSTER, 
JACK  BARRY,  JR., 
By  /s/  WARD  D.  FOSTER, 

Attorneys  for  Plaintiff. 

[Endorsed] :    Filed  May  10,  1950.  [38] 


[Title  of  District  Court  and  Cause.] 

COST  AND  SUPERSEDEAS 
BOND  ON  APPEAL 

Know  All  Men  by  These  Presents, 

That  Massachusetts  Bonding  and  Insurance  Com- 
pany, a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Massachusetts,  and  duly 
licensed  to  transact  business  in  the  State  of  Cali- 
fornia, is  held  and  firmly  bound  under  the  Defendant 
in  the  above-entitled  suit  in  the  penal  sum  of  Two 
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Hundred  Fifty  &  No/100  Dollars  ($250.00),  and 
the  sum  of  Three  Thousand  Six  Hundred  Twenty- 
Seven  and  29/100  Dollars  ($3,627.29)  (totalling 
Three  Thousand  Eight  Hundred  Seventy-Seven  and 
29/100  Dollars  =  $3,877.29)  to  be  paid  to  said  De- 
fendant, its  successors  and  assigns,  for  which  pay- 
ment will  and  truly  to  be  made,  the  Massachusetts 
Bonding  and  Insurance  Company  binds  itself,  its 
successors  and  assigns  firmly  by  these  presents. 

Sealed  with  our  seals  and  Dated  this  19th  day  of 
May,  A.D.  1950. 

The  Condition  of  the  above  obligation  is  such  that 

Whereas  the  said  Plaintiff,  Day-Brite  Lighting, 
Inc.,  is  about  to  take  an  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  to  reverse 
a  judgment  and  decree  made,  rendered,  and  entered 
on  the  12th  day  of  April,  1950,  by  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  in  the  above-entitled  cause, 
which  judgment  provided  that  Euby  Lighting  Cor- 
poration, Defendant,  should  recover  from  Day-Brite 
Lighting,  Inc.,  Plaintiff,  attorneys'  fees  in  the  sum 
of  Three  Thousand  &  No/100  Dollars  ($3,000.00) 
and  costs  taxed  in  the  sum  of  Three  Hundred 
Eighty-nine  and  99/100  Dollars  ($389.99).  [39] 

Now  Therefore,  the  condition  of  the  above  obliga- 
gation  is  such  that,  if  Day-Brite  Lighting,  Inc., 
Plaintiff,  shall  prosecute  its  said  appeal  to  effect, 
and  if  it  satisfy  said  judgment  together  with  costs, 
interest,  and  damages  for  delay  if  for  any  reason 
the  appeal  is  dismissed  or  if  the  judgment  is  af- 
firmed, and  if  it  satisfy  in  full  such  modification 
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of  the  judgment  and  such  costs,  interest,  and  dam- 
ages as  the  Appellate  Court  may  adjudge  and  award, 
then  this  obligation  shall  be  void;  otherwise  to  re- 
main in  full  force  and  effect. 

MASSACHUSETTS    BONDING   AND    INSUR- 
ANCE COMPANY. 

[Seal]  By  /s/  WALKER  B.  SEABORN, 
Attorney-in-Fact. 

Examined   and   Recommended   for   Approval   as 
Provided  in  Rule  8. 

CARR  &  CARR  &  GRAVELY, 
JOSEPH  J.  GRAVELY. 

HARRIS,  KIECH,  FOSTER  & 

HARRIS, 
WARD  D.  FOSTER, 
JACK  BARRY,  JR., 
By  /s/  WARD  D.  FOSTER, 

Attorneys  for  Plaintiff. 

I  hereby  approve  the  foregoing  bond. 
Dated :    At  Los  Angeles,  California,  this  26th  day 
of  May,  1950. 

/s/  JAMES  M.  CARTER, 
Judge. 
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State  of  California, 
County  of  Los  Angeles — ss. 

On  this  19th  day  of  May  in  the  year  one  thousand 
nine  hundred  and  50,  before  me  Catharine  V.  Wil- 
son, a  Notary  Public  in  and  for  the  said  County 
and  State,  residing  therein,  duly  commissioned  and 
sworn,  personally  appeared  Walker  B.  Seaborn, 
known  to  me  to  be  the  duly  authorized  Agent  and 
Attorney-in-Fact  of  the  Massachusetts  Bonding  and 
Insurance  Company,  the  corporation  whose  name  is 
affixed  to  the  foregoing  instrument;  and  duly  ac- 
knowledged to  me  that  he  subscribed  the  name  of  the 
Massachusetts  Bonding  and  Insurance  Company 
thereto  as  Surety  and  his  own  name  as  Attorney-in- 
Fact. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  in  this 
certificate  first  above  written. 

[Seal]        /s/  CATHARINE  V.  WILSON, 

Notary  Public  in  and  for  Said 
County  and  State. 

[Endorsed]  :    Filed  May  26,  1950. 


[Title  of  District  Court  and  Cause.] 

ORDER     STAYING     JUDGMENT     FOR     AT- 
TORNEYS' FEES  AND  TAXED  COSTS 

Plaintiff  by  its   counsel  having  applied  to   this 
Court  for  a  writ  of  supersedeas  to  stay  the  judg- 
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ment  that  Defendant  shall  recover  from  Plaintiff 
attorneys'  fees  in  the  sum  of  Three  Thousand  Dol- 
lars ($3,000.00)  and  costs  taxed  in  the  sum  of  Three 
Hundred  Eighty-nine  and  Ninety-nine/100  Dollars 
($389.99),  entered  in  this  action  on  April  12,  1950, 
pending  the  appeal  of  said  Plaintiff  from  said  judg- 
ment; and  the  Court  being  fully  advised  in  the 
premises,  in  consideration  thereof; 

It  Is  Hereby  Ordered  and  Decreed: 

That  the  said  judgment  for  the  payment  by  Plain- 
tiff to  Defendant  of  attorneys'  fees  in  the  sum  of 
Three  Thousand  Dollars  ($3000.00)  and  of  costs 
taxed  in  the  sum  of  Three  Hundred  Eighty-nine  and 
Ninety-nine/100  Dollars  ($389.99)  be,  and  it  hereby 
is,  [41]  suspended  and  stayed  pending  the  determi- 
nation of  said  appeal  or  until  order  of  Court  upon 
the  condition  that  the  Plaintiff  file  herein  with  the 
Clerk  of  this  Court,  on  or  before  May  26,  1950,  a 
good  and  sufficient  bond  in  the  sum  of  Three  Thou- 
sand Six  Hundred  Twenty-seven  and  Twenty- 
nine/100  Dollars  ($3,627.29)  (in  addition  to  the 
Two  Hundred  Fifty  Dollar  [$250.00]  cost  bond  on 
appeal)  conditioned  for  the  satisfaction  of  said 
judgment  together  with  costs,  interest,  and  damages 
for  delay  if  for  any  reason  the  appeal  is  dismissed 
or  if  the  judgment  is  affirmed  and  to  satisfy  in  full 
such  modification  of  the  judgment  and  such  costs, 
interest,  and  damages  as  the  Appellate  Court  may 
adjudge  and  award;  the  Court  reserving  the  right 
to  increase  the  amount  of  the  supersedeas  bond  for 
sufficient  cause  shown. 
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Dated :    At  Los  Angeles,  California,  this  26th  day 
of  May,  1950. 

/s/  JAMES  M.  CARTER, 
Judge. 

The  foregoing  order  is  consented  to  and  approved 
as  to  form,  this  16th  day  of  May,  1950. 
C.  A.  MIKETTA, 
WILLIAM  W.  GLENNY, 

By  /s/  C.  A.  MIKETTA, 

Attorneys  for  Defendant. 
[Endorsed] :    Filed  May  26,  1950.  [42] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  RE  EXTENSION 
OF  TIME  FOR  FILING  RECORD  ON  AP- 
PEAL AND  DOCKETING  APPEAL 

It  Is  Hereby  Stipulated,  by  and  between  the 
parties  to  the  above-entitled  cause,  through  their 
respective  counsel  and  subject  to  the  approval  of 
the  Court,  that  the  time  within  which  the  record 
on  appeal  may  be  filed  and  the  appeal  docketed  in 
the  Court  of  Appeals  may  be  extended  to  and  in- 
cluding August  8, 1950. 

Dated:  At  Los  Angeles,  California,  this  5th  day 
of  June,  1950. 

CARR  &  CARR  &  GRAVELY, 
JOSEPH  J.  GRAVELY. 

HARRIS,  KIECH,  FOSTER  & 
HARRIS, 


"> 
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WARD   D.   FOSTER, 
JACK  BARRY,  JR., 
By  /s/  WARD  D.   FOSTER, 

Attorneys  for  Plaintiff. 

C.  A.  MIKETTA, 

WM.  W.  GLENNY, 
By  /s/  C.  A.  MIKETTA, 

Attorneys  for  Defendant. 

Approved  and  It  Is  So  Ordered,  this  7th  day  of 
June,  1950. 

/s/  paul  j.  Mccormick, 

Judge. 
[Endorsed]  :    Filed  June  7, 1950.  [43] 


[Title  of  District  Court  and  Cause.] 

CONCISE  STATEMENT  OF  PLAINTIFF-AP- 
PELLANT'S POINTS  ON  APPEAL  PUR- 
SUANT TO  F.R.C.P.  75(d) 

Now  comes  the  Plaintiff-Appellant,  Day-Brite 
Lighting,  Inc.,  and,  in  accordance  with  Rule  75(d) 
of  the  Federal  Rules  of  Civil  Procedure,  makes  the 
following  concise  statement  of  points  on  which  it 
intends  to  rely  for  appeal  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  final 
judgment  made  and  entered  April  12,  1950,  in  this 
cause : 

(1)  The  Court  erred  in  holding  that  United 
States  Letters  Patent  No.  D-138,990  are  limited  to 
the  specific  zigzag  design  in  the  lower  portion  of 
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the  end  of  a  lighting  fixture  as  shown  in  the  draw- 
ings forming  a  part  of  said  Letters  Patent  and  in 
failing  to  hold  that  said  Letters  Patent  are  valid 
as  covering  the  ornamental  design  for  a  louvered 
fluorescent  lighting  fixture  as  shown  and  described 
in  said  Letters  Patent.  [44] 

(2)  The  Court  erred  in  holding  that  United 
States  Letters  Patent  No.  D-143,641  are  limited  to 
the  specific  longitudinally  extending  V-shaped 
louver  provided  with  a  longitudinal  bottom  bead  of 
circular  cross-section  shown  in  the  drawings  of  said 
Letters  Patent  and  in  failing  to  hold  that  said 
Letters  Patent  are  valid  as  covering  the  ornamental 
design  for  a  louvered  fluorescent  lighting  fixture  as 
shown  and  described  in  said  Letters  Patent. 

(3)  The  Court  erred  in  holding  that  Defendant, 
Ruby  Lighting  Corporation,  has  not  infringed 
United  States  Letters  Patent  No.  D-138,990  and 
erred  in  failing  to  hold  that  Defendant  has  infringed 
said  Letters  Patent. 

(4)  The  Court  erred  in  holding  that  Defendant, 
Ruby  Lighting  Corporation,  has  not  infringed 
United  States  Letters  Patent  No.  D-143,641  and 
erred  in  failing  to  hold  that  Defendant  has  infringed 
said  Letters  Patent. 

(5)  The  Court  erred  in  holding  that  Defendant, 
Ruby  Lighting  Corporation,  had  not  performed  and 
was  not  guilty  of  acts  of  unfair  competition  and  in 
failing  to  hold  that  Defendant  had  performed  and 
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was  guilty  of  acts  of  unfair  competition  with  Plain- 
tiff. 

(6)  The  Court  erred  in  failing  to  hold  that 
Plaintiff,  Day-Brite  Lighting,  Inc.,  by  the  expendi- 
ture of  much  effort  and  money,  over  a  long  period 
of  time,  in  advertising  and  acquainting  the  trade 
and  purchasing  public  with  fluorescent  lighting  fix- 
tures subject  of  the  patents  in  suit  and  manufactured 
by  it,  and  by  the  extensive  sales  of  such  fluorescent 
lighting  fixtures  to  the  trade  and  public,  has  created 
a  market  and  demand  for  said  fluorescent  lighting 
fixtures  of  Plaintiff's  manufacture  and  a  recognition 
by  the  trade  and  public  of  said  fluorescent  lighting 
fixtures  and  their  merit  and  dependability  by  their 
appearance,  and  a  recognition  by  the  trade  and 
public  of  the  distinctive  [45]  appearance  of  said 
fluorescent  lighting  fixtures  and  the  non-functional 
ornamental  attributes  thereof  and  the  secondary 
significance  and  meaning  of  such  distinctive  appear- 
ance and  attributes,  as  indicating  origin  in  and 
manufacture  by  Plaintiff,  and  in  failing  to  hold 
that  Defendant,  Ruby  Lighting  Corporation,  by  its 
manufacture  and  sale  of  fluorescent  lighting  fixtures 
having  said  distinctive  appearance  and  said  attri- 
butes thereof,  has  appropriated  the  market  and  de- 
mand of  the  trade  and  public  for  Plaintiff's  said 
fluorescent  lighting  fixtures  and  has  caused  confu- 
sion in  the  minds  of  the  trade  and  public  between 
the  fluorescent  lighting  fixtures  of  Plaintiff  and 
those  of  Defendant  and  has  competed  unfairly  with 
Plaintiff. 

(7)  The  Court  erred  in  holding  that  Defendant, 
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Ruby  Lighting  Corporation,  should  recover  from 
Plaintiff,  Day-Brite  Lighting,  Inc.,  its  attorneys' 
fees  in  the  sum  of  Three  Thousand  Dollars  ($3,- 
000.00),  or  any  other  sum,  and  its  taxable  costs  and 
disbursements,  and  in  failing  to  hold  that  Plaintiff 
should  recover  from  Defendant  reasonable  attorneys' 
fees  and  its  taxable  costs  and  disbursements. 

Dated :    At  Los  Angeles,  California,  this  29th  day 
of  June,  1950. 

CARR  &  CARR  &  GRAVELY, 
JOSEPH  J.  GRAVELY. 

HARRIS,  KIECH,  FOSTER  & 

HARRIS, 
WARD  D.  FOSTER, 
JACK  BARRY,  JR., 
By  /s/  WARD  D.  FOSTER, 

Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged. 

[Endorsed]  :    Filed  June  30,  1950.  [46] 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division 

No.  8381-C  Civil 

DAY-BRITE  LIGHTING,  INC.,  a  Corporation, 

Plaintiff, 

vs. 

RUBY  LIGHTING  CORPORATION,  a  Corpora- 
tion, 

Defendant. 

Honorable  James  M.  Carter,  Judge  Presiding 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Tuesday,  February  28,  1950 

Appearances : 

For  the  Plaintiff: 

HARRIS  KIECH,  FOSTER  &  HARRIS,  By 
WARD  D.  FOSTER,  ESQ.,  and 
JACK  BARRY,  JR.,  ESQ., 
417  South  Hill  Street, 
Los  Angeles  13,  California,  and 
CARR  &  CARR  &  GRAVELEY, 
Of  Counsel. 

For  the  Defendant: 

CASIMIR  A.  MIKETTA,  ESQ., 
WILLIAM  W.  GLENNY,  ESQ.,  and 
KNIGHT,  GITELSON  &  ASHTON, 
Of  Counsel. 
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I  wish  at  this  time,  your  Honor,  to  offer  in  evi- 
dence a  copy  certified  by  the  United  States  Patent 
Office  of  the  file  wrapper  and  contents  of  patent  in 
suit  No.  138,990,  as  Plaintiff's  Exhibit  3,  and  a 
similar  certified  copy  of  the  other  design  patent  in 
suit,  No.  143,641,  as  Plaintiff's  Exhibit  4.  They 
bear  upon  the  back  a  notary's  reference  to  an  ex- 
hibit number,  because  they  were  used  in  depositions. 

The  Court:     These  are  the  file  wrappers? 

Mr.  Foster:  Those  are  the  file  wrappers  and 
contents,  your  Honor. 

The  Court:  They  will  be  received  into  evidence 
as  Plaintiff's  3  and  4.  [25*] 


At  the  same  time,  your  Honor,  and  pursuant  to 
the  stipulation,  I  will  offer  the  Biller  patent  2,411,- 
952  as  Plaintiff's  Exhibit  5. 

The  Clerk:     Are  you  offering  it  in  evidence? 

Mr.  Foster:     Yes. 

The  Court:     It  will  be  received  in  evidence. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  5  and  was  received  in  evi- 
dence.) 

Mr.  Foster :  That  is  the  same  Mr.  Biller  who  has 
one  of  the  design  patents  in  suit. 

The  Court:     This  is  a  mechanical  patent? 

Mr.  Foster:  Yes.  I  wanted  to  show  your  Honor 
that  in  an  attempt  by  this  patent  law  firm  in  St. 
Louis  to  provide  all  possible  assurance  that  their 
investment  was  justified  in  this  new  fixture  for  the 


*  Page    numbering    appearing    at    top    of    page    of    original 
Transcript  of  Record. 
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plaintiff,  they  applied  for  a  mechanical  patent  upon 
sofe  of  the  machanical  elements  of  this  fixture. 
*  *  *  But  all  that  was  new  mechanically  in  this 
fixture,  as  contrasted  with  design,  was  the  specific 
combination  of  specific  elements  and  the  manner  in 
which  they  mechanically  interlocked  and  were  as- 
sembled. [27] 

*     *     * 

Mr.  Foster:  I  now  offer  the  volume  of  prior 
patents  marked  Exhibit  10,  for  identification,  as 
our  exhibit  of  the  same  number.  [35] 

The  Court:     Any  objection? 

Mr.  Miketta:  The  only  objection  I  shall  make 
is  that  the  heading  of  Plaintiff's  Exhibit  10,  for 
identification,  be  changed.  ''Prior  Art  Designs"  is 
perfectly  all  right,  but  the  words  "Defendant  May 
Have  Copied  Without  Infringement"  is  a  conclu- 
sion, and  I  think  should  not  appear  on  this  exhibit. 


The  Court:     Let's  strike  out  on  Exhibit  10  every- 
thing other  than  "Prior  Art  Designs." 

*     *     * 

The  Court:     No.  10,  therefore,  will  be  received 
in  evidence.  [36] 

(Thereupon  the  document  heretofore  marked 
Plaintiff's  Exhibit  10  was  received  in  evidence 
and  the  "Table  of  Contents"  thereof  is  in  the 
words  and  figures  as  follows,  to  wit:) 
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Table  of  Contents 
A— 1,293,594— Willey 
B— 2,339,010— Greenwald 
C— 2,364,992— Maurette 
D— D-112,634— Devol 
E—D-119,794— Robinson 
F— D-119,810—  Segil 
G— D-120,913— Hirsh 
H— D-122,145— MacCarthy 
I— D-122,156— Biller 
J— D-122,581— Arakelian 
K— D-122,582— Biller 
L—D-122,694— Rubinstein 
M— D-122,709— Korengold 
N— D-122,861— Carter 
O— D-122,887— Beats 
P—D-122,909— Stern 
Q— D-123,048— Doane 
R— D-123,049— Doane 
S—D-123,067— Rubinstein 
T— D-124,527— Dreyfuss 
U—D-124,888— Callahan 
Y—D-125,091— Miles  [37] 
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TT— D-127,596— Walsh 

X— D-127,685— MacCarthy 

Y— D-127,823— Biller 

Z— D-127,914— Scribner 

AA— D-128,478— Carter 

AB—D-128,968— Scribner 

AC— D-129,726— Scribner 

AD— D-130,256—  Scribner 

AE—D-130,449— Weber 

AF— D-130,656—  Carter 

AG— D-130,745— Mausshardt 

AH— D-130,809— Waltman 

AI—D-130,810— Baker 

AJ_ D-131,199— Mitchell 

AK— D-131,478— Koegel 

AL— D-131,532— Naysmith 

AM— D-131,845— Biller 

AN— D-132,786— Netting 

AO— D-133,214— Ohm 

AP— D-133,216— Paiiato 

AQ—D-133,986— Gordon 

AR— D-134,079— Gordon 

AS— D-134,080— Gordon 


vs.  Ruby  Lighting  Corporation  49 

AT— D-134,081— Gordon 
AU— D-136,453— Mastenson 
AV— D-136,797— Mareck  [38] 

Mr.  Foster:  Under  the  same  stipulation,  I  offer 
the  volume  marked  "Prior  Art  Designs  From 
Catalogs"  as  Plaintiff's  Exhibit  9. 

The  Court:  We  will  strike  everything  after  the 
word  "Catalogs,"  so  that  it  will  read  "Prior  Art 
Designs  From  Catalogs, ' '  and  No.  9  will  be  received 
in  evidence. 

(Thereupon  the  volume  heretofore  marked 
Plaintiff's  Exhibit  9  was  received  in  evidence 
and  the  "Table  of  Contents"  thereof  is  in  the 
words  and  figures  as  follows,  to  wit : ) 

Table  of  Contents 

A — 1941  Ruby  Catalog  "Fluorescent  Lighting" 

B — Illuminating  Engineering,  Vol.  XXXVI,  No. 
2  (Feb.,  1941) 

C — Illuminating  Engineering,  Sept.,  1942,  and 
particularly  pages  466  and  472 

D — Illuminating  Engineering,  March,  1943,  and 
particularly  pages  130  and  131 

E — Illuminating  Engineering,  April,  1943,  and 
particularly  pages  168  and  169 

F— Catalog  No.  38  of  The  Edwin  F.  Guth  Co. 
(March  1,  1941)  and  particularly  pages  7,  18,  19 
and  23 
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G — The  Magazine  of  Light,  No.  9  issue,  1940,  ar- 
ticle entitled  "A  Review  of  Fluorescent  Luminaire 
Design" 

H— Garcy  Challenger  [39] 

Mr.  Foster:  Now  I  have  an  oral  stipulation, 
your  Honor,  covering  the  Plaintiff's  patented  design 
which  is  upon  the  standard  here,  and  which  when 
your  Honor  opened  court  this  morning  was  lighted. 
That  design  is  suspended  from  the  standard  because 
we  hope  that  to  an  observer  seated  on  the  floor  of 
the  court  room  it  would  approach  in  location  a 
fixture  hinged  to  or  suspended  a  short  distance 
below  the  ceiling.  Of  course,  to  your  Honor  on  the 
bench  it  does  not  have  that  appearance  because  the 
bench  is  elevated.  But  that  fixture,  which  is  of 
plaintiff's  manufacture,  has  been  seen  by  defend- 
ant's counsel,  and  we  offer  it  in  evidence  as  the 
commercial  embodiment  of  the  plaintiff's  patented 
design  as  plaintiff's  next  in  number. 

The  Court:  Plaintiff's  Exhibit  13.  It  will  be  re- 
ceived in  evidence. 


Mr.  Foster :  We  have  two  fixtures  of  the  def end- 
ant 's  manufacture,  one  of  them  given  to  us  by  the 
defendant,  and  I  offer  as  Plaintiff's  Exhibit  14 
the  smaller  of  those  two  accused  fixtures.  [40] 

*     *     * 

Mr.  Foster :  The  smaller  one  is  offered  as  Plain- 
tiff's Exhibit  14.   There  are  two  sizes,  your  Honor, 
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because  one  of  them  takes  two  fluorescent  tubes, 
and  one  of  them  takes  four  for  a  greater  degree  of 
light. 

Mr.  Miketta:  The  defendant  will  stipulate  that 
both  of  these  fixtures  are  of  its  manufacture,  your 
Honor. 

Mr.  Foster:  And  were  sold,  Mr.  Miketta,  in  the 
Southern  District  of  California,  Central  Division, 
prior  to  the  filing  of  the  complaint,  for  jurisdictional 
reasons  % 

Mr.  Miketta :  That  that  is  the  same  type  of  fix- 
ture that  was  sold? 

Mr.  Foster :     Yes. 

Mr.   Miketta:     So   stipulated. 


The  Court:  14  will  be  the  smaller.  And  the 
larger  one? 

Mr.  Foster :  The  larger  one  as  Plaintiff 's  Exhibit 
15. 

The  Court:  They  will  be  received  in  evidence 
pursuant  to  the  stipulation  of  counsel.  [41] 

*  *     •* 

Los  Angeles,  California 
Tuesday,  February  28,  1950,  2:30  P.M. 
The  Court:     Proceed. 

•  *     * 

Mr.  Foster:  And  may  the  record  show  that  we 
have  had  a  lamp  up  here  on  the  stand  all  morning 
from  10 :00  to  11 :40,  and  lighted  for  about  the  first 
five  or  ten  minutes.   I  wanted  to  ask  the  permission 
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of  the  court  to  move  it  during  the  afternoon.  Your 
Honor  saw  it  this  morning,  and  saw  it  lighted.  Can 
you  see  a  little  of  the  end  plate  from  up  there? 

The  Court:     Where  are  you  going  to  move  it  to? 

Mr.  Foster :  I  am  going  to  move  it  out  of  the  way 
for  witnesses  to  go  back  and  forth. 

Can  you  see  a  little  of  the  end  plate,  your 
Honor?  [54] 

The  Court:  Yes,  I  can  see  a  little  bit.  Do  you 
want  to  turn  the  light  on  again? 

Mr.  Poster:  No.  I  just  wanted  you  to  see  it 
there. 

I  notice  that  the  clerk  has  tagged  it.  It  is  about 
20  feet  from  the  judge's  bench,  perhaps,  and  15 
feet  from  the  clerk.  You  have  tagged  this  as  Plain- 
tiff's Exhibit  13  as  the  plaintiff's  lamp.  Is  that  cor- 
rect, Mr.  Clerk? 

The  Clerk:     Yes. 

Mr.  Foster:  May  the  record  show  that  the  clerk 
has  been  here  all  during  the  morning  session?  He 
did  not  know  that  the  lamp  now  on  the  standard 
is  not  the  plaintiff's  lamp,  but  has  so  labeled  it, 
although  it  is  the  defendant's  lamp. 

Had  your  Honor  noticed  that  difference?  Does 
your  Honor  notice  that  this  is  a  different  lamp  than 
the  one  this  morning?  Your  Honor  hadn't  re- 
marked about  it,  and  it  is  perhaps  an  unfair  ques- 
tion. But  I  assure  your  Honor  that  I  was  not  in 
cahoots  with  the  clerk  in  having  it  marked  this 
way. 

The  Court:  You  mean  you  are  not  referring  to 
the  standard  or  to  the  ceiling  plate,  but  that  the 
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lamp  is  a  different  one  than  was  up  there  this  morn- 
ing'? 

Mr.  Foster:  Yes,  your  Honor.  Does  that  sur- 
prise you? 

I  think  it  fair  to  state  for  the  record  that  the 
clerk  did  not  observe  any  difference  although  he  was 
two  hours  in  [55]  court  this  morning,  and  of  his 
own  volition  and  at  no  suggestion  from  plaintiff's 
counsel  he  has  seen  fit  to  label  this  lamp  Plaintiff's 
Exhibit  13  when  he  came  in  at  2 :00  o  'clock,  whereas 
Plaintiff's  Exhibit  13  is  over  there  on  the  bench, 
and  the  exhibit  up  here  on  the  standard  which  he 
sought  to  label  is  Plaintiff's  Exhibit  No. 

The  Court:     14  or  15? 

Mr.  Foster:     14,  which  is  the  defendant's  lamp. 

The  Clerk:  You  just  removed  the  top  of  the 
standard  ? 

Mr.  Foster:  Yes.  And,  of  course,  at  the  appro- 
priate time  I  will  urge  that  the  appropriate  test 
of  infringement  is  that  of  the  casual  observer,  and 
that  as  the  casual  observer  the  clerk  observed  the 
lamp  this  morning  for  two  hours  and  couldn't  tell 
the  difference. 

The  Clerk:  Should  that  tag  be  removed  from 
the  standard  and  put  on  the  lamp  over  there? 

Mr.  Foster:     Yes,  sir. 

The  Court:  You  don't  have  to  do  it  now,  Mr. 
Clerk. 

The  Clerk:     All  right. 

Mr.  Miketta:  I  am  quite  sure  that  the  change 
of  the  lamp  was  completely  inadvertent. 

Mr.  Foster:     No.    We  intended  to  change  them, 
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but  we  didn't  plan  with  the  clerk  that  he  would 
mark  them  erroneously.  [56] 


Mr.  Miketta :     Now,  I  believe  plaintiff  will  stipu- 
late that  they  did  not  invent  the  fluorescent  tube. 
Is  that  correct,  Mr.  Foster? 
Mr.  Foster:     Yes.  [60] 


BERTRAM  A.  KAEPPEL 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Foster : 

Q.  Will  you  state  your  full  name,  please,  Mr. 
Kaeppel. 

A.     Bertram  A.  Kaeppel,  K-a-e-p-p-e-1.  [70] 

Q.     And  your  age,  please,  Mr.  Kaeppel? 

A.     My  age  is  42. 

Q.    And  your  residence? 

A.     5354  Delmar  Avenue. 

Q.    What  city? 

A.     St.  Louis,  Missouri. 

Q.  You  are  the  Mr.  Kaeppel  who  was  one  of 
the  patentees  named  in  each  of  the  design  patents 
here  in  suit?  A.     Yes,  I  am. 

Q.  You  are  employed  by  Day-Brite  Company, 
the  plaintiff  here?  A.     Yes. 

Q.     Did  you  have  any  experience  prior  to  your 
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(Testimony  of  Bertram  A.  Kaeppel.) 
employment  by  the  plaintiff  in  designing  any  ap- 
pliances or  apparatus? 

A.     Yes,  sir.    Shall  I  enumerate  them? 

Q.     If  your  please. 

A.  From  1924  to  1928  I  worked  for  the  Busch 
Sulzer  Brothers  Diesel  Engine  Company  as  a  drafts- 
man. 

*     *     * 

A.  (Continuing) :  In  the  year  following  that, 
for  the  American  Cotton  Picker  Company.  Do  you 
want  me  to  go  on  [71]  from  there? 

Q.     (By  Mr.  Foster)  :     Yes. 

A.  For  four  years  following  that  I  was  on  a 
farm,  and  then  two  years  out  of  work  due  to  ill 
health. 

Q.  How  long  have  you  been  with  the  Day-Brite 
Lighting,  Inc.? 

A.     From  October  21,  1935,  continuously. 

Q.  All  of  your  work  for  the  Day-Brite  Lighting, 
Inc.,  has  been  in  their  engineering  department,  is 
that  correct?  A.     Yes,  sir. 

Q.  Your  work  now  is  that  of  a  tool  engineer  and 
designer,  is  that  true  ?  A.    Yes,  sir. 

Q.  Have  you  participated  in  the  making  of  any 
inventions  other  than  those  of  the  two  patents  here 
in  suit,  Mr.  Kaeppel? 

A.  I  have  participated  in  others  where  patent 
has  been  applied  for  but  not  as  yet  granted. 

Q.  The  two  patents  in  suit  represent  the  only 
inventions  you  have  participated  in  where  a  patent 
has  been  issued,  is  that  correct?  A.     Yes,  sir. 
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Q.  Approximately  when  was  the  commencement 
of  your  work  on  making  the  designs  of  the  two 
patents  in  suit  ? 

A.  That  would  have  been  prior  to  February, 
1943,  to  [72]  the  best  of  my  memory. 

Q.  What  was  the  original  purpose  that  you  had 
in  mind  when  you  commenced  work  upon  this 
design  ! 

A.  The  original  purpose  would  have  been  to  pro- 
duce a  fixture  which  would  be  readily  stockable  on 
the  part  of  all  distributors  and  dealers,  it  would 
be  readily  producible  in  the  shop,  and  would  have 
the  pleasing  appearance  that  would  make  it  salable. 

Q.  Xow,  those  purposes  of  having  a  fixture  that 
would  be  readily  stocked  and  readily  produced  in  the 
shop  are  purposes  had  in  mind  in  the  manufacture 
of  all  commercial  devices  to  be  sold,  isn't  that  true, 
within  your  experience?  A.     Yes,  it  is. 

Q.  But  you  had  as  a  purpose  here,  also,  in  mak- 
ing the  designs  of  the  patent  in  suit,  providing  a 
fixture  that  was  of  a  pleasing  eye  appeal  so  that 
it  would  be  sold,  if  I  understand  you,  is  that  right  I 

A.  Yes,  that  is  of  primary  importance.  A  fix- 
ture that  is  not  appealing  to  the  eye  will  not  sell. 

Q.  Was  your  purpose  in  working  upon  the  de- 
sign of  the  fixtures  of  the  patents  in  suit  to  pro- 
vide such  a  pleasing  appearance  to  the  fixture  that 
it  would  become  a  best  seller  with  the  company  ?  [73] 
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The    Witness:     The    plain    answer    is    yes,    it 
was.  [74] 


Q.  (By  Mr.  Foster) :  In  your  work  upon  the 
design  of  the  two  patents  in  suit,  were  any  sketches 
or  drawings  of  fixture  [75]  designs  made? 

A.  Yes,  there  would  be  very  many  sketches 
made. 

Q.  Did  you  have  anything  to  do  with  making 
those  sketches  or  drawings  in  the  development  of 
the  designs  of  the  patents  in  suit? 

A.     Yes,  sir,  I  made  them  personally. 

Q.  You  say  a  great  many.  How  many  were 
made,  if  any,  before  the  final  design  of  the  patents 
in  suit  was  reached  ? 

A.  That  is  a  difficult  question  to  answer  because 
many  of  these  sketches  would  be  destroyed  as  we 
progressed  in  our  design.  I  would  say  certainly 
several  dozen. 

Q.  Is  my  understanding  correct  that  as  the 
sketch  of  a  design  was  superseded  by  a  subsequent 
one,  those  superseded  sketches  were  not  always  re- 
tained ?  Is  that  true  1  A.     That  is  true. 

Q.  Have  you  made  an  examination  of  the  com- 
pany files  to  search  for  sketches  of  those  prelimi- 
nary designs  which  might  have  happened  to  be 
retained  % 

A.  Yes,  sir,  I  believe  the  first  one  is  dated  May, 
1943. 

Q.  I  show  you  a  copy  of  Plaintiff's  Exhibit  1, 
containing  five  drawings  tabbed  A  to  E;  are  those 
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the  drawings  which  you  found  as  a  result  of  that 

search?  A.     Yes,  sir. 

Q.  That  is  Plaintiff's  Exhibit  1,  for  identifica- 
tion. [76]  Would  you  carefully  examine  each  of 
the  five  drawings  in  Plaintiff's  Exhibit  1  for  iden- 
tification and  state  who  made  the  originals  of  those 
drawings  ? 

A.     Yes,  sir;  I  made  every  one  of  them. 

Q.  When  were  those  drawings  tabbed  A  to  E  in- 
clusive of  Plaintiff's  Exhibit  1  for  identification 
made  by  you  with  respect  to  the  dates  which  they 
bear? 

A.  They  would  have  been  made  within  a  few 
days  prior  to  the  date  on  the  drawing. 

Q.  The  date  appearing  upon  each  of  these  five 
drawings  in  Plaintiff's  Exhibit  1,  for  identifica- 
tion, is  in  your  hand?  A.    Yes,  sir. 

Q.  It  was  your  custom,  as  I  understand  you, 
to  date  these  drawings  so  made  by  you  at  or  within 
a  day  or  two  after  your  completion  of  the  drawing, 
is  that  correct?  A.     That  is  correct. 

Q.  And  have  the  originals  of  these  drawings  A 
to  E  of  Plaintiff's  Exhibit  1,  for  identification,  been 
in  the  files  of  Day-Brite  in  the  engineering  depart- 
ment since  they  were  made  until  removed  for  print- 
ing by  you? 

A.    Yes,  sir,  since  that  date.  [77] 

*     *     * 

Q.  (By  Mr.  Foster)  :  And  have  any  changes  or 
additions  been  made  in  these  drawings  since  the 
dates  which  they  bear  respectively? 
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A.     No,  sir,  there  have  not. 

Q.  Will  you  refer  briefly  to  these  drawings  suc- 
cessively and  give  us  a  short  description  of  what  is 
there  contained  as  regards  the  finished  design  of 
the  patents  in  suit?  [78]  Refer  first  to  the  drawing 
which  is  dated  5-20-43,  tab  A- of  Plaintiff's  Exhibit 
1,  for  identification. 

A.  The  drawing  dated  5-20-43  is  a  free-hand 
cross-section  through  the  chassis  of  the  fixture.  It 
shows  the  ballast  and  the  lamp  holder  sketched  in 
place  with  a  suggestion  for  joining  the  two  com- 
ponents. 

Q.  Would  you  refer  to  tab  B,  the  next  drawing, 
dated  3-28-44,  and  describe  what  is  there  generally 
disclosed  ? 

A.  That  drawing  shows,  perhaps,  the  first  con- 
crete suggestion  for  a  completed  fixture.  It  indi- 
cates the  elements  of  the  design  as  they  were  taking 
shape  at  that  time. 

Q.  I  note  that  in  the  center  of  tab  B  of  Plain- 
tiff's Exhibit  1,  for  identification,  there  is  in  the 
right-hand  side  of  the  center  view  a  representation 
that  appears  to  be  part  of  the  end  plate,  is  that 
correct?  A.     Yes,  sir. 

Q.  And  I  notice  that  in  the  lower  portion  of  the 
right-hand  half  of  the  center  view  there  appears  to 
be  an  ornamentation  of  the  end  cap  or  plate,  is  that 
correct  I 

A.  Yes,  sir,  that  is  the  way  it  was  originally  con- 
ceived. 

Q.     But  I  notice  that  ornamentation  in  the  lower 
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right  half  of  the  central  view  of  tab  B  does  not 
have  an  outline  around  it  tying  it  to  the  ornamen- 
tation on  the  other  half.   Was  that  conceived  of  at 
that  time?  [79] 

A.  Not  at  the  time  that  this  drawing  was  made. 
That  followed  later. 

Q.     And  this  drawing  was  made  3-28-44? 

A.     Yes,  sir. 

Q.  I  note  on  the  right-hand  edge  of  tab  B  of 
this  drawing  a  representation.  What  is  there 
shown1?   Is  that  the  side  section  of  the  fixture? 

A.  That  is  what  is  known  as  an  elevation  at 
the  center  of  the  fixture  indicated  by  a  broken  line 
separating  the  end  from  the  center. 

Q.  Then  this  vertical  line  is  the  center  of  the 
side  of  the  fixture,  is  that  correct? 

A.     Yes,  that  is  the  center. 

Q.  And  does  that  view  on  the  right  of  tab  B 
drawing  of  Plaintiff's  Exhibit  1,  for  identification, 
indicate  that  there  was  to  be  centrally  disposed  on 
each  side  of  the  fixture  three  rectangular  panels? 

A.    Yes,  sir. 

Q.  Decorative  panels.  Is  there  any  indication 
on  tab  B  of  the  spacing  of  the  louvers,  transverse 
louvers  ? 

A.  Yes,  at  the  left-hand  side  of  the  drawing 
there  is  an  indication  of  the  number  of  transverse 
louvers  to  be  applied  throughout  the  fixture. 

Q.  Does  this  left-hand  view  of  tab  B  illustrate 
to  scale  how  far  apart  the  transverse  louvers  are 
spaced?  [80] 
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A.  Yes,  by  scaling  the  original  drawing  we  knew 
exactly  what  that  dimension  was  to  become. 

Q.  And  there  is  indicated  in  the  left-hand  view 
the  overall  length  of  the  fixture? 

A.     Yes,  sir. 

Q.  So  that  from  the  scale  distance  of  the  trans- 
verse louvers  shown  on  tab  B  and  the  overall  length 
you  knew  there  were  how  many  transverse  louvers 
to  be  there? 

A.     Yes,  we  knew  there  would  be  13  transverse 

louvers. 

*     *     * 

Q.  (By  Mr.  Foster)  :  Will  you,  Mr.  Kaeppel, 
refer  to  the  drawing?  In  the  lower  left  I  notice  a 
dimension  line  48-7/16  inches.  Is  that  the  overall 
length  of  the  louver  ? 

A.  That  was  the  overall  length  of  the  fixture. 
And  then  by  scaling  this  drawing  we  knew  exactly 
what  that  spacing  would  become. 

The  Court:  I  know,  but  is  there  anything  on 
this  drawing  to  show  that  there  couldn't  have  been 
15  louvers  or  20  louvers?  [81] 

The  Witness:  Yes,  sir.  The  distance  from  the 
end  to  the  first  louver,  or  the  first  louver  to  the 
second  louver,  would  have  been 

The  Court:  Where  is  the  distance  from  the  end 
of  the  first  louver  shown  ? 

The  Witness :  The  transverse  louver  is  indicated 
by  the  long  shaded  vertical  line. 

The  Court :     The  first  louver  ? 
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The  Witness:  Yes,  that  is  the  first  transverse 
louver. 

The  Court :  You  show  no  distance  of  that  louver 
from  the  end? 

The  Witness:  That's  right.  The  dimension  was 
not  put  in  there  at  that  time  because  this  was  a 
discussional  drawing  and  a  drawing  for  making  up 
a  sample  to  be  mounted  and  viewed  and  criticized. 

Mr.  Foster :     But  it  is  a  scale  drawing,  is  it  % 

The  Witness :     It  is  drawn  to  scale.  [82] 

*     *     * 

Q.  (By  Mr.  Foster) :  Will  you  refer  to  drawing 
tab  C  of  Plaintiff's  Exhibit  1,  for  identification, 
dated  5-18-44,  and  describe  briefly  what  is  there 
disclosed  % 

A.  The  drawing  5-18-44  shows  another  step  in 
the  development  of  this  design.  By  this  time  we 
have  reached  the  thought  of  a  V-shape  central 
longitudinal  louver,  we  have  unified  the  design  in 
the  end  of  the  fixture,  we  have  altered  the  end 
cover  and  have  pretty  well  stabilized  the  contours 
or  outline  of  the  fixture. 

Q.  Mr.  Kaeppel,  the  record  will  not  show  where 
you  have  pointed.  When  you  say  that  you  have 
unified  the  design  in  the  end  cap,  by  that  do  you 
mean  that  you  have  placed  around  the  decorative 
pattern  in  each  of  the  lower  halves  of  the  end  cap 
an  outline  which  contains  them  both?  [83] 

A.     Yes,  sir,  that  is  correct. 

Q.    As  shown  in  this  drawing  f  A.     Yes. 
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Q.  (By  Mr.  Foster)  :  When  you  say  that  you 
have  reached  a  central  triangular  configuration,  you 
are  pointing  to  the  one  half  of  the  triangle  in  the 
lower  center  right-hand  side  of  the  central  view? 

The  Court:     Shown  by  the  letter  01 

Q.  (By  Mr.  Foster)  :  Shown  by  the  letter  C, 
that  is  the  V-shaped  longitudinal  louver? 

A.     Yes,  sir. 

Q.  And  the  upper  part  of  the  end  plate  you  are 
referring  to  is  shown  in  the  right-hand  half  of  the 
central  view?  A.     That  is  correct. 

Q.  Would  you  describe  briefly  what  is  shown 
in  the  next  drawing,  tab  E  of  Plaintiff's  Exhibit  1, 
for  identification,  dated  7-3-45?  [84] 


Q.     6-22-44  is  the  date  of  Exhibit  D. 

The  Court:  This  looks  like  6-23  to  me.  You 
have  got  one  date  written  in  pencil  above — pardon 
me.   It  is  6-22-44. 

A.  This  drawing  shows  the  final  design  of  the 
enclosure.  On  this  one  everything  has  been  stabil- 
ized and  is  ready  for  production. 

Q.  And  the  two  side  views  on  the  left  and  right 
are  fragmentary  side  elevational  views  of  the  com- 
posite fixture,  is  that  correct?  A.     Yes,  sir. 

Q.  Referring  to  tab  E  of  Plaintiff's  Exhibit  1, 
for  identification,  dated  7-3-45,  please  describe  gen- 
erally what  is  there  shown? 

A.  That  drawing  shows  the  same  enclosure,  but 
it  is  now  a  complete  fixture  by  virtue  of  the  fact 
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that  it  is  mounted  on  the  chassis  which  contains  all 

the  remaining  components. 

Q.  Does  it  show  anywhere  the  central  V-shaped 
longitudinal  louver? 

A.  Yes,  sir,  it  shows  that  longitudinal  louver 
and  shows  the  final  profile  of  the  transverse  louvers 
also. 

Q.  That  is  shown  in  the  left-hand  half  of  the 
central  view,  is  that  correct?  [85] 

A.     Yes,  sir. 

Q.  And  it  shows  the  decorative  pattern  in  the 
lower  portion  of  the  end  cap  that  is  being  shown  on 
the  right-hand  half  of  the  central  view  ? 

A.     Yes. 

Q.  And  the  pattern  and  the  top  of  the  end  cap 
is  shown  in  the  top  of  the  right-hand  half  of  the 
central  figure,  is  that  true?  A.    Yes,  sir. 

Q.  Are  any  of  the  transverse  baffles  illustrated 
there  outlined? 

A.  Yes,  in  the  left-hand  lower  cross-section  of 
the  fixture. 

Q.     And  the  central  figure?  A.     Yes. 

The  Court:     Marked  7? 

The  Witness:     7,  yes,  sir. 

Q.  (By  Mr.  Foster)  :  And  is  that  transverse 
louver  shown,  the  edge  of  it,  anywhere  in  the  left- 
hand  view? 

A.  It  is  shown  in  one  location  in  the  left-hand 
view. 

Q.  That  is  the  edge  of  the  transverse  louver  we 
see  there?  A.    Yes,  sir. 
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Mr.  Foster:  These  tabs  A,  B,  C,  D,  and  E, 
which  the  witness  has  identified  as  being  made  by 
him  and  produced  from  the  [86]  files  of  the  com- 
pany are  offered  in  evidence  as  Plaintiff's  Exhibits 
1-A  to  -E  respectively. 

The  Court:  They  will  be  received  into  evidence 
as  Plaintiff's  Exhibit  1  with  the  subdivisions  A  to  E 
inclusive. 

(Thereupon  the  document  marked  Plaintiff's 
Exhibit  1-A  to  1-E,  for  identification,  was  re- 
ceived in  evidence  and  the  "Index"  thereof  is, 
in  words  and  figures,  as  follows,  to  wit: 

'Preliminary  Drawing  dated  5-20-43 — A 

Drawing  dated  3-28-44— B 

["  Drawing  dated  5-18-44— C 

Drawing  dated  6-22-44— D 

Drawing  dated  7-3-45— E.") 

The  Court:  We  will  take  a  short  recess  at  this 
time,  about  five  minutes. 

(Short  recess.)  [87] 

*  ■*     * 

The  Court:  You  do  not  contend  that  the  number 
of  hours  put  in  would  indicate  the  spark  of  genius, 
do  you? 

Mr.  Foster:     No,  your  Honor. 

*  *     * 

Q.     (By  Mr.  Foster) :     This  first  drawing,  Plain- 
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tiff's  Exhibit  1-A,  elated  5-20-43,  is  that  the  first 
drawing  that  was  made  in  developing  the  designs  of 
the  patents  in  suit? 

A.  By  no  means.  There  were  many  drawings 
before  that. 

Q.  But  is  this  the  first  one  you  were  able  to  find 
that  was  retained  1  A.     Yes,  sir.  [88] 

The  Court:  The  first  drawing  there,  A  in  Ex- 
hibit 1,  that  is  the  internal  holder,  is  it  not  ? 

The  Witness:  Yes,  sir.  That  was  the  chassis  for 
the  fixture. 

The  Court :  And  the  rest  of  it  comes  around  the 
ouside  of  it  ? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Foster) :  Is  that  true  likewise  of 
the  periods  of  time  between  the  dates  of  the  suc- 
cessive drawings,  of  tabs  A  to  E  in  Plaintiff's  Ex- 
hibit 1,  that  there  were  a  number  of  other  drawings 
made  between  them  and  discarded  ? 

A.     Yes,  that  would  be  true  in  all  cases.  [89] 

*     *     * 

Q.  (By  Mr.  Foster):  Did  Mr.  Biller  at  Day- 
Brite  Lighting,  Inc.,  also  meet  with  you  during  the 
period  from  this  first  drawing,  5-20-43,  to  the  final 
drawing,  7-3-45  in  Plaintiff's  [90]  Exhibit  1? 

A.  Yes,  Mr.  Biller  and  I  worked  very  closely 
together.  There  were  many  discussions.  Every  time 
there  would  be  a  new  scope  of  drawing,  we  would 
talk  about  it  and  criticize  it  very  freely. 

Q.    And  where  did  those  meetings  take  place? 


vs.  Ruby  Lighting  Corporation  67 

(Testimony  of  Bertram  A.  Kaeppel.) 

A.  In  the  engineering  department  at  my  draft- 
ing table. 

Q.  Were  any  of  these  drawings,  tabs  A,  B,  C,  or 
D,  of  Plaintiff's  Exhibit  1  utilized  in  the  shop  to 
make  any  models  or  mock-ups  ? 

A.  Yes,  sir.  As  soon  as  we  had  a  drawing  that 
was  capable  of  being  produced  in  metal,  we  always 
made  a  sample  in  order  to  get  the  third  dimensional 
aspect. 

Q.     Were  they  called  mock-ups  I 

A.     Mock-ups,  yes,  sir;  samples  or  mock-ups. 

Q.  Was  any  mock-up  ever  made  of  the  drawing 
tab  A,  dated  5-20-43? 

A.     No,  sir,  not  of  that  one  drawing  alone. 

Q.     Of  tab  B  of  Plaintiff  >s  Exhibit  1 1 

A.  Yes,  I  am  very  sure  there  was  a  sample  or 
mock-up  of  that  drawing. 

Q.     When  with  respect  to  its  date,  3-28-44  ? 

A.  The  sample  would  probably  be  available  to 
us  within  a  month  after  that  date. 

Q.  Of  what  other  drawings,  tabs  C,  D  and  E  of 
Plaintiff's  Exhibit  1,  were  mock-ups  made? 

A.  Of  all  of  them  except  the  last  drawing.  By 
that  time,  why,  the  design  was  stabilized. 

Q.  Those  mock-ups  were  made  in  the  shops  of 
Day-Brite  Lighting,  Inc. ;  is  that  true  ? 

A.     Yes,  sir. 

Q.  And  they  were  observed  by  you,  and  criti- 
cized, were  they  ?  A.     Yes,  sir. 

Q.  That  is,  when  they  were  observed,  do  you 
mean  the  appearances  of  them  were  observed  ? 
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A.  The  fixture  was  mounted  in  a  position  on  the 
ceiling  where  it  could  be  freely  criticized  by  both 
Mr.  Biller  and  myself,  and  the  other  engineers. 

Q.  Did  the  discussions  relate  to  anything  other 
than  the  lighting  efficiencies  of  these  designs  ? 

A.  We  never  checked  the  lighting  efficiency  at 
that  stage.  At  that  stage  we  were  interested  only 
in  appearances. 

Q.  What  was  done  with  these  mock-ups,  these 
three  or  four  mock-ups  of  the  designs  shown  in 
Plaintiff 's  Exhibit  1,  after  they  were  made  ? 

A.  The  mock-ups  were  retained  until  we  were 
completely  tooled  for  production. 

Q.  I  notice  upon  Plaintiff's  Exhibit  1-C  the 
longitudinal  V-shaped  louver  has  a  circular  bead 
shown  on  its  lower  [92]  end.  Was  such  a  circular 
bead  ever  used  in  Day-Brite  fixtures  I 

A.  Yes,  it  was  used  originally  for  about  a  year 
in  actual  production. 

Q.  What  was  the  reason  for  the  existence  of  that 
bead  on  the  Y-shaped  louver  % 

A.  The  bead  came  into — was  used  in  production 
for  fastening  the  ends  of  the  fixture  to  the  longi- 
tudinal louver  by  means  of  a  thread-cutting  screw 
through  the  end  plates. 

Q.  Did  that  circular  bead  on  the  Y-shaped  longi- 
tudinal louver  contribute  to  its  appealing  appear- 
ance, in  your  opinion  %  A.     No,  sir. 

Q.     It  was  for  utility,  as  I  understand  you? 

A.    Yes,  sir. 

Q.    After  it  had  been  used  for  a  period  of  time 
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on  the  Day-Brite  commercial  fixtures,  as  I  under- 
stand your  testimony  the  circular  bead  was  elim- 
inated? A.    Yes,  sir. 

Q.     Was  that  circular  bead  observable  ? 

A.     Yes,  sir. 

Q.     When  the  longitudinal  louver  was  employed, 
you  could  see  it  when  it  was  used,  could  you? 

A.     Yes,  sir,  if  you  looked  at  it  closely.  [93] 


Q.  (By  Mr.  Foster)  :  I  direct  your  attention  to 
the  drawing,  tab  D  of  Plaintiff's  Exhibit  1,  and, 
agahi,  to  the  longitudinal  louver,  the  V-shaped 
louver.  I  notice  there  is  illustrated  at  its  upper  end 
a  little  flange.  Did  that,  in  your  opinion,  contribute 
to  the  pleasing  design  or  appearance  of  the  fixture  ? 

A.     No.   That  was  added  as  a  stiffening  member. 

Q.  That  was  a  utility  feature,  as  I  understand 
it?  A.     Yes,  sir. 

Q.  Was  that  visible  when  the  composite  fixture 
was  assembled  by  an  observer  beneath  it  ? 

A.     No,  sir,  that  would  not  be  visible  from  below. 

Q.  And  as  regards  the  last  drawing,  tab  E  of 
Plaintiff's  Exhibit  1,  you  had  reached,  as  I  under- 
stand you,  the  final  design  as  regards  the  angle  of 
the  parts,  and  the  slopes,  and  the  over-all  composite 
ornamental  appearance  of  the  patented  design;  is 
that  correct? 

A.     Yes,  sir,  that  is  the  design  as  frozen. 

The  Court:  What  date  did  you  reach  that  final 
design?  [94] 
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The  Witness:     The  drawing  is  elated  7-3-45. 

Q.  (By  Mr.  Foster):  Now,  were  all  of  the 
changes  represented  in  the  various  forms  of  the  de- 
sign in  Plaintiff's  Exhibit  1  approved  by  both  you 
and  Mr.  Biller  before  they  were  made  1 

A.  Yes,  Mr.  Biller  was  always  consulted  before 
any  changes  were  made. 

Mr.  Foster:  Now,  that  Plaintiff's  Exhibit  1, 
your  Honor,  reflects,  as  the  witness  has  shown,  all 
of  the  drawings  we  could  find  of  the  development 
of  the  design  to  the  perfected  form  shown  in  the 
design  patents. 

I  now  wish  to  direct  his  attention  to  Plaintiff's 
Exhibit  2,  which  is  the  work  involved  in  preparing 
to  manufacture  the  patented  design  commercially. 

The  Court:  You  say  Plaintiff's  Exhibit  1  is  all 
of  the  drawings  that  concerned  both  of  the  design 
patents  ? 

Mr.  Foster:  Yes,  your  Honor.  One  of  the  de- 
sign patents  is  a  sub-combination  of  the  composite 
shown. 

The  Court:  Which  patent  was  the  combination 
patent  and  which  was  the  sub  ? 

Mr.  Foster:  The  sub-combination  patent  is  143,- 
641,  the  patent  on  the  longitudinal  and  transverse 
louvered  assembly,  and  the  design  patent  138,990 
is  upon  the  entire  combination,  in  the  first  one. 

The  Court:     The  first  one  was  the  combination? 

Mr.  Foster :    Yes,  sir. 

The  Court :  And  the  second  patent  was  on  a  part 
of  the  matter  1 
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Mr.  Foster:  True,  your  Honor.  The  '641  patent, 
the  latter  issue,  was  filed  July  28,  1944,  and  the 
'990  patent,  the  earlier  issue,  was  filed  July  29, 
1944.  I  don't  know  why  one  day  elapsed  between 
them,  but  they  were  directed  to  the  same  fixture,  as 
is  shown  by  the  fact  that  in  the  '641  later  issued 
patent  the  outline  is  in  dots  or  a  phantom  showing, 
which  is  customary  in  a  design  patent  drawing  to 
show  the  environment  of  the  design,  which  design 
is  not  covered  by  the  design  patent, 

Q.  (By  Mr.  Foster) :  Now,  I  asked  you,  Mr. 
Kaeppel,  to  make  a  search  for  drawings  and  a 
search  relating  to  work  done  to  prepare  for  com- 
mercial production  of  the  fixtures  of  the  design 
patents  in  suit.  Are  these  drawings  which  are  in 
plaintiff's  Exhibit  2,  for  identification,  those  which 
you  found  in  response  to  that  request  ? 

A.     Yes,  sir.  They  are  in  that  binder. 

Q.  And  found  at  the  beginning  of  this  Plain- 
tiff's Exhibit  2,  for  identification,  is  a  sheet  enti- 
tled, "Summary  of  Tool  Costs  viz-aid  fixtures," 
showing  a  total  expenditure  of  $59,445.67,  and  fol- 
lowed by  sheets  which  list  those  expenditures,  com- 
mencing in  1944  and  continuing  through  to  3-22-48. 
Were  those  compilations  prepared  by  you  or  under 
your  direction? 

A.  They  were  prepared  by  me  or  under  my  di- 
rection. 

Q.  They  are  the  compilations  which  are  summar- 
ized in  this  total  sheet  of  $59,000-plus  in  this  ex- 
hibit? A.    Yes,  sir. 
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Q.  From  what  sources  did  you  get  the  material 
compiled  in  these  typed  sheets  for  that  total? 

A.     From  the  invoices  by  our  die  suppliers. 

Q.  Those  invoices,  in  the  normal  course  of  busi- 
ness, pass  through  your  hands  before  they  are  paid  1 

A.    Yes,  sir.    They  come  to  me  for  approval  for 

payment. 

*  *     * 

Mr.  Miketta:  May  the  court  please:  I  don't 
know  what  your  ultimate  ruling  on  this  will  be,  but 
it  seems  to  me  that  we  are  burdening  the  record 
and  burdening  the  time  of  the  court,  and  taking 
your  time  unnecessarily,  your  Honor,  in  talking 
about  tool  costs,  where  many  of  the  tool  costs,  for 
example,  as  indicated  by  the  first  sheet,  relate  to 
the  chassis.  Now,  the  chassis  is  the  tin-can  that 
carries  the  socket  and  the  tube,  and  has  nothing  to 
do  with  the  design,  and  I  am  quite  sure  that  the  wit- 
ness would  admit  that  a  chassis  of  that  type  has 
been  used  by  other  lamps.  [97] 

Now,  the  amount  of  money  spent  by  them  on  their 
own  tools  is  absolutely  irrelevant  and  immaterial. 
That  has  nothing  to  do  with  the  design.  Just  be- 
cause they  are  more  or  less  efficient  in  manufactur- 
ing the  devices  certainly  does  not  influence  either 
the  question  of  validity  or  the  question  of  the  scope 
or  the  question  of  infringement. 

*  *     * 

Mr.  Foster :  I  urge,  your  Honor,  the  materiality, 
of  course,  and  I  propose  to  ask  general  questions 
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that  will  cover  all  of  them  instead  of  going  through 
each  in  detail.  But  I  feel  it  is  all  material  as  indi- 
cating that  when  one  does,  as  did  the  plaintiff  here,- 
independently  design  a  fixture  of  new  appearance 
and  then  tool  up  to  produce  it  commercially,  in- 
stead of  copying  the  fixture  originated  by  another, 
these  expenses  are  necessary.  And  I  believe  that 
the  evidence  will  contrast  such  expenditures  re- 
quired by  independent  development  of  a  design, 
such  as  the  patented  design,  with  the  very  small  ex- 
penditures which  were  made  by  the  defendant,  and 
which  I  think  the  evidence  will  cause  one  to  believe 
were  avoided — the  larger  expenditures  were  avoided 
by  the  availability  of  the  plaintiff's  design,  patented 
design,  for  imitation  by  the  defendant.  [98] 


Mr.  Miketta:  The  defendant's  end-piece,  for  ex- 
ample, is  just  a  metal  casting,  that  is,  one  casting. 
The  plaintiff's  device  is  pressed  and  stamped  out 
of  two  pieces  of  material.  One  is  a  pressed  thing, 
and  this  is  a  single  piece  of  casting.  Just  because 
the  plaintiff  elected  to  make  dies,  to  use  pressure, 
and  stamped  it  out  of  two  pieces  of  metal,  whereas 
the  defendant  cast  his  end  in  one  piece,  which  would 
be  of  much  less  expense,  doesn't  mean  a  thing.  [99] 


Now,  why  should  we  go  into  the  question  of  costs, 
when  the  defendant  doesn't  even  use  that  method  of 
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manufacture?    I   see   no   relevancy.    We   are   just 
building  up  a  record.   The  plaintiff  is  attempting  to 
build  up  the  case,  I  think,  unnecessarily,  and  just 
cause  us  more  damage. 


Mr.  Foster :  There  is  another  ground  for  its  ma- 
teriality, however,  your  Honor,  and  that  is  that  we 
believe  that  the  appropriation  of  our  design,  indeed, 
we  suggest  its  copying  is  an  aggravation  of  the  dam- 
age the  plaintiff  has  suffered  from  its  infringement. 
And  frequently,  many  times,  unfair  competition  to 
an  extent  less  than  actual  copying  has  been  held  ma- 
terial, relevant  and  admissible  evidence  as  an  ag- 
gravation  of   damages.     So   it   is   offered   on  that 

ground,  also.  [100] 

*     *     * 

The  Court:  Now,  your  design  patent,  your  first 
patent,  is  a  design,  I  take  it,  of  the  ends,  the  shape 
of  the  lamp  housing,  the  shape  and  position  of  the 
louvers  ? 

Mr.  Foster:     Yes. 

The  Court:  All  of  which  you  claim  is  a  part  of 
your  design? 

Mr.  Foster:     Yes. 

The  Court :  Now,  the  matter  of  the  chassis  would 
not  have  anything  to  do  with  it,  would  it  ? 

Mr.  Foster:     True.  [101] 


Q.     (By  Mr.  Foster)  :     I  now  direct  your  atten- 
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tion  to  the   '990  section,  which  shows  the  housing 
outline  in  the  lower  left-hand  corner.    That  is  Fig. 
2.    That  was  a  part  of  the  composite  design  of  the 
patent?  A.     Yes,  sir.  [102] 

*  *     * 

The  Court :  Now,  when  you  get  all  through  going 
through  Plaintiff's  Exhibit  2,  for  identification, 
what  is  your  purpose?   To  show  you  spent  money? 

Mr.  Foster:     Yes,  sir. 

The  Court:     And  work  in  producting  it? 

Mr.  Foster:  Yes,  sir,  amounting  to  $59,445.67, 
substantiated  by  the  drawings  made  by  this  witness 
by  his  own  hands  on  the  dates  they  bear,  and  the  in- 
voices which  are  attached  to  this  exhibit.  We  spent 
that  amount  of  money  to  commercially  produce  it 
in  the  form  now  presented  in  the  physical  exhibit, 
that  is,  the  patented  design  fixture.  [103] 

*  *     * 

Q.  (By  Mr.  Foster):  In  Plaintiff's  Exhibit  2, 
for  identification,  Mr.  Kaeppel,  there  are  tabbed 
with  the  letters  A  to  F  certain  summaries  and  tabu- 
lations of  expenditures;  are  those  a  summary  and 
tabulation  of  expenses  made  by  the  plaintiff  com- 
pany in  payments  out  for  preparation  of  dies  and 
tools  outside  its  own  plant  for  the  commercial  pro- 
duction of  the  patented  design  fixture,  that  is,  the 
design  of  the  patents  in  suit  ? 

A.     Yes,  sir,  those  are  all  outside  die  costs. 

Q.  Are  all  those  summaries  of  tabs  A  to  F  made 
by  you  or  under  your  direction  ? 

A.     Yes,  under  my  direction. 
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Q.  And  from  company  records  kept  in  the  or- 
dinary course  of  business,  is  that  true  1 

A.    Yes. 

Q.  Also  listed  in  these  tabs  and  lettered  with 
various  letters  from  A  to  Z  and  from  AA  to  NN, 
there  are  a  number  [105]  of  drawings  which  are 
listed  upon  the  table  of  contents  in  the  front  of  the 
book;  were  all  of  those  drawings  made  for  the  pur- 
pose of  having  such  dies  and  tools  produced  for  the 
commercial  production  of  the  fixture  of  the  designs 
of  the  patents  in  suit? 

A.  Yes,  sir,  those  are  all  detailed  drawings  for 
die  work. 

Q.     And  were  they  made  by  you  ? 

A.     They  were  all  made  by  me. 

Q.  Were  the  drawings  retained  from  the  time 
they  were  made  in  the  files  of  the  plaintiff  company 
engineering  department  ? 

A.     Yes,  sir.  They  are  still  on  file. 

Q.  And  as  to  any  of  them  which  bear  dates, 
were  the  drawings  completed  on  the  dates  which 
they  bear,  or  within  a  day  or  two  thereof  1 

A.    Yes,  sir. 

Q.  I  notice  among  the  lettered  exhibits  in  Plain- 
tiff's Exhibit  2  are  some  invoices;  are  those  invoices 
which  were  paid  by  the  plaintiff  company  for  the 
work  relating  to  the  invoices  and  represented  by 
the  drawings  in  Plaintiff's  Exhibit  2? 

A.     Yes,  they  are. 

Q.  And  those  invoices  contained  in  Plaintiff's 
Exhibit  2,  for  identification,  are  typical  of  all  of 
the  invoices  [106]  paid  by  the  plaintiff  company 
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for  all  of  the  work  shown  in  the  drawings  of  Plain- 
tiff's Exhibit  1,  for  identification? 

A.     Yes,  they  are. 

Q.  And  is  the  total  sum  shown  by  the  summary 
on  sheet  A  of  Plaintiff's  Exhibit  2  for  identification, 
being  $59,445.67,  the  amount  actually  paid  by  the 
plaintiff  after  the  perfection  of  the  design  of  the 
patents  in  suit  and  for  the  commercial  production 
of  the  fixtures  embodying  such  design  in  dies  and 
tooling  up  to  produce  the  commercial  fixtures  bear- 
ing such  designs?  A.     Yes. 

Q.  And  in  addition  was  any  time  spent  within 
the  plant  of  the  plaintiff  for  that  purpose? 

A.    Yes. 

Q.  And  the  additional  time  spent  in  the  plant 
of  the  plaintiff  is  not  shown  in  your  summary? 

A.     No. 

Mr.  Foster:  Plaintiff's  Exhibit  2  with  the  vari- 
ous tabs,  drawings  and  summaries,  and  bearing  the 
letters  A  through  Z  and  AA  through  NN,  and  the 
table  of  contents  of  that  Plaintiff's  Exhibit  2,  for 
identification,  are  offered  in  evidence  as  Plaintiff's 
Exhibit  2,  with  the  letters  for  each  as  shown  in  the 
table  of  contents.  [107] 

*     *     * 

The  Court:     Exhibit  2  is  admitted  into  evidence. 

Mr.  Foster:  May  my  offer  of  Plaintiff's  Exhibit 
1,  your  Honor,  cover,  also,  the  table  of  contents,  and 
the  reporter  be  asked  to  copy  both  of  the  tables  of 
contents  for  the  record? 
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The  Court:  Yes,  that  will  be  done.  However,  I 
will  say  as  far  as  your  Exhibit  2  is  concerned  you 
can  summarize  that,  as  far  as  I  am  concerned,  by 
saying  that  you  spent  money  and  time  in  developing 
your  design. 

I  think  when  I  have  said  that  much  I  don't  know 
that  we  get  anything  more  from  that  document. 
Maybe  you  can  convince  me  later  that  there  is  more 
in  it  than  that. 

(Thereupon,  the  exhibit  marked  Plaintiff's 
Exhibit  2,  for  identification,  was  received  in 
evidence  and  the  "Table  of  Contents"  thereof 
is,  in  words  and  figures,  as  follows,  to  wit:) 

A — Summary  of  Tool  Costs. 

B — Tabulation  of  40-watt  Chassis  Die  Costs. 

C — Tabulation  of  40-watt  Enclosure  Die  Costs. 

D — Tabulation  of  40-watt  Enclosure  Die  Costs 
(continued). 

E — Tabulation  of  85-watt  Chassis  Die  Costs. 

F — Tabulation  of  85-watt  Enclosure  Die  Costs. 

Gr — Drawing  Showing  Spring  Catch  Arrangement 
for  Removal  of  Enclosure  from  Chassis  (Scale  ten 
times  full  size:) 

H — Drawing  Showing  Side  Elevation  (Scale  ten 
times  full  size). 

I — Drawing  Showing  Partial  Section  in  Plan  of 
Spring  (Scale  ten  times  full  size). 

J — Drawing  Showing  Chassis  and  Chassis  Cover 
and  Related  Portion  of  Enclosure  End  (Scale  ten 
times  full  size). 
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K — Drawing  Showing  Relationship  of  Longitudi- 
nal Louver  to  Transverse  Louver  (Scale  ten  times 
full  size). 

L — Drawing  Showing  Relationship  Between 
Louver  Panel  Formation  and  Transverse  Louver 
(Scale  ten  times  full  size). 

M— Drawing  of  Side  Panel  Stretchout  #S-18468 
(Scale  full  size). 

N— Drawing  of  End  Insert  #SW-20248  (Scale 
full  size). 

O— Atlas  Invoice  No.  25964. 

P— Drawing  of  Lateral  Louver  #PKW-20407 
(Scale  full  size). 

Q— Atlas  Invoice  No.  25962. 

R — Atlas  Invoice  No.  25965. 

S— Drawing  of  End  Cover  #PKW-18598  (Scale 
full  size). 

T— Atlas  Invoice  No.  25963. 

U — Drawing  of  Wiring  Cover,  End  Notch  and 
Performation  #PK-18569  (Full  size). 

V— Atlas  Invoice  No.  26342.  [109] 

W — Drawing  of  Longitudinal  Louver  Stretchout 
#PK-18467  (Full  size). 

X— Atlas  Invoice  No.  26341. 

Y— Drawing  of  Socket  Box  #PK-18559  (Full- 
size). 

Z— Atlas  Invoice  No.  25957. 

AA— Atlas  Invoice  No.  25958. 

BB— Atlas  Invoice  No.  25959. 

CC— Atlas  Invoice  No.  26338. 
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DD— Drawing  of  Side  Panel  Stretchout  #PK- 
20166  (Full  size). 

EE— Atlas  Invoice  No.  26340. 

FF— Drawing  of  End  Piece  #PK-18283.  (Full 
size). 

GG— Omar  Job  No.  11201. 

HH— Atlas  Invoice  No.  26333. 

II— Atlas  Invoice  No.  26334. 

JJ — Drawing  of  Long  and  Short  Mounting  Chan- 
nel #PKW-20163  (Full  size). 

KK— Atlas  Invoice  No.  25960. 

LL— Atlas  Invoice  No.  26339. 

MM — Drawing  of  Channel  Stretchout. 

NN — Drawing    of    Channel    Stretchout    #PK- 

18475.  [110] 

*     *     # 

Q.  (By  Mr.  Foster) :  Mr.  Kaeppel,  have  you 
made  any  comparisons  of  the  dimension  and  design 
features  of  the  Ruby  Paramount  accused  design  and 
the  Day-Brite  patented  design  ?         A.     Yes,  I  have. 

Q.  Did  you  make  any  drawing  comparing  the 
appearance  and  dimensions  of  the  end  plates  of 
those  two  fixtures? 

A.    Yes,  sir,  I  have  the  composite  drawing. 

Q.  I  direct  your  attention  to  the  drawing  marked 
I  of  Plaintiff's  Exhibit  11,  for  identification,  and 
ask  you  if  that  is  the  drawing  to  which  you  refer. 

A.     Yes,  sir,  I  made  that  drawing. 

Q.  Would  you  explain  what  is  represented  by 
this  drawing  tab  I  of  Plaintiff's  Exhibit  11,  for 
identification,  and  how  you  made  it  ? 
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A.  It  was  made  by  taking  each  of  the  fixtures 
in  turn  and  tracing  around  the  contours  of  the  end. 

Q.  Upon  a  thin  sheet  of  paper  that  you  have  as 
that  exhibit,  is  that  correct  1  A.     Yes. 

Q.  Are  the  legends  that  appear  upon  here  correct, 
that  is,  the  number  of  the  transverse  louvers  of  both 
equal  13?  [Ill]  A.     Yes,  sir. 

Q.  And  the  overall  length  of  both  equals  48- 
7/16  inches  ?  A.     Yes.  sir. 

Q.  Did  you  measure  these  angles  and  put  the 
number  of  degrees  of  the  angles  shown  on  this 
drawing?  A.     Yes,  sir. 

Q.  And  the  overall  height  of  the  ends  of  the  two 
fixtures?  A.     Yes,  sir. 

Q.  And  are  all  of  the  angles  and  all  of  the 
dimensions  shown  numerically  upon  this  drawing 
tab  I  of  Plaintiff's  Exhibit  11,  for  identification, 
correct  within  the  allowance  of  working  tolerances? 

A.     Yes,  sir,  they  are. 

Mr.  Foster:  The  drawing  tab  I  of  Plaintiff's 
Exhibit  11,  for  identification,  is  offered  into  evi- 
dence as  Plaintiff's  Exhibit  11-1,  your  Honor. 

The  Court :    It  will  be  received  in  evidence,  tab  I 

of  Exhibit  11. 

*     *     * 

Mr.  Foster:  I  might  state,  your  Honor,  that  as 
depicted  upon  Plaintiff's  Exhibit  11-1  showing  only 
the  end  plates,  plus  the  number  of  louvers,  plus  the 
overall  length  of  the  [112]  fixture,  there  are  seven 
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identities  shown  by  this  exhibit  to  exist  between  the 
plaintiff's  commercial  patented  design  fixture  and 
the  defendant's  accused  structure.  Subsequent 
testimony  will  show  that  it  is  very  improbable  this 
could  have  been  coincidental. 

Q.  (By  Mr.  Foster) :  Could  the  dimensions 
shown  upon  that  drawing  to  which  you  last  re- 
ferred, and  the  angles,  have  been  of  an}^  other  values 
without  detracting  from  the  utility  of  those  fixtures  % 

A.     Yes. 

*     *     * 

Q.  (By  Mr.  Foster) :  I  note  that  upon  Plain- 
tiff's Exhibit  11-1  there  is  a  7%  degree  angle  in  the 
upper  and  lower  edges  of  the  end  plates.  Why  was 
that  particular  angle  chosen? 

Mr.  Miketta:  That  is  objected  to,  your  Honor, 
as  calling  for  a  conclusion. 

The  Court:  The  way  the  question  is  asked,  it 
is  very  broad.  Do  you  mean  why  it  was  chosen  by 
this  witness  for  use  in  the  plaintiff's  device?  [113] 

Mr.  Foster:    Yes. 

Q.  Why  was  it  chosen  by  you,  Mr.  Kaeppel,  for 
the  plaintiff 's  end  caps  on  their  fixture  % 

The  Court:    Do  you  have  an  objection  now? 

Mr.  Miketta:  I  guess  not.  I  misunderstood  the 
question. 

The  Witness :  It  was  chosen  because  it  is  a  pleas- 
ing angle,  it  blended  in  with  all  the  other  angles  and 
lengths  of  sides  and  bottom. 

Q.     (By   Mr.    Foster) :      Were    the    7%    degree 
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angles  of  the  plaintiff's  patented  design  end  plate 

chosen  because  of  any  utility  reasons'? 

A.     No,  sir. 

Q.  So  far  as  you  know,  and  so  far  as  utility  is 
concerned,  the  7%  degree  angles  could  have  been 
no  angles  at  all  but  horizontal  edges  or  angles  of 
different  value  than  7%  degrees'?  A.    Yes. 

Q.  Is  the  same  thing  true  of  the  22%  degree 
angle  shown  in  the  same  exhibit? 

A.     Yes,  sir,  that  is  the  angle  of  the  side. 

The  Court:  Do  I  understand  from  Plaintiff's 
Exhibit  11-1  that  that  22  degree  angle  was  the  same 
on  the  side  of  both  the  Day-Brite  patented  structure 
and  the  Ruby  accused  structure'?  [114] 

The  Witness:    Yes,  your  Honor. 

The  Court:  On  the  right-hand  side  of  the  chart 
the  straight  lines  and  the  dotted  lines  would  appear 
to  have  somewhat  different  angles. 

Q.  (By  Mr.  Foster) :  Would  you  explain  that, 
please,  Mr.  Kaeppel? 

A.  Yes.  I  would  say  that  is  due  to  the  fact  that 
on  the  Day-Brite  fixture  ours  is  a  stamping,  it  is 
made  to  much  closer  tolerances  than  a  casting,  which 
is  made  by  less  experienced  and  less  skilled  men, 
and  therefore  the  angles  of  the  two  sides  could  be 
slightly  different. 

Q.  Is  there  anything  done  to  the  castings  of  the 
Ruby  accused  design  end  plate  after  they  are  taken 
out  of  the  casting  or  mold?  A.     Yes. 

Q.     That  would  affect  this  angle? 

A.     Yes,  all  castings  are  either  ground  or  polished 
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as  a  final  finishing  process,  and  depending  upon  the 
coarseness  of  the  casting  they  would  need  either 
more  or  less  grinding. 

Q.  Would  the  variations  of  the  22%  degree 
angle  sides  of  the  Ruby  accused  design  castings  from 
the  full  line  shown  in  this  exhibit  Plaintiff's  11-1, 
be  variations  wTithin  working  tolerances  allowing  for 
the  polishing  and  the  casting  operation? 

A.     Yes,  sir.  [115] 

Q.  I  notice  that  a  vertical  wall  is  chosen  at  each 
side  of  the  central  upwardly  projecting  top  portion 
of  these  end  plates  on  Plaintiff's  Exhibit  11-1.  Why 
were  those  walls  vertical  instead  of  an  angle  from 
the  vertical?  Any  utility  reason  for  your  selecting 
that  vertical  wall? 

A.  Could  I  have  that  question  again,  please?  I 
don't  quite  understand  you. 

Q.  Yes.  I  note  in  this  Plaintiff's  Exhibit  11-1 
in  the  central  upper  part  of  the  end  plates  of  the 
Ruby  accused  design  and  the  Day-Brite  patented 
design  there  is  a  vertical  wall  at  the  top  of  that 
upper  projecting  portion  instead  of  a  wall  which 
might  be  at  an  angle  with  the  vertical.  Did  you 
select  that  vertical  wall  instead  of  an  angle  wall 
for  utility  reasons?     Is  my  question  clear  to  you? 

A.  Actually  we  have  a  large  radius,  and  then 
we  go  into  the  vertical  wall. 

Q.  My  question  is  could  these  vertical  walls  at 
the  top  of  the  end  plates  have  been  made  at  an  angle 
with  the  vertical? 
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A.    Yes,  they  could  have  been  anything,  surely 

Q.  And  were  those  vertical  walls  chosen,  then, 
for  appearance  reasons  ?  A.     Yes. 

Q.  In  the  Day-Brite  commercial  fixture  do  you 
find  on  the  sides  of  the  fixture  two  rectangular 
panels  about  midway  [116]  of  the  sides'? 

A.     Yes,  sir. 

Q.  And  do  you  find  any  panels  of  like  nature 
upon  the  Ruby  accused  fixture  % 

A.     Yes,  sir,  there  are  similar  panels. 

Q.  As  I  understand  your  testimony,  then,  all 
of  the  things  indicated  upon  your  drawing  Plain- 
tiff's Exhibit  11-1  as  identical  in  end  plates,  num- 
ber of  transverse  louvers,  and  overall  length  were 
selected  by  you  in  the  Day-Brite  fixture  for  their 
appearance  value  and  not  for  utility  reasons,  is 
that  true?  A.     That  is  true. 

Q.  And  all  of  those  things  thus  indicated,  the 
dimensions,  angles,  number  of  louvers,  and  length, 
could  have  been  varied  to  any  one  of  a  great  number 
of  alternative  values  without  detracting  from  the 
utility  of  the  fixture,  is  that  true  ? 

A.     Yes,  sir,  it  is  true. 

Q.  And  each  individually  and  all  of  them  in  the 
aggregate  were  selected  by  you  entirely  for  their 
appealing  appearance?  A.     Yes,  sir. 

Q.  And  that  would  include  the  width  and  height 
of  the  end  plate,  as  well  as  all  of  the  angles  shown 
on  this  Plaintiff's   Exhibit   11-1,   is   that   correct? 

A.     Yes,  true.  [117] 
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Mr.  Foster :    That  is  all  of  the  direct  examination 
of  this  witness.  [118] 


Cross-Examination 
By  Mr.  Miketta: 

The  Court:    Proceed. 

Q.  Mr.  Kaeppel,  do  you  know  of  the  Electric 
Testing  Laboratories? 

A.    Yes,  sir,  I  have  heard  of  them. 

Q.     Do  you  know  what  they  do  ? 

A.  To  the  best  of  my  knowledge,  they  test  elec- 
trical equipment. 

Q.  Have  you  ever  seen  any  reports  published  by 
the  E.T.L.? 

A.    Yes,  sir;  I  have  seen  them. 

Q.  And  those  reports  on  fixtures  manufactured 
by  the  plaintiff  concern  are  obtained  by  the  plain- 
tiff, are  they  not? 

A.     May  I  have  that  question  again? 

Q.  Does  the  plaintiff:  obtain  reports  on  its  fix- 
tures from  E.T.L.?  A.     Yes,  sir. 

Q.  And  those  charts  or  graphs  are  published 
by  the  plaintiff?  [125]  A.     Yes,  sir. 

Q.  Now,  those  graphs  and  charts  show  the  dis- 
tribution of  light  from  a  fixture ;  is  that  right  ? 

*     *     * 

The  Witness:    It  is  correct. 
Q.     (By  Mr.  Miketta) :     In  which  directions  or 
along  what  axis  is  that  distribution  shown? 
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A.  I  don't  know  that  I  am  very  well  qualified 
to  speak  on  that. 

Q.  You  don't  know  anything  about  the  distribu- 
tion of  light  from  an  electric  fixture? 

A.  I  know  merely  that  the  fixtures  are  tested 
in  three  different  planes,  and  that  is  as  far  as  my 
knowledge  goes. 

Q.     And  which  are  the  planes'? 

A.  The  planes  would  be  vertical  longitudinal, 
vertical  lateral,  and  a  vertical  plane  bisecting  those 
two. 

Q.  In  other  words,  a  plane  taken  lengthwise,  a 
vertical  plane  taken  lengthwise  of  the  fixture  1  [126] 

A.     Yes,  sir. 

Q.  Another  plane,  vertical  plane,  transverse  to 
the  fixture1?  A.     Yes,  sir. 

Q.     And  then  another  plane  at  an  angle  to  those  ? 

A.     Bisecting  the  two,  at  a  45-degree  angle. 

Q.    At  a  45-degree  angle?  A.     Yes,  sir. 

Q.  Very  well.  Do  you  know  whether  the  dis- 
tribution of  light  is  measured  both  above  the  axis 
of  the  lighting  fixture,  longtitudinal  axis  of  the 
lighting  fixture,  as  well  as  below  that  axis  or  plane  ? 

A.     Yes,  it  is. 

Q.  It  is.  Now,  you  have  been  with  Day-Brite 
since  1935;  is  that  correct? 

A.     It  is  correct. 

Q.     What  are  your  duties  and  activities? 

A.  My  duties  concern  themselves  primarily  with 
the  procurement  of  proper  tooling  and  machinery 
for  production  of  lighting  fixtures.     I   also  do   a 
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good  deal  of  design  work,  that  is,   assist  in  the 

designing  of  lighting  fixtures. 

Q.  Now,  those  are  your  present  duties;  is  that 
correct  %  A.    Yes,  sir. 

Q.     What  were  they  in  1935?  [127] 

A.  In  1935,  when  I  joined  the  company,  I  was 
hired  for  the  purpose  of  making  drawings  of  light- 
ing fixtures. 

Q.  What  did  you  do,  or,  how  did  your  work 
enlarge  after  that  % 

A.     I  beg  pardon?    I  didn't  hear  that. 

Q.  Did  you  change  your  activities  as  you  stayed 
with  the  company  % 

A.  Yes,  those  activities  changed  right  along.  I 
gradually  became  responsible  for  more  and  more 
work. 

Q.  Now,  being  in  charge  of  production,  you  may 
say,  of  tools  and  dies,  when  did  you  first  start  doing 
work  which  pertained  to  the  manufacture  or  the 
arrangement  of  dies  used  in  fabricating  fixtures'? 

A.  It  is  difficult  to  pin  that  down  to  an  exact 
date 

Q.     To  your  best  recollection. 

A.    because  I  started  in  by  helping  someone 

else  do  that  work.    To  the  best  of  my  recollection, 
it  would  be  about  1939  or  '40;  around  in  there. 

Q.    Are  you  an  engineer? 

A.  I  am  a  member  of  the  American  Society  of 
Tool  Engineers.    I  am  not  a  registered  engineer. 

Q.     Now,  in  the  design  of  fixtures,  you  take  into 
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consideration  the  production  difficulties  that  might 
arise  in  making  such  a  fixture,  do  you  not? 

A.     Very  definitely,  yes,  sir.  [128] 

Q.  So  that  you  are  familiar  with  fabrication  of 
parts  and  their  assembly?  A.     Yes,  sir. 

Q.     Are  you  familiar  with  progressive  dies? 

A.     Yes,  sir. 

Q.     And  lancing  dies?  A.     Yes,  sir. 

The  Court:    Lancing? 

Mr.  Miketta:    Lancing,  yes,  your  Honor. 

Q.  (By  Mr.  Miketta)  :  That  is  a  perforating 
die,  is  it  not,  Mr.  Kaeppel? 

A.  Yes,  sir.  It  partially  perforates  and  par- 
tially forms. 

Q.  In  your  engineering  experience  and  produc- 
tion in  dies  and  tooling,  you  have  taken  into  con- 
sideration the  strength  of  the  materials  employed; 
is  that  correct?  A.     Yes,  sir. 

Q.  And  the  necessity  of  reinforcing  it,  if  the 
occasion  so  warrants;  is  that  right? 

A.     That  is  correct. 

Q.     Have  you  ever  done  any  sales  work? 

A.     No,  sir. 

Q.  Now,  you  are  familiar  with  the  various  fix- 
tures made  by  Day-Brite,  are  you  not? 

A.     Very  familiar.  [129] 

Q.     How  many  different  fixtures  do  they  make? 

A.  I  don't  think  that  I  could  state  that  without 
guessing. 

Q.  Well,  what  is  your  best  guess?  I  am  not 
talking  about  the  number  that  they  manufacture 
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per  year,  Mr.  Kaeppel.    I  am  not  interested  in  that, 
but  just  in  the  different  types  that  they  make.    Of 
course,  they  make  a  two-tube  unit,  do  they  not*? 

A.  We  make  a  one-tube,  two-tube,  three-tube, 
four-tube;  anything  the  customer  will  require. 

Q.  That  is  right.  Now,  let's  just  talk  about  the 
two-tube  and  the  four-tube  fixtures.  Approximately 
how  many  different  types  of  fixtures  does  Day-Brite 
make  in  just  these  two  categories? 


The  Court:  What  is  the  least  number  you  cer- 
tainly make  in,  we  will  take  the  two-tube  class? 
They  make  more,  but  you  are  certain  they  make 
how  many  styles  in  the  two-tube  [130]  class  ? 

The  Witness:  It  can  be  resolved  by  saying  we 
make  no  less  than  ten. 

Q.  (By  Mr.  Miketta)  :  Not  less  than  ten  different 
styles;  is  that  right? 

The  Court:    In  the  two-tube  class. 

The  Witness:    Yes.  [131] 


The  Court:  What  is  the  least  number  that  you 
are  certain  of  in  the  four-tube  class  ? 

The  Witness:  I  would  have  to  have  some  time 
to  stop  and  think,  see  exactly  what  it  is  that  we 
make. 

The  Court:  They  make  one,  don't  they,  in  the 
four-tube  class,  one  standard  type,  to  start  with? 

The  Witness:     Let  us  say  that  it  is  six  as  a 
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minimum  of  two-lamp  fixtures  that  we  make  of  the 

standard  type. 

The  Court:    Two-tube? 

The  Witness:     Of  the  two-tube,  yes. 

Q.  (By  Mr.  Miketta) :  How  about  the  four- 
tube? 

A.     Four  could  be  used  as  a  minimum  number  of 

four-lamp  [132]  standard  fixtures. 

#     *     * 

Q.     Very  well.    Do  those  fixtures  vary  in  length  ? 

A.  If  I  understand  the  question  correctly,  they 
do  not  vary  in  length  individually.  The  different 
classifications  of  fixtures  may  vary  somewhat. 

Q.  In  other  words,  if  you  are  making  fixtures 
to  accommodate  the  so-called  48-inch  fluorescent 
tube,  then  all  of  the  fixtures  that  are  supposed  to 
receive  48-inch  tubes  are  of  substantially  the  same 
length,  is  that  correct? 

A.  They  would  be  subject  to  differences  as  great 
as  %  of  an  inch. 

Q.  Very  well.  So  you  would  call  %  of  an  inch, 
you  might  say,  your  manufacturing  tolerance,  is 
that  correct? 

A.     No;  that  is  a  design  tolerance. 

Q.  Do  you  also  make  fixtures  to  accommodate 
shorter  tubes? 

A.  Yes,  sir,  we  make  fixtures  for  the  18-,  24-,  36- 
inch  tubes,  also. 

Q.  So  that  36-inch  tubes  will  take  a  fixture  that 
is  built  to  accommodate  36-inch  tubes,  and  if  you 
want  a  fixture  to  take  48-inch  tubes,  you  build  a 
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fixture  to  accommodate  that,  is  that  correct? 

A.  If  by  "accommodate"  you  mean  that  the  fix- 
tures [133]  themselves  are  the  exact  length  of  the 
tubes,  that  is  not  the  answer. 

Q.     That  was  not  the  premise. 

The  Court :    Read  the  question. 

Q.  (By  Mr.  Miketta)  :  I  understand  that  there 
are  end  pieces  which  are  outside  the  end  of  the 
48-inch  tubes,  so  that  your  overall  fixture  is  prob- 
ably a  little  longer  than  48-inches. 

A.     That's  right. 

Q.  But  in  a  fixture  which  accommodates  a  36- 
inch  tube,  the  end  plates  are  just  slightly  more  than 
36  inches  apart,  is  that  correct  ? 


The  Witness:  The  answer  to  that  would  be  that 
we  do  have  some  fixtures  which  would  run  a  matter 
of  several  inches  over  the  lamp  length. 

Q.  (By  Mr.  Miketta)  :  But  a  fixture  that  is 
built  to  accommodate  a  36-inch  tube  would  not 
actually  receive  and  operatively  hold  a  48-inch  tube, 
is  that  correct?  [134] 

A.     That  is  correct,  yes,  sir. 

Q.  I  would  like  to  have  you  refer  to  Plaintiff's 
Exhibit  1.  I  understand  that  you  made  these 
sketches  personally,  is  that  right? 

A.     That  is  correct. 

Q.     Is  that  correct?  A.    Yes,  sir. 

Q.  At  the  time  that  you  were  working  on  these 
sketches,  were  there  any  other  draftsmen  being  em- 
ployed by  Day-Brite  ? 
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A.  Yes,  there  were  certainly  three  or  four  other 
draftsmen. 

Q.  Were  you  in  charge  of  that  department,  Mr. 
Kaeppel?  A.     No,  sir,  not  at  that  time. 

Q.     Who  was  in  charge  of  that  department? 

A.     Do  you  want  the  man's  name? 

Q.     I  asked  the  question. 

A.     Mr.  John  Gornet,  G-o-r-n-e-t. 

Q.     Were  these  made  under  his  supervision? 

A.     Yes,  they  were. 

Q.  Who  directed  you  to  start  this  work  which 
you  did  in  designing  a  fixture? 

A.     I  started  it  under  my  own  authority. 

Q.  In  other  words,  this  was  an  independent  en- 
terprise, [135]  you  weren't  told  to  do  this  by  any- 
one? A.     Yes,  sir. 

Q.  Who  authorized  the  making  of  the  various 
mockups  to  which  you  referred? 

A.     I  authorized  those,  also. 

A.     I  didn't  hear  you. 

A.     I  authorized  those,  also. 

Q.     No  one  else  had  anything  to  do  with  them? 

A.     Not  directly. 

Q.  This  man  who  was  in  charge  of  the  engineer- 
ing department,  didn't  he  have  anything  to  say 
about  that? 

A.  He  has  many  other  duties,  and  it  isn't  always 
incumbent  upon  him  to  be  immediately  responsible 
for  work  of  this  type. 

Q.  But  the  cost  of  making  the  mock-ups  was 
such  an  insignificant  sum  that  you  authorized  it, 
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you  just  went  ahead  and  had  them  made,  is  that 

correct  ? 

A.  If  $100  is  an  insignificant  sum,  that  is  cor- 
rect. 

Q.  But  you  didn't  need  any  special  authorization 
or  appropriation,  as  a  matter  of  fact  no  actual 
order  was  given  by  anyone  in  authority  to  have 
this  designing  work  done  or  to  have  the  mock-ups 
made,  isn't  that  correct? 

A.  It  is  correct  that  I  had  sufficient  authority 
to  initiate  that  order.  [136] 

Q.  Why  did  you  start  designing  a  two-tube  fix- 
ture and  not  a  four-tube  fixture1? 

A.  Because  it  seemed  to  me  that  the  demand  for 
the  two-tube  fixture  would  be  much  greater  than 
the  demand  for  the  four-tube  fixture. 

Q.  You  had  no  sales  experience  you  told  me; 
how  did  you  know  that? 

A.  I  have  had  much  opportunity  to  talk  with 
salesmen  and  representatives  of  the  company  when 
they  come  to  the  home  plant  for  a  visit. 

Q.  But  personally  you  did  not  do  any  sales  work, 
am  I  correct?  A.     That  is  correct. 

Q.  What  length  fixture  did  you  start  designing 
when  you  started  to  do  the  work  which  is  shown  in 
Exhibit  1? 

A.  We  started  designing  a  fixture  for  a  48-inch 
tubular  lamp. 

Q.  So  that  the  length  of  the  fixture  was  estab- 
lished as  soon,  that  is,  within  narrow  limits,  as  soon 
as  you  decided  to  use  a  48-inch  tube,  is  that  correct  ? 
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A.  The  minimum  length  was  established  at  that 
time. 

Q.  Exhibit  1-A  is  a  sketch  of  a  housing  for  the 
ballast  and  the  reactors,  and  apparently  to  hold  the 
sockets  for  the  end  of  the  tube,  isn't  that  correct? 

A.     That  is  correct.  [137] 

Q.  That  sketch  indicates  a  two-piece  housing, 
does  it  not?  A.     It  does,  yes,  sir. 

Q.  That  is,  it  has  an  upper  part  and  a  lower 
part  ?  A.     Correct. 

Q.  Do  you  still  use  a  two-piece  housing  in  the 
fixture  which  is  before  the  court  here  ? 

A.     Yes,  sir,  we  still  do. 


Q.  The  two-piece  housing,  how  is  that  held  to- 
gether ? 

A.  The  wiring  cover  is  snapped  onto  the  back 
channel. 

Q.  Is  it  not  a  fact,  Mr.  Kaeppel,  that  the  [138] 
two-piece  housing  is  shown  and  described  in  Plain- 
tiff's Exhibit  5,  which  is  Patent  No.  2,411,952?  You 
are  familiar  with  that  patent,  aren't  you?  That  is 
the  one  that  was  issued  in  1946  on  an  application 

filed  in  1944. 

*     *     * 

The  Witness :  The  answer  is  that  this  patent  No. 
2,411,952  does  show  the  snapped-on  cover. 

Q.  (By  Mr.  Miketta)  :  Are  you  familiar  with 
the  marking  that  appears  on  the  fixtures  which  em- 
body the  patented  design  ?  [139] 
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*     *     * 

Q.  This  patent  number  to  which  you  refer, 
2,411,952,  does  it  appear  on  that  fixture,  Plaintiff's 
Exhibit  13? 

A.  Do  you  mean  the  patent  number  itself,  is  it 
engraved  on  the  fixture  ? 

The  Court:     Printed,  engraved,  stamped 

The  Witness :     No,  sir,  it  is  not. 

Q.  (By  Mr.  Miketta)  :  Are  there  any  patent 
numbers  that  are  marked  or  engraved  on  that  fix- 
ture 1 

A.     There  are  none  that  I  know  of. 

Q.  Now,  the  can  or  housing  which  you  show  here 
on  Exhibit  1-A  could  also  be  used  in  any  other  two- 
tube  fixture,  is  that  correct  % 

A.  "Any  other"  would  be  a  rather  broad  state- 
ment. It  would  depend  upon  the  enclosure  to  be 
used  with  this  chassis  or  can,  as  you  refer  to  it. 

Q.  Well,  without  quibbling,  could  you  admit  that 
it  could  be  used  on  other  fixtures  % 

A.     It  can  be  used  on  other  fixtures,  yes. 

Q.  And  are  you  actually  using  the  split-housed 
can  or  housing  on  fixtures  other  than  the  fixture 
identified  here  as  Exhibit  13  % 

A.    Yes,  sir,  we  are. 

Q.  Why  did  you  perforate  the  end  plate  on  the 
fixture  which  is  shown  in  the  two  patents  in  suit 
here,  Plaintiff's  Exhibits  3  and  4,  and  which  is  sup- 
posed to  be  embodied  in  [140]  Plaintiff's  Exhibit 

13? 
A.     If  I  understand  the  question,  you  are  refer- 


vs.  Ruby  Lighting  Corporation  97 

(Testimony  of  Bertram  A.  Kaeppel.) 
ring  to  the  ornamentation  in  the  end  of  the  viz-aid 
fixture.   The  perforations  were  put  there  for  purely 
ornamental  or  decorative  purposes. 

Q.  By  such  perforations  and  ornamentation  you 
are  referring  to  the  light-colored  portions  which  are 
visible  in  the  end  plate  of  Exhibit  13? 

A.     Yes,  sir,  I  am. 

Q.  How  would  you  describe  those  perforations, 
that  is,  their  form  %  Zigzag  form  ? 

A.     Yes,  zigzag  or  modified  S-shape. 


Q.  Is  it  not  true,  Mr.  Kaeppel,  that  those  are 
perforations  in  the  end  plate,  and  you  have  a  louver 
in  back  of  it  that  is  a  separate  member? 

A.     Yes,  sir,  there  is  a  backing-up  plate. 

Q.     So  that  the  end  plate  itself  is  perforated? 

A.     Yes,  sir. 

Q.  In  the  course  of  your  15  years  of  work  with 
the  Day-Brite  Company,  the  plaintiff  here,  and 
prior  to  the  work  that  you  started  and  which  is  re- 
ferred to  in  Exhibit  1,  were  [141]  you  familiar  with 
other  fluorescent  fixtures  that  were  being  manufac- 
tured by  other  manufacturers  ? 

A.  I  was  familiar  with  them  to  the  extent  that 
I  would  see  illustrations  in  catalogs  which,  natu- 
rally, we  were  interested  in. 

Q.  Well,  you  made  a  collection  of  all  the  catalogs 
relating  to  fluorescent  fixtures  that  you  could  find, 
did  you  not  ?  A.    Yes,  sir. 

Q.  That  is  customary  in  all  manufacturing 
plants  %  A.     That  is  customary. 
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Q.  You  were  familiar  with  the  Wakefield  line, 
the  Miller  line,  were  you  not  % 

A.  The  word  "familiar"  is  a  rather  broad  one. 
I  knew  of  them  and  knew  of  some  of  the  individual 
fixtures. 

Q.  And  you  had  seen  illustrations  of  those  fix- 
tures ?  A.     Yes,  sir. 

Q.  And  is  it  not  a  fact  that  in  most  of  the  cata- 
logs published  by  manufacturers  of  lighting  fixtures 
they  give  you  a  little  diagram  giving  the  height  and 
the  width  of  the  end  plate,  you  may  say,  or  cross- 
section,  so  that  an  architect  knows  how  it  will  fit 
in  or  how  far  it  will  extend  from  the  ceiling  % 

A.     Yes,  sir,  that  is  so. 

Q.  So  that  prior  to  1943  you  had  seen  fixtures 
manufactured  [142]  by  others  which  had  longitudi- 
nally extending,  outwardly  inclined  side  panels,  had 
you  not?  A.     There  may  have  been.  [143] 

*     *     * 

Q.  (By  Mr.  Miketta)  :  I  show  you  Plaintiff's 
Exhibit  9  which  is  in  evidence,  and  particularly,  a 
sheet  bearing  the  letter  "H,"  which  shows  a  Chal- 
lenger fixture.  Does  that  fixture  have  downwardly 
or  upwardly  and  outwardly  inclined  side  panels? 

A.     Yes,  sir,  it  does.  [144] 

•*     •*     * 

Q.  (By  Mr.  Miketta)  :  Were  those  panels  trans- 
lucent % 
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The  Witness :     They  were. 

Q.  (By  Mr.  Miketta)  :  Do  you  know  why  in  a 
fluorescent  lighting  fixture  those  side  panels  are 
made  translucent  ? 

A.  They  would  be  made  translucent  for  the  im- 
proved appearance  of  the  fixture. 

Q.     Is  that  the  only  reason  ? 

A.     There  would  also  be  more  emitted  light. 

Q.    And  the  light  is  emitted  to  the  side,  is  it  not  ? 

A.     Yes,  sir,  it  is. 

Q.     And  downwardly  ? 

A.     Outwardly  or  downwardly,  yes,  sir. 

Q.  Now,  the  bottom  of  this  fixture  which  is 
shown  in  Exhibit  9-H  was  open.  It  did  not  have 
any  solid  sheet;  is  that  correct?  A.     Yes,  sir. 

Q.  And  it  had  both  longitudinal  and  transverse 
louvers  in  the  bottom  of  that  fixture,  did  it  not  ? 

A.     As  shown  on  the  drawing,  it  does  have  those. 

Q.  Do  you  know  what  the  purpose  is  of  both 
longitudinal  and  transverse  louvers  in  the  bottom  of 
a  fluorescent  fixture  ?  [145] 

A.     Yes,  sir,  I  do. 

Q.    What  is  the  purpose  ? 

A.  To  shield  the  lamp  from  the  eye  of  the 
viewer. 

Q.  In  other  words,  you  want  to  prevent  an  ob- 
server from  looking  directly  in  the  tube;  is  that 
correct?  A.     That  is  one  purpose,  yes,  sir. 

Q.    What  is  the  other  purpose  ? 

A.  The  other  purpose  would  be  for  the  appear- 
ance of  the  enclosure  and  the  whole. 
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Q.  Is  it  true  from  an  examination  of  this  exhibit 
and  whatever  you  know  about  this  fixture  that  the 
bottom  of  that  fixture  is  not  flat,  but  is  inclined  ? 

A.  The  picture  shows  that  the  sides  are  inclined, 
— the  bottom  is  inclined,  yes,  sir. 

Q.     Towards  the  center  line?  A.     Yes,  sir. 

Q.  And  the  spacing  between  the  transverse  lou- 
vers in  a  fixture  depends  upon  the  distance  of  that 
louver  from  the  fluorescent  tube,  so  as  to  get  the 
proper  cut-off  angle  at  which  an  observer  would  not 
see  the  tube ;  is  that  correct  ? 


Q.  (By  Mr.  Miketta)  :  And  perhaps  you  may 
want  to  add  [146]  another  factor;  that  the  height 
of  the  louver  also  influences  the  spacing  that  you 
would  have  between  the  louvers,  to  give  you  a  cut- 
off angle? 

A.     That  is  right.  That  is  correct. 

Q.  Now,  by  referring  to  the  preceding  exhibit  in 
Plaintiff's  Exhibit  9,  the  one  preceding  H, 

The  Court:     G? 

Mr.  Miketta :     Yes,  your  Honor. 

Q.     (By  Mr.  Miketta)  :    and  particularly  to 

page  14,  I  call  your  attention  to  the  lighting  fixture 

which  is  shown  in  the  lower  right-hand  corner  of 

page  14. 

*     *     * 

Q.  (By  Mr.  Miketta)  :  That  also  has  translu- 
cent sides ;  is  that  correct  ?  A.     Yes,  sir.  [147] 
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Q.  And  they  are  inclined  upwardly  and  out- 
wardly ;  is  that  correct  ?  A.     Yes. 

Q.  And  it  has  a  louvered  bottom  provided  with 
both  transverse  and  longitudinal  louvers;  is  that 
correct?  A.     Yes,  sir. 

Q.  And  the  end  of  that  fixture  is  provided  with 
a  central  boss  or  upright  portion  which  is  higher 
than  the  edge  portions  of  that  end,  the  upper  edge 
portions  of  that  end ;  is  that  correct  ? 

Mr.  Foster :  I  object  to  that  question  and  to  this 
line  of  questioning  on  the  ground  that  these  docu- 
ments speak  for  themselves.  He  is  asking  him 
whether  a  device  shows  so-and-so,  or  it  does  so-and- 
so.   The  best  evidence  is  the  illustration  itself. 

Mr.  Miketta :     I  am  laying  a  foundation. 

The  Court:  The  witness  has  testified  that  these 
were  some  of  the  designs  that  he  saw  before  he 
worked  on  his. 

Mr.  Foster:  That  hasn't  been  testified  to,  your 
Honor. 

The  Witness :    No,  sir. 

The  Court :     What  is  that ! 

The  Witness :     No,  your  Honor.  [148] 


The  Witness:  The  drawing  shows  such  upward 
projection. 

Q.  (By  Mr.  Miketta)  :  Now,  fixtures  of  this 
type  can  be  suspended  from  a  ceiling  in  several 
ways,  can  they  not  ? 

A.     That  is  a  rather  broad  statement. 
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•X-  *  * 

Q.  Can  your  own  fixture  be  suspended  from  the 
ceiling,  either  in  close  contact  with  the  ceiling  or 
from  standards  or  pedestals  % 

A.     Yes,  sir,  it  can. 

Q.  Have  you  seen  other  fluorescent  fixtures  also 
suspended  from  ceilings  in  those  two  ways  % 

A.     Subsequent  to  our  fixture,  yes,  sir. 

Q.  But  you  had  never  seen  it  previously  to  that 
time,  any  other  fluorescent  fixture  hung  in  any  other 
way,  or  in  that  way  ? 

A.  I  may  have  without  being  able  to  state  posi- 
tively "Yes"  or  "No"  at  this  time. 

Q.  You  did  see  pictures  of  various  fixtures,  did 
you  [149]  not? 

The  Court :     You  mean  before  he  made  his  % 

Q.  (By  Mr.  Miketta)  :  Before  you  started  de- 
signing your  own  ? 

A.     Undoubtedly  I  have,  yes,  sir.  [150] 

*  *     * 

Q.  (By  Mr.  Miketta)  :  Have  you  seen  fixtures 
hung  in  the  manner  of  Exhibit  14  in  the  court  room 
here  previously  to  today  or  yesterday  % 

A.     Yes,  sir,  previously  to  today  or  yesterday. 

*  #     * 

Q.  (By  Mr.  Miketta)  :  Now,  when  a  fixture's 
hung  in  the  manner  before  you  here,  is  there  any 
light  which  is  thrown  up  against  the  ceiling? 

A.  Yes,  sir.  A  certain  proportion  of  the  light 
would  be  thrown  upward  against  the  ceiling. 
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Q.  If  you  didn't  have  that  step-down  or  the 
fact  that  you  have  a  central  upstanding  portion  in 
the  upper  edge  of  the  end,  you  would  not  have  any 
light  thrown  up  against  the  ceiling ;  is  that  correct  1 

A.     That  is  correct. 

Q.  I  understand  that  the  Day-Brite  fixture,  Ex- 
hibit 13,  can  be  easily  relamped;  is  that  true? 

A.     That  is  true. 

Q.     Could  you  demonstrate  that,  please? 

The  Court:     You  may  step  down.  [152] 


Q.  (By  Mr.  Miketta) :  Will  you  demonstrate 
the  manner  in  which  it  can  be  readily  relamped? 

(The  witness  does  as  requested.) 

Q.  (By  Mr.  Miketta) :  Now,  if  it  was  hung 
from  the  ceiling,  how  would  you  do  that? 

The  Court :  Let  the  record  show  the  witness  has 
taken  out  one  of  the  fluorescent  tubes. 

The  Witness:  It  can  be  done  in  the  very  same 
manner.  There  is  sufficient  room  between  the  up- 
per edge  of  the  side  member  and  the  ceiling  to  per- 
mit this  type  of  relamping  at  any  time. 

Q.  (By  Mr.  Miketta)  :  Is  it  not  a  fact  that  the 
entire  bottom  portion  of  this  frame  comes  off? 

A.    Yes,  it  is  a  fact. 

Q.     And  isn't  that  the  way  it  is  relamped 

A.     Not  necessarily. 

Q.    when  the  thing  is  hung  on  the  ceiling? 

A.     Not  necessarily. 
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Q.    Will  you  demonstrate  how  it  comes  apart? 

(The  witness  does  as  requested.) 

The  Witness:  I  am  at  a  physical  disadvantage 
here  because  of  a  manual  disability,  and,  of  course, 
the  means  of  [153]  mounting  here.  With  the  fix- 
ture properly  in  place,  it  is  a  matter  of  seconds. 

Mr.  Miketta:  Let  the  record  show  that  the  wit- 
ness has  lowered  the  frame  of  the  fixture 

The  Court:     Exhibit  13. 

Mr.   Miketta:     Exhibit   13   from   the   upper 

portion,  which  constitutes  the  chassis  and  the  fluor- 
escent tubes  and  includes  an  end  cover. 

The  Court:  That  now  the  bottom  portion  hangs 
by  a  chain  from  what  you  have  called  the  can. 

Mr.  Miketta:     The  can  or  chassis.  [154] 


Q.  (By  Mr.  Miketta)  :  Mr.  Kaeppel,  you  are 
familiar  with  the  literature  published  by  the  plain- 
tiff in  this  case,  are  you  not? 

A.     Yes,  sir,  I  am. 

Q.     I  show  you  Bulletin  10 

The  Court:  Has  it  been  marked  for  identifica- 
tion? 

Mr.  Miketta :  May  I  have  it  marked  for  identifi- 
cation, please? 

The  Clerk:  Defendant's  Exhibit  A  for  identi- 
fication. 

*     *     * 

Q.    I  show  you  Defendant's  Exhibit  A  for  iden- 
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tification,  a  Bulletin  No.  10-B-l,  allegedly  published 

August,  1946;  you  have  seen  this  previously? 

A.    Yes,  sir,  I  have. 

Q.  Do  you  identify  it  as  a  publication  of  the 
plaintiff?  A.     Yes,  sir,  I  do. 

The  Court:     What  date? 

Mr.  Miketta:     August,  1946,  your  Honor. 

Q.  I  call  your  attention  to  page  8  of  that  bul- 
letin, and  particularly  the  illustration  appearing  in 
the  upper  section.  [155]  Does  that  pictorially  de- 
scribe and  show  the  manner  in  which  the  frame  of 
the  fixture  can  be  removed  from  the  chassis  or  sus- 
pended from  the  chassis  in  the  manner  which  you 
have  just  demonstrated  to  the  court? 

A.    Yes,  sir,  it  does. 

Q.  I  call  your  attention  to  page  6  of  that  bul- 
letin, particularly  the  lower  portion  headed  "All 
fixtures  use  this  same  basic  chassis ' ' ;  does  that  show 
the  chassis  which  is  employed  in  the  Exhibit  13 
which  you  have  demounted? 

A.     Yes,  sir,  it  does. 

Q.  And  it  is  my  understanding  that  the  con- 
struction of  the  chassis  illustrated  on  page  6  is  that 
which  is  described  in  Plaintiff's  Patent  Exhibit  5, 
is  that  correct  ?  A.     Yes,  sir,  it  is. 

Mr.  Miketta:  I  ask  that  the  exhibit  identified 
by  the  witness  be  introduced  in  evidence  as  De- 
fendant's Exhibit  A,  your  Honor. 

Mr.  Foster:  It  is  a  duplication,  Mr.  Miketta, 
of  Plaintiff's  Exhibit  6-K,  the  same  catalog. 
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Mr.  Miketta:  Well,  I  would  like  to  have  this 
separately,  please. 

The  Court:  It  may  be  received  as  Defendant's 
A  in  evidence.  [156] 


Q.  (By  Mr.  Miketta):  Now,  Mr.  Kaeppel, 
again  referring  to  Exhibit  1,  which  of  those  draw- 
ings is  a  drawing  of  the  design  in  the  patent  in 
suit? 

A.  It  would  be  represented  by  the  letter  E  and 
the  letter  D. 

Q.  Both  of  them  represent  the  design  of  the  pat- 
ent in  suit?  A.     Yes,  sir. 

Q.  Well,  I  would  like  to  call  your  attention  to 
Plaintiff's  Exhibit  3  and  ask  you  to  point  out 
wherein  in  Exhibit  D  or  section  D  of  Plaintiff's 
Exhibit  1  do  you  find  the  round  bead  at  the  bottom 
end  of  the  V-shaped  louver  which  is  illustrated  in 
figures  1  and  2  of  patent  138,990. 

A.  You  do  not  find  that  on  these  drawings,  be- 
cause  

Q.  By  "these  drawings"  you  refer  to  Exhibit 
1-D?  A.    Yes,  sir,  or  1-E. 

Q.  Therefore  the  drawings  1-D  and  1-E  do  not 
show  the  rounded  bead  which  is  a  characteristic 
of  the  design  in  design  patent  138,990,  Plaintiff's 
Exhibit  3,  is  that  correct?  [157] 

*     *     * 

The  Witness :  The  answer  to  that  would  be  that 
the  bead  as  shown  in  the  patent  drawing  was  at 
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one  time  and  for  about  a  period  of  one  year  on 

these  drawings. 

Q.  (By  Mr.  Miketta)  :  Well,  then,  have  these 
drawings,   Exhibit   1-D   and   -E   been   altered. 

A.  They  have  been  altered  as  indicated  by 
change  letters  A  and  B  on  Exhibit  1-D,  and  as  indi- 
cated by  revision  B  on  Exhibit  1-E. 

Q.  There  are  two  letters,  both  A  and  B  adja- 
cent the  central  figure  of  Exhibit  1-D.  What  do 
they  mean? 

A.  Those  small  figures  indicate  that  a  revision 
took  place  and  are  identified  by  the  revision  letter 
as  such. 

Q.  Were  those  revisions  made  prior  or  after  the 
date  appearing  on  Exhibit  1-D? 

A.     They  would  be  made  after  that  date. 

Q.  I  thought  you  testified,  Mr.  Kaeppel,  that 
these  drawings  were  made  on  the  date  shown  on 
these  drawings. 

A.  The  original  drawing  was  made  on  the  date 
shown  on  Exhibits  D  and  E,  respectively,  but  they 
are  subject  to  change  as  we  improve  the  fixture. 


Q.  (By  Mr.  Miketta)  :  Let  me  get  this  straight. 
On  6-22-44,  which  appears  on  Exhibit  1-D  as  it  was 
originally  made  on  6-22-44,  was  the  drawing  in 
the  same  condition  that  we  now  see  it,  or  was  there 
a  rounded  bead  at  the  end  of  that  V-shaped  louver  ? 

A.  On  6-22-44  there  was  a  circular  bead  extend- 
ing the  full  length  of  the  central  Y-shaped  louver. 
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Q.  And  at  some  subsequent  date  that  was  erased 
and  that  bead  was  taken  out,  is  that  correct? 

A.     That  is  correct. 

Q.     On  what  date  was  that  taken  out? 

A.  It  is  not  discernible  on  these  photostatic 
copies.    It  may  be  discernible  on  the  court's  copy. 

(Exhibit  handed  to  the  witness.) 

The  Witness:  Revision  B  on  the  drawing  dated 
6-22-44  indicates  a  change  9-16-46. 

Q.  (By  Mr.  Miketta)  :  And  that  is  the  change 
from  the  rounded  bead  to  a  straight-sided  V,  is 
that  correct? 

A.  It  is  either  that  one  or  revision  A  dated 
6-28-45.  The  exact  sequence  of  those  changes  es- 
capes me  at  the  moment. 

Q.  Now,  I  call  your  attention  to  the  sketch  ap- 
pearing on  the  right-hand  side  of  Exhibit  1-D  and 
ask  if  that  does  not  show  that  the  side  rail  at  the 
top  of  the  frame  and  at  the  bottom  of  the  frame  was 
joined  together  by  three  spaced  [159]  bars,  each  of 
them  having  an  embossed  bead. 

A.     Yes,  it  shows  that  on  the  drawing. 

Q.  There  was  no  change  made  in  that,  was 
there,  since  6-22-44? 

A.     Since  that  date  there  has  been  no  change. 

Q.  So  that  that  is  a  part  of  the  design,  is  that 
correct?  A.     Yes,  sir,  that  is  correct. 

Q.  I  call  your  attention  to  figure  1  of  design 
patent  138,990,  that  is  Plaintiff's  Exhibit  3,  and 
ask  if  you  can  find  there  three  parallel  bars  each 
with  an  emboss  thereon. 
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A.  The  design  patent  drawing  does  not  show, 
the  emboss.    It  shows  the  three  parallel  bars. 

Q.     But  it  does  not  show  the  emboss? 

A.     No,  it  does  not. 

Q.  I  call  your  attention  to  Plaintiff's  Exhibit 
13,  which  is  the  plaintiff's  fixture,  and  ask  if  that 
fixture  at  its  side  has  upper  and  lower  rails  con- 
nected with  three  parallel  bars  each  with  an  em- 
bossing on  it? 

A.     Yes,  sir,  the  exhibit  shows  that.  [160] 

*     *     * 

Mr.  Miketta :  Very  well.  I  will  change  my  ques- 
tion if  Mr.  Foster  so  desires  and  ask  a  leading 
question. 

Q.  Does  the  cover  plate  illustrated  in  figure  1 
of  Exhibit  3  include  a  round  protuberance? 

A.     Yes,  sir,  it  does  include  a  protuberance. 

Q.  And  that  is  within  a  recessed  area  of  that 
cover  plate,  is  that  correct? 

A.    Yes,  sir,  it  is. 

Q.  I  call  your  attention  to  Plaintiff's  Exhibit 
13  and  the  cover  plate  on  the  end  of  the  chassis  and 
ask  if  you  find  in  Plaintiff's  Exhibit  13  a  round 
protruding  boss  within  the  recessed  area  of  that 
end  plate. 

A.     No,  sir,  there  is  not. 

Q.  Now,  I  ask  you  to  look  at  Plaintiff's  Exhibit 
15,  which  is  the  defendant's  four-tube  fixture,  and 
ask  if  you  find  in  that  fixture  a  separate  cover 
plate  for  the  chassis.  A.     No,  sir,  there  is  not. 

Q.     Do  you  find  the  circular  boss  which  appears 
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in  figure  1  of  Exhibit  3  in  the  end  plate  or  the  end 

of  Plaintiff's  Exhibit  15? 

A.     No,  sir,  there  is  not. 

Q.     Have  you  examined  Exhibit  15  previously? 

A.     No,  sir,  I  have  not. 

Q.  Have  you  had  a  chance  to  work  with  it  or 
take  it  apart?  A.     No,  sir,  I  have  not. 

Q.  You  did  make  a  sketch  of  the  end,  did  you 
not?  A.     Not  of  that  exhibit  at  all. 

Q.    Was  it  of  the  two-tube  fixture? 

A.     It  was  of  the  two-tube  fixture.  [162] 

*     *     * 

Q.     Can  you  see  that  end  on  Exhibit  14? 

A.    Yes,  sir. 

The  Court:  Referring  now  to  the  end  to  which 
the  electric  wire  is  attached. 

Mr.  Miketta:     Very  well. 

Q.  Does  that  have  a  separate  end  cap  for  the 
chassis  as  is  true  in  Plaintiff's  Exhibit  13? 

A.     No,  sir,  it  does  not  have. 

Q.  Does  it  have  the  circular  boss  within  a  re- 
cess to  which  you  have  previously  referred? 

A.  The  end  that  I  can  see  here  has  no  separate 
boss.  [163] 

Q.  Very  well.  Now,  let's  turn  it  around.  Now, 
I  call  your  attention  to  the  other  or  opposite  end 
of  the  fixture,  Exhibit  14,  the  one  through  which 
the  light  cord  is  not  attached,  and  ask  if  that  has 
a  separate  cover-plate  for  the  chassis. 

A.     No,  sir,  it  does  not  have. 

Q.  Does  it  have  a  protruding  boss  within  a  re- 
cess? 
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A.  There  is  a  protruding  boss,  but  not  within  a 
recess. 

Q.  To  what  extent  does  that  protrude,  Mr. 
Kaeppel  ? 

A.     That  would  be  difficult  to  say  from  here. 

Q.    Well,  during  the  noon  recess 

The  Court:  Let's  get  a  stipulation  on  that  right 
now? 

Mr.  Foster:     How  long  do  you  say  it  protrudes? 

Mr.  Miketta :     I  would  say  about  1/16  of  an  inch. 

Mr.  Foster:  I  will  so  stipulate.  I  think  that 
is  right. 

The  Court :  To  the  court,  who  is  sitting  approxi- 
mately 15  feet  or  16  feet  from  it,  that  particular 
boss  appears  to  be  about  the  size — a  little  bigger 
than  a  nickel  and  smaller  than  a  quarter  in  diam- 
eter. 

Mr.  Miketta:     That  is  correct. 

Q.  (By  Mr.  Miketta)  :  Mr.  Kaeppel,  is  it  not 
a  fact  that  that  little  circular  protrusion  to  which 
you  have  referred  is  termed  a  knock-out? 

A.     That  boss  is  a  knock-out  plug.  [164] 

Q.  That  is  for  the  purpose  of  making  connec- 
tions from  one  fixture  to  the  other  when  those  fix- 
tures are  in  abutting  aligned  relation;  is  that  cor- 
rect? A.     That  is  correct. 

Q.  On  the  fixture,  Plaintiff's  Exhibit  15,  that 
knock-out  has  been  knocked  out  of  both  ends  of 
the  fixture;  is  that  correct? 

A.     Yes,  sir;  there  is  no  plug  in  those  holes. 
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Q.  (By  Mr.  Miketta) :  Now,  then,  Mr.  Kaeppel, 
you  stated  [165]  that  the  bead  in  the  bottom  of  the 
Y-shaped  louver  was  used  to  attach  the  louver  to 
the  end;  is  that  correct? 

A.  The  bead  was  originally  used  for  that  pur- 
pose, yes,  sir. 

The  Court:  To  make  a  hole,  and  that  is  where 
the  screw  went  in? 

The  Witness :  Yes.  The  bead  was  used  as  a  hole 
for  a  thread-cutting  screw. 

Q.  (By  Mr.  Miketta)  :  Therefore,  you  did  not 
have  to  use  a  bracket  or  drill  a  separate  hole  in 
order  to  make  the  connection;  is  that  correct? 

A.     That  is  correct. 

Q.  While  we  still  have  the  exhibits  here,  though, 
I  want  to  call  your  attention  to  one  other  fact.  Is 
it  true,  Mr.  Kaeppel,  that  the  Y-shaped  longitu- 
dinal louver  of  the  plaintiff's  device,  Exhibit  13, 
is  made  of  a  specular  or  mirror-like  material? 

A.     That  is  correct;  it  is. 

Q.  In  other  words,  it  gives  a  mirror-like  reflect- 
ing surface  on  the  outside?  A.     It  does. 

Q.  Now,  the  defendant's  devices,  such  as  Ex- 
hibits 15  and  14,  do  not  use  a  mirror-like  surface 
on  the  longitudinal  louver,  do  they? 

A.     They  do  not.  [166] 

Q.  Thank  you.  I  call  your  attention  to  the  end 
of  Plaintiff's  Exhibit  15.  Is  it  true  that  those  ends 
are  provided  with  two  cut-out  portions  in  the  form 
of  a  leaf  or  a  fern  or  some  curvaceous  element? 

A.    Yes,  sir.    Both  exhibits  show  such  a  cut-out. 
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The  Court:  By  that  you  mean  Exhibits  14  and 
15? 

The  Witness:     Yes,  sir,  both  Exhibits  14  and  15. 

Q.  (By  Mr.  Miketta)  :  And  that  is  of  different 
configuration  than  the  zig-zag  cut-outs  on  Exhibit 
13 ;  is  that  correct  ? 

*         *         # 

The  Witness :     The  answer  is :  Yes,  it  is. 

Q.  (By  Mr.  Miketta)  :  Is  it  true,  Mr.  Kaeppel, 
that  the  end  of  Exhibit  15  is  flat,  it  lies  in  a  single 
plane,  with  the  exception  of  certain  recesses.  There 
are  two  larger  spaced  recesses  in  the  upper  portion, 
separated  by  two  smaller  recesses,  and  then  a  lower 
recessed  surface  connected  at  its  upper  edge  and 
extending  from  side  to  side  at  the  end;  is  that  cor- 
rect? 

A.  That  is  a  long  sentence,  but,  to  the  best  of 
my  knowledge  of  the  question,  that  is  correct. 

Q.  Well,  you  were  watching  me  while  I  was 
asking  the  question1?  [167] 

A.     Yes,  sir,  I  was  watching  you. 

Q.     And  you  followed  me,  did  you  not? 

A.    Yes,  sir. 

Q.  Of  course,  up  above  we  have  this  knock-out, 
which  in  this  instance  has  been  knocked  out  and 
constitutes  a  hole?  A.     Correct. 

Q.  And  that  end  piece  that  you  are  looking  at 
on  Exhibit  15  is  a  casting,  is  it  not? 

A.     It  is  a  casting. 

Q.  Now,  the  end  pieces  of  Plaintiff's  device,  Ex- 
hibit 13,  are  not  a  casting,  they  are  pressings;  is 
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that  correct  %  A.     They  are  stampings. 

Q.     Stampings — is  that  right  f  A.    Yes,  sir. 

Q.  And  the  defendant's  end  piece  has  a  two- 
tone  effect  in  that  the  recesses  which  we  have  just 
described  and  identified  have  a  pebbled  surface, 
whereas  the  rest  of  that  plane  is  relatively  smooth ; 
is  that  correct? 

A.     That  is  correct,  yes,  sir. 

Q.  Now,  the  end  of  Plaintiff's  Exhibit  13,  if  we 
place  the  cover  plate  of  the  chassis  into  the  recess 
of  the  end  piece,  and  now  consider  both  of  them 
in  the  position  which  they  would  normally  assume 
when  hung,  that  end  piece  does  not  lie  in  a  single 
plane,  does  it? 

A.  If  you  consider  the  entire  end  appearance  as 
a  single  [168]  element,  it  does  not. 

Q.  Because  the  cover  plate  of  the  chassis  pro- 
trudes beyond  the  plane  of  the  lower .  portion ;  is 
that  correct  ?  A.     It  is  correct. 

Q.  Then,  in  addition  to  that,  you  do  have  a 
lower  recess,  which  is  trapezoidal  in  form  some- 
what, and  that  recess  has  the  cut-out  zig-zag  pattern 
in  it ;  is  that  correct  ?  A.     Yes,  sir. 

Q.     And  that  end  of  Exhibit  13  is  one  uniform 

texture  of  finish ;  is  that  correct  % 

A.     That  is  correct,  also. 

*     *     * 

Q.  (By  Mr.  Miketta)  :  Mr.  Kaeppel,  will  you 
please  turn  to  Exhibit  2,  and  I  will  try  to  make  this 
very  brief.  I  understand  that  the  tabulation  of  costs 
allegedly  was  made  under  your  direction  and  some 
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of  it  was  made  by  you  personally;   [169]  is  that 

correct  ? 

*  *     * 

The  Witness :     That  is  correct. 

Q.  (By  Mr.  Miketta) :  Did  you  personally 
check  all  of  the  invoices?  A.    Yes,  sir. 

Q.    And  you  knew  the  dates  of  all  the  invoices  ? 

A.     Yes,  sir. 

Q.     And  the  sums  involved?  A.     Yes,  sir. 

Q.  Now,  on  page  107,  you  were  asked  this  ques- 
tion: 

"And  is  the  total  sum  shown  by  the  summary  on 
sheet  A  of  Plaintiff's  Exhibit  2  for  identification, 
being  $59,445.67,  the  amount  actually  paid  by  the 
plaintiff  after  the  perfection  of  the  design  of  the 
patents  in  suit ...  ?" 

Were  all  those  sums  paid  after  you  had  perfected 
the  design  of  the  patents  in  suit  ? 

A.     Yes,  sir.  [170] 

*  *     * 

Q.  (By  Mr.  Miketta)  :  I  call  your  attention, 
Mr.  Kaeppel,  to  Exhibit  2,  sheet  B,  and  I  notice 
that  the  first  four  items  there  do  not  have  a  date 
other  than  1944.  That  is  correct,  is  it  not  ? 

A.  It  is  difficult  to  see  the  marking.  I  believe  I 
have  it  here  now.  The  dates  that  you  refer  to  in 
this  place,  in  this  instance,  are  the  dates  on  which 
the  orders  were  let  for  this  die  work,  yes,  sir. 

Q.  And  the  dates  there  appearing  are  simply  the 
year  1944;  is  that  correct?  A.     Yes,  sir. 

Q.     You   testified   that   you   checked   certain   in- 
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voices  arid  knew  the  dates  of  the  invoices.    Why 

didn't  you  put  those  dates  in  ? 

A.  Because  at  the  time  that  I  conceived  the  idea 
of  keeping  a  running  record  of  all  these  invoices, 
those  had  passed  me  by  and  were  already  in  the 
company's  file,  but  I  had  approved  all  of  these  in- 
voices. 

Q.     Now,  when  did  you  start  keejDing  this  record? 

A.  I  started  keeping  it,  as  near  as  I  can  remem- 
ber, in  December  '45. 

Q.     December  of  '45  % 

A.  No,  no.  That's  wrong.  But  it  must  have  been 
immediately  subsequent  to  this,  because  all  the  other 
dates  [172]  are  complete. 

Q.     They  are?  A.    Yes,  sir. 

Q.  I  call  your  attention  to  sheet  C  in  Exhibit 
2, A.     Oh. 

Q.  and  particularly  items  5  to  9,  which  sim- 
ply bear  the  date  1945.  What  were  the  dates  of 
those  invoices  ? 

A.  The  reason  for  the  incompleteness  of  those 
dates  is  that  in  many  instances  I  am  asked  to  ap- 
prove an  invoice  before  I  am  given  the  original 
copy  of  the  purchase  order,  which  has  the  date  on  it, 
on  which  the  original  order  is  issued. 

Q.  Well,  in  other  words,  you  didn't  see  the  dates 
on  those  invoices,  did  you  % 

A.  I  see  the  date  on  the  invoice,  but  not  the  date 
of  the  original  purchase  order.  [173] 

Q.  Why  didn't  you  put  in  the  date  of  the  in- 
voice ?  I  thought  that  is  where  you  got  your  record. 
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A.     No,  sir;  I  always  put  in  the  date  that  the 
original  purchase  order  is  issued. 


Q.  (By  Mr.  Miketta)  :  When  did  you  get  this 
compilation  up  ? 

A.  The  copies  as  you  see  them  here  were  pre- 
pared for  the  purpose  of  this  trial  and  would  have 
been  prepared  within  the  last  nine  months. 

Q.  At  that  time  when  you  were  preparing  this 
particular  series  of  sheets,  which  are  Exhibits  2-B 
to  2-F,  did  you  check  specified  invoices  against  the 
figures  which  you  now  show  here  on  Exhibits  2-B 
to  2-F  1 

A.     No,  sir,  I  did  not  check  that  personally.  [174] 


Q.  (By  Mr.  Miketta)  :  Mr.  Kaeppel,  will  you 
turn  to  Exhibit  2-M,  the  letter  "M"  as  in  Mary? 

A.     Yes,  sir,  I  have  it. 

Q.  That  shows  the  one-piece  side  rail  assembly, 
is  that  correct?  A.     Yes,  sir,  it  does. 

Q.  Whereby  you  can  punch  one  sheet  of  metal 
and  have  the  top  rail,  the  bottom  rail,  the  ends,  the 
three  interconnecting  members  with  their  bosses  % 

A.     Yes,  sir. 

Q.  Now,  with  respect  to  that  item  M,  which  is 
identified  on  the  drawing  as  S  or  PY-18468,  I  call 
your  attention  to  Exhibit  2-C  of  your  tabulation; 
now,  the  second  item  is  S-18468,  is  that  correct? 
That  relates  to  Exhibit  M. 

A.     Yes,  sir,  it  does. 

Q.     And  opposite  that  in  the  penultimate  vertical 
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column  is  1755.57,  is  that  correct?  A.     Yes,  sir. 

Q.  One  thousand  seven  hundred  fifty-five  dollars 
and  fifty-seven  cents.  Now,  will  you  look  at  the 
ninth  item?  A.     Yes,  sir. 

Q.     Does  that  relate  to  the  same  device  ? 

A.     Yes,  sir,  it  does. 

Q.    And  what  figure  is  charged  against  that  ? 

A.     $160.60. 

Q.  Now,  look  at  the  eleventh  item.  Is  that  the 
same  device  1  A.     Yes,  sir,  it  is. 

Q.     And  how  much  is  charged  against  that? 

A.     $810. 

Q.  Now,  look  at  the  fifteenth  item.  Is  that  the 
same  piece  ?  A.    Yes,  sir,  it  is. 

Q.     How  much  is  charged  against  it?  [177] 

A.     $1,755.57. 

Q.  How  is  it  that  you  have  charged  upon  this 
thing,  under  the  date  of  1944  in  the  second  item  on 
that  page,  exactly  the  same  figure  of  $1,755.57,  and 
then  repeated  that  under  the  date  of  9-25-44  in 
item  15? 

A.  That  can  be  due  only  to  a  clerical  error  on 
the  part  of  the  stenographer  tabulating  this  sheet. 

Q.  Would  it  surprise  you  to  know,  Mr.  Kaeppel, 
that  there  are  a  number  of  similar  duplications 
here  ?  A.     It  would,  yes,  sir. 

Q.     Shall  I  prove  it  to  you?  A.     Sir? 

Q.     Shall  I  prove  it  to  you  ? 

The  Court:  Counsel  for  the  plaintiff  concedes 
that  it  is  a  complete  list  of  all  parts  of  the  device. 
By  that  it  would  include  the  can,  for  instance.  [178] 

Mr.  Foster:    Yes,  sir. 
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The  Court:  Which  obviously  isn't  part  of  the 
design  patent.  It  apparently  includes  anything  that 
concerned  this  device,  and  it  has  been  broken  down. 

With  that  concession,  of  course,  it  means  that  if 
there  was  any  issues  of  the  amount  of  money  that 
pertained  to  this  design,  somebody  would  have  to  go 
through  and  segregate  it.  I  am  not.  As  far  as  I 
am  concerned,  you  needn't  have  any  concern.  I  am 
merely  assuming  that  money  was  spent  and  work 
was  done  on  the  device.  Now,  as  to  what  an  appel- 
late court  might  do  about  it,  I  don't  know. 

I  think  in  view  of  your  cross-examination  and  in 
view  of  your  statement  in  the  record  that  there  are 
matters  here  that  are  not  attributable  to  the  matter 
of  the  design,  and  in  view  of  the  statement  of  this 
court,  I  don't  think  you  need  be  concerned  about 
your  record.  This  isn't  an  accounting  procedure.  I 
admitted  it  only  because  it  showed  money  had  been 
spent,  work  had  been  done.  I  attempted  to  get  you 
gentlemen  to  stipulate  just  in  those  words,  in  which 
event  I  was  going  to  exclude  it,  because  that  is  as 
far  as  I  am  going  to  consider  it.  [179] 

*  #     * 

The  Court:  I  don't  think  you  object  to  the  posi- 
tion I  am  taking. 

Mr.  Foster:     No,  sir,  I  raise  no  objection.  [180] 

*  *     * 

Q.  (By  Mr.  Miketta)  :  Mr.  Kaeppel,  will  you 
examine  the  side  of  plaintiff's  Exhibit  15.  That  side 
is  composed  of  an  upper  rail  and  a  lower  rail;  is 
that  correct  *?  A.     Yes,  sir,  it  is. 
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Q.  Are  there  three  integral  parallel  bars  con- 
necting the  top  and  bottom  rail  ? 

A.  There  is  one  of  them  which  connects  the  two 
rails.  The  other  two  are  adjacent  and  appended  to 
the  center  rail. 

Q.     You  are  referring  to  this  medallion  ? 

A.     Yes,  sir. 

Q.  That  is  located  midway  of  the  ends  of  the 
entire  side  panel?  A.     Yes,  sir.  [181] 

Q.  Is  that  medallion  integral  with  the  top  and 
bottom  rails,  or  has  it  been  appliqued  or  welded  on  ? 

A.     It  has  been  applied. 

*     *     * 

Redirect  Examination 
By  Mr.  Foster : 

Q.  Mr.  Kaeppel,  reference  was  made  to  Plain- 
tiff's Exhibit  2  in  your  cross  examination,  and  the 
fact  there  was  a  duplication  of  one  of  the  items  that 
went  into  the  final  summary  that  appears  in  that 
exhibit.  Have  you  carefully  checked,  in  response  to 
my  request,  the  compilations  which  appear  in  Plain- 
tiff's Exhibit  2  during  the  noon  recess? 

A.     Yes,  sir;  I  have  checked  those  figures. 

Q.  And  is  my  understanding  correct  that  you 
have  found  that  there  are  two  duplications  and  one 
instance  of  a  transposition  of  the  figures? 

A.     Yes,  sir;  that  is  so. 

Q.  And  that  causes  the  total  which  appears  upon 
the  sheet  A  of  Plaintiff's  Exhibit  2  to  be  changed 
from  $59,445.67  to  $57,238.12;  is  that  correct? 
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A.     Yes,  sir ;  that  is  correct. 

Q.  And  it  causes  the  second  amount  from  the  top 
on  the  same  sheet  to  be  changed  to  $23,626.75,  and 
the  fourth  [182]  item  from  the  top  of  that  page  to 
be  changed  to  $9,457.98;  is  that  correct? 

A.     Yes,  sir,  it  does. 

Q.  That  would  involve  also  those  same  amounts 
that  are  reflected  on  Page  C,  and  would  involve 
the  striking  out  of  the  12th  and  15th  horizontal 
row  of  figures  because  they  are  duplications  of 
others?  A.     Yes,  sir;  that  is  correct. 

Q.  Are  there  any  other  corrections  to  be  made 
in  the  compilations  which  are  in  Plaintiff's  Exhibit 
2? 

A.     No,  sir;  there  were  no  other  corrections. 

Q.  And  where  those  changes  occur  or  should  be 
made,  those  are  the  compilations  made  by  the  steno- 
graphic help  in  your  office,  under  your  general 
supervision;  is  that  correct? 

A.    Yes,  sir;  that  is  so. 

Mr.  Foster:  Permission  is  asked  of  the  court  to 
make  the  changes  I  have  indicated,  which  appear  in 
the  record  and  which  have  been  testified  to  by  Mr. 
Kaeppel,  in  the  original  court's  copy,  and  we  will 
gladly  identify  them  to  counsel,  if  they  haven't 
taken  notes  of  the  corrections. 

The  Court :     It  may  be  done. 

Mr.  Foster:     Thank  you,  sir. 

The  Court:  Counsel  will  make  the  necessary 
corrections.  I  put  them  in  in  pencil,  but  you  may 
correct  them.  [183] 
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Mr.  Foster:     Thank  you,  sir. 

Q.  (By  Mr.  Foster)  :  During  your  cross-exam- 
ination, as  I  recall  your  testimony,  it  was  that  you 
embarked  upon  this  work  of  developing  the  designs 
of  the  fixtures  of  the  patents  in  suit  and  had  author- 
ity to  have  the  mock-ups  made  of  the  various  stages 
of  that  design  given  to  the  shop.  Did  Mr.  Biller 
have  anything  to  do  with  the  commencement  of  the 
work  upon  development  of  the  patented  design,  or 
authorizing  or  directing  the  shop  to  make  the  mock- 
ups? 

A.  Yes,  all  that  work  was  done  with  Mr.  Biller 's 
full  knowledge,  and  with  his  consent.  [184] 

*     *     # 

Q.  On  cross-examination  you  testified  that  you 
had  the  desire  to  develop  a  new  design  of  lighting 
fixture  which  led  to  the  design  of  fixtures  shown  in 
the  patent  in  suit,  and  Mr.  Biller  knew  of  that  de- 
sire on  your  part,  did  he  not? 

A.  Yes,  sir,  he  knew  of  it  very  shortly  after  the 
thought  occurred. 

Q.  You  say  that  he  knew  of  it.  You  know  that 
by  virtue  of  your  conversations  with  him,  is  that 
correct  ? 

A.  Yes,  sir,  because  I  made  sketches  and  at  the 
very  first  opportunity  discussed  that  matter  with 
him  as  to  the 

Q.  How  soon  after  your  first  discussion  of  this 
desire  did  Mr.  Biller  participate  with  you  in  making 
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designs  for  a  fixture  preliminary  to  the  design  of 

the  fixture  of  the  two  patents  in  suit? 


The  witness:  The  answer  to  that  would  be  that 
it  would  be  at  the  very  first  good  opportunity.  It 
might  have  been  one  week,  it  might  have  been  two 
weeks  after  I  had  some  preliminary  sketches  that 
I  would  have  been  able  to  talk  to  Mr.  Biller  about  it. 

Q.  (By  Mr.  Foster)  :  Thank  you,  Mr.  Kaeppel. 
In  your  cross  examination  now  you  referred  to  an 
angle  which  I  think  [186]  you  called  the  cut-off 
angle,  as  having  some  effect  upon  the  number  of 
transverse  louvers  in  an  overhead  lighting  fixture 
for  a  fluorescent  tube.  What  is  that  cut-off  angle  ? 

A.  That  cut-off  angle  would  be  the  angle  de- 
scribed between  a  horizontal  plane  and  an  oblique 
plane  running  from  the  bottom  of  one  louver  across 
the  top  of  the  other,  of  the  next  adjacent  louver. 

Q.  If  my  understanding  is  correct,  the  cut-off 
angle,  then,  is  the  angle  between  the  horizontal  plane 
and  the  plane  of  observation  of  an  observer,  along 
which  latter  plane  he  could  look  beneath  the  edge 
of  one  transverse  louver  and  above  the  edge  of  the 
adjacent  louver  and  see  the  fluorescent  tube,  is  that 
correct?  A.     Yes,  sir,  that  is  correct. 

Q.  Does  the  depth  or  height  of  the  transverse 
louver,  as  well  as  this  cut-off  angle,  affect  the  num- 
ber of  transverse  louvers  that  one  could  have  in  a 
given  length  of  light  fixture? 

A.     Yes,  sir,  every  element  is  effected  there. 
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Q.  So  if  we  change  either  the  depth  of  the  trans- 
verse louvers  or  we  change  the  cut-off  angle  that  we 
desire  for  a  given  length  of  light  fixture,  we  will 
change  the  number  of  transverse  baffles,  is  that 
correct?  A.     That  is  correct. 

The  Court:  When  you  change  the  depth  of  a 
louver,  you  [187]  automatically  change  the  cut-off 
angle,  don't  you? 

The  Witness:  Yes,  sir,  every  element  is  subject 
to  alteration  there. 

Q.  (By  Mr.  Foster) :  But  is  there  anything 
critical  or  fixed  in  that  cut-off  angle  that  you  must 
work  to  ?  In  other  words,  must  you  always  have  that 
cut-off  angle  of  a  given  value  in  different  fixtures? 

A.     Not  necessarily  at  all. 

Q.  Do  you  remember  what  the  cut-off  angle  is 
approximately  in  the  Viz- Aid  fixture,  Plaintiff's 
Exhibit  13? 

A.    As  it  now  is  ?  I  believe  it  is  28  degrees. 

Q.  Would  the  utility  of  that  fixture  in  your 
opinion  be  destroyed  if  the  cut-off  angle  were  made 
of  a  different  value,  a  different  number  of  degrees  ? 

A.     No,  sir,  not  in  the  least. 

Q.  Could  a  usable  fixture  be  provided  if  the  cut- 
off angle  were  25  degrees  instead  of  28? 

A.     It  could. 

Q.     Or  35  degrees  instead  of  28? 

A.     It  could. 

Q.  Or  any  number  of  degrees  differing  by  one 
between  25  and  35?  A.     It  could. 

Q.     Is  there  anything  critical  in  the  height  or 
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depth  of  the  transverse  louvers  in  this  Viz-Aid  fix- 
ture, Plaintiff's  [188]  Exhibit  13? 

A.     No,  sir,  there  is  not. 

Q.  Do  you  recall  any  vertical  dimension  of  those 
louvers  ?  A.     No,  sir,  I  do  not. 

Q.  Could  they  be  made  %  of  an  inch  greater  in 
depth  or  height  or  %  of  an  inch  less  and  still  be  a 
usable  fixture?  A.     They  could,  yes. 

Q.  They  could  be  made  to  vary  as  much  as  ?n 
inch  in  their  vertical  dimension  from  their  present 
vertical  dimension,  or  any  dimension  in  between 
those  two  limits  that  I  have  arbitrarily  picked  out, 
varying,  say,  an  eighth  of  an  inch  from  each  other? 

A.     That  they  could. 

Q.  So  if  we  allowed  ourselves,  as  you  say  we 
might  and  still  have  a  usable  fixture,  we  could  have 
eight  different  variations  of  height  in  the  transverse 
louvers  differing  from  each  other  an  eighth  of  an 
inch  and  still  have  a  usable  fixture,  is  that  correct? 

A.     That  is  true. 

Q.  And  we  would  still  have  a  usable  fixture  if 
we  varied  the  cut-off  angle  in  increments  of  one  de- 
gree 10  times,  10  different  values  between  25  and  35 
degrees,  and  still  have  a  usable  fixture?  [189] 

A.     That  is  true. 

Q.  And  both  those  variants  would  affect  the  num- 
ber of  transverse  louvers  we  would  have  in  a  given 
length  of  fixture  ?  A.     Both  of  them  would. 

Q.  Is  there  anything  critical  in  the  number  of 
transverse  louvers,  numbering  13,  that  are  employed 
in  the  plaintiff's  fixture  Plaintiff's  Exhibit  13? 
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A.     No,  sir,  there  is  not. 

Q.  Would  a  usable  fixture  in  your  opinion  have 
been  provided  by  one  having  eight  or  nine  trans- 
verse louvers?  A.    Yes,  sir. 

Q.     Or  16  or  18  or  20  transverse  louvers'? 

A.      Yes,  sir,  it  would  have. 

Q.  Or  any  number  in  between  those  limits  I  have 
arbitrarily  chosen,  is  that  true? 

A.     Any  number,  yes,  sir. 

Q.  Aside  from  the  fact  that  the  overall  length 
of  a  fixture  such  as  Plaintiff's  Exhibit  13  must  be 
sufficient  to  accommodate  a  48-inch  tube  within  it, 
is  there  any  limit  to  the  length,  overall  length  of 
the  fixture  ? 

A.  No,  sir,  there  would  be  no  maximum  limit. 
There  would  be  only  a  minimum. 

Q.  The  fixture  could  be  made  longer  than  it  is 
by  as  much  as  an  inch  or  two  inches  or  three  inches 
and  still  have  a  [190]  usable  fixture,  one  of  utility? 

A.     Yes,  sir,  even  more  than  that. 

Q.  And  it  could  be  varied  in  increments  of  1/16 
or  Vs  °f  an  inch  or  3/16  up  to  several  inches  longer 
than  it  is  now  and  still  have  a  usable  fixture? 

A.     Yes,  sir. 

Q.  So  if  we  varied  it  over  a  two-inch  limit,  its 
length  of  increments  of  a  sixteenth  of  an  inch,  we 
would  have  32  possible  variants  or  overall  lengths 
of  fixture  that  we  could  employ  and  have  a  usable 
fixture  of  the  type  of  Plaintiff's  Exhibit  13? 

A.     That  is  true. 
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Recross  Examination 
By  Mr.  Miketta: 

Q.  Mr.  Kaeppel,  did  I  hear  you  correctly  in  stat- 
ing that  there  is  no  limit  to  the  maximum  length 
that  the  fixture  can  have,  assuming  that  it  originally 
was  supposed  to  receive  a  48-inch  tube? 

A.  Well,  that  would  be  true  aesthetically.  Eco- 
nomicalty,  perhaps  not.  There  is  a  limit  to  the  length 
of  a  piece  of  steel,  and  that  would  be  the  limitation 
on  the  length  of  a  fixture. 

Q.  I  think  you  said  you  could  easily  make  [191] 
this  four  or  six  inches  longer.  Could  you  make  it  two 
feet  longer  ? 

A.     If  it  were  desired,  yes,  sir,  it  could. 

Q.  And  all  you  are  interested  in,  of  course,  in 
view  of  the  experience  that  you  have  had  in  tool 
making,  is  the  aesthetic  appeal,  is  that  right? 

A.     In  a  fixture  of  this  type,  yes,  sir.  [192] 

Q.  And  if  you  were  to  put,  let  us  say,  a  48-inch 
tube  in  a  fixture  that  is  6  feet  long,  and  you  put 
those  fixtures  in  an  adjacent  aligned  relationship, 
then  you  think  you  will  have  uniform  lighting;  is 
that  correct? 

A.     Not  necessarily,  no,  sir. 

Q.  In  other  words,  there  is  a  limit  to  the  length 
of  the  fixture,  if  you  want  efficient  lighting? 

A.  If  you  want  uniform  lighting,  then  the  state- 
ment is  true,  yes,  sir. 

Q.  Now,  you  spoke  of  the  various  spacings  be- 
tween transverse  baffles  and  various  cut-off  angles, 
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and  the  effect  of  changing  the  height  of  the  trans- 
verse baffle,  its  effect  on  the  cut-off  angle,  and  so 
forth.   All  those  variables  were  known  before  1942, 
weren't  they?  A.     Oh,  yes,  no  doubt. 

Mr.  Miketta:     That  is  right.  Thank  you. 

The  Court:  In  the  lighting  industry  have  these 
units  of  lighting  fixtures  that  take  a  4-foot  tube  been 
fairly  well  standardized?  For  instance,  take  a  fac- 
tory or  a  work  room  with  these  lighting  fixtures 
holding  fluorescent  tubes  in  a  series,  and  if  the 
owner  of  the  building  wanted  to  remove  one  and 
put  in  another  one,  has  the  size  been  fairly  well 
standardized  in  the  lighting  industry,  or  what  is 
the  variation  you  find  in  the  lighting  industry,  if 
you  know,  on  [193]  fixtures  which  hold  a  4-foot 
tube? 

The  Witness:  If  I  understand  your  Honor  cor- 
rectly, the  answer  would  be  that  each  individual 
manufacturer  establishes  his  own  standard  in  that 
respect,  and  that  standard  varies  also  as  to  whether 
the  fixture  is  ornamental  or  whether  it  is  purely  a 
functional  fixture  for  factory  or  industrial  light- 
ing. If  I  may  elaborate  on  that,  we  have  industrial 
lighting  which  runs  52%  inches  long  for  a  48-inch 
lamp.  That  is  the  standard  that  we  established,  but 
that  was  for  industrial  purposes  only. 

The  Court :  Does  that  correspond  with  a  similar 
length  on  the  part  of  other  manufacturers  for  indus- 
trial purposes  ? 

The  Witness:  To  the  best  of  my  knowledge,  it 
does  not. 
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The  Court:     All  right.  [194] 

*     *     * 

PROFESSOR  ROBERT  L.  DAUGHERTY 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:  Take  the  stand.  What  is  your  name, 
please  % 

Direct  Examination 
The  Witness :     Robert  L.  Daugherty. 
By  Mr.  Foster: 

Q.  Would  you  state  your  residence,  and  your 
age,  please,  Professor? 

A.  I  live  in  Pasadena,  California,  and  I  am 
sixty-four  years  of  age. 

Q.  You  are  a  professor  at  the  California  Insti- 
tute of  Technology  in  Pasadena ;  is  that  correct  % 

A.     I  am. 

Mr.  Foster:  Your  Honor,  I  have  had  the  j^riv- 
ilege  of  examining  Professor  Daugherty  as  an  ex- 
pert, and  I  think  it  would  save  some  time  and  also 
avoid  any  impairment  of  his  sense  of  modesty  if  I 
read  from  another  record  what  I  know  to  be  his 
qualifications.   May  I  do  that? 

Mr.  Miketta:    We  will  accept  that. 

The  Court:     That  is  satisfactory. 

Q.  (By  Mr.  Foster)  :  I  understand,  Professor, 
that  you  have  graduated  in  Mechanical  Engineer- 
ing from   Stanford  University  in   1909;   that   you 
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were  an  instructor  in  Mechanical  Engineering 
Laboratory  at  Stanford  in  1909  and  '10 ;  that  [195] 
yon  were  Assistant  Professor  of  Hydraulics  at  Cor- 
nell University  from  1910  to  1916;  Professor  of 
Hydraulic  Engineering,  Rensselaer  Polytechnic  In- 
stitute from  1916  to  1919 — that  is  spelled  R-e-n-s- 
s-e-1-a-e-r,  and  I  understand  that  even  some  grad- 
uates from  that  university  camiot  spell  it ;  that  you 
were  Professor  of  Mechanical  and  Hydraulic  En- 
gineering and  head  of  the  Mechanical  Engineering 
Department  of  the  California  Institute  of  Tech- 
nology since  1919 ; 

That  you  are  a  Fellow  and  past  Vice-president 
of  the  American  Society  of  Mechanical  Engineers; 
Regional  Advisor  of  the  Engineering,  Science  and 
Management  War  Training,  U.  S.  Office  of  Educa- 
tion for  Southern  California,  Arizona,  and  New 
Mexico,  and  Western  Texas  from  1940  to  1945 ; 

That  you  are  the  author  of  numerous  books,  in- 
cluding Hydraulic  Turbines,  published  three  times; 
Centrifugal  Pumps ;  and  Hydraulics,  published  four 
times,  and  that  your  books  are  used  as  texts  in  most 
engineering  colleges,  including  Cal.  Tech.; 

That  you  are  author  of  a  section  on  "Pumps, 
Compressors,  and  Hydraulic  Turbines "  in  "  General 
Engineering  Handbook,"  published  in  1932  and 
1940;  that  you  are  author  of  the  textbook  for  the 
International  Correspondence  Schools  on  "Water 
Turbines;"  and  author  of  numerous  technical 
papers ; 

That  you  were  retained  in  a  consulting  capacity 
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with  the  Metropolitan  Water  District  on  Pumps 
for  the  Colorado  [196]  River  Aqueduct  in  1933  to 
1936 ;  that  you  have  been  consultant  with  the  United 
States  Bureau  of  Reclamation  on  pumps  for  the 
Grand  Coulee  project  on  the  Columbia  River  from 
1938-40  and  1946-47 ;  and  consultant  for  the  Denver 
&  Rio  Grande  Railroad  on  ventilation  of  the  Moffat 
Tunnel,  which  is  the  longest  tunnel  in  the  world 
using  steam  locomotives;  that  you  are  consultant 
for  the  Union  Oil  Company,  Riverside  Cement  Com- 
pany, Goulds  Pumps  of  Seneca  Falls,  New  York; 
General  Petroleum  Corporation,  and  many  others, 
and  chairman  of  the  Advisory  Committee  to  the 
Board  of  Directors  of  the  Air  Pollution  Control 
District  here.  Is  that  all  true,  and  are  you  that  Pro- 
fessor Daugherty? 

A.    Yes,  sir.  That  is  the  record.  [197] 

The  Court:  Did  you  ever  write  a  book  on  the 
laws  of  chance? 

The  Witness:     No,  I  didn't  write  such  a  book. 

Q.  (By  Mr.  Foster)  :  But  did  you  make  any 
calculations  in  response  to  a  request  from  me,  Pro- 
fessor, on  the  laws  of  chance  as  applied  to  a  deter- 
mination mathematically  on  whether  if  we  had  five, 
six,  seven,  eight,  or  nine  dimensions  or  numerical 
values,  and  with  respect  to  each  one  we  had  only 
two  possibilities,  one,  a  possibility  of  making  that 
dimension  a  given  value,  and,  two,  a  possibility  of 
making  it  just  one  other  value,  and  determine  what 
the  mathematical  possibility  of  our  having  eight 
dimensions  identical  would  be,  that  is,  if  we  had 
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eight  dimensions  of  two  different  designers  of  a 
lighting  fixture,  for  example,  which  were  identical, 
and  we  had  only  two  possibilities  for  each  dimen- 
sion, what  is  the  probability  of  that  being  coinci- 
dental? 

A.     Yes,  I  have  made  such  a  calculation. 

Q.     Would  you  explain  what  the  calculation  or 

the  formula  for  it  involves,  and  in  that  regard  if 

you  would  like  to   approach   the   blackboard   and 

show  us  what  is  to  be  done,  will  you  please  [198] 

do  so? 

*     *     * 

The  Witness:  The  mathematical  calculation  of 
probability  and  chance  is  very  simple,  and  one  about 
which  there  is  no  question,  but  I  think  it  might  be 
helpful  if  I  would  illustrate  it  by  a  very  simple 
example. 

Suppose  that  in  a  bag,  we  will  say,  there  was  one 
white  ball  and  one  black  ball,  and  that  a  person 
were  just  to  reach  in  the  bag  and  to  pick  out  any 
ball.  The  chances  that  it  would  be  the  white  one 
would  be  one  out  of  two.  If  in  another  bag  there 
were  three  white  balls  and  seven  black  balls,  and 
again  at  random  one  were  to  pick  out  a  ball,  the 
chances  that  it  would  be  a  white  ball  would  be  three 
out  of  ten.  If  in  a  third  bag  there  were  two  white 
balls  and  twelve  black  ones,  the  chances  you  would 
pick  out  at  random  a  white  ball  would  be  two  out  of 
fourteen. 

Now,  if  at  random  one  were  to  reach  his  hand 
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in  each  one  of  these  bags  and  pick  out  a  ball,  the 
chances  of  all  of  them  being  a  white  ball  would  be 
obtained  by  multiplying  these  numbers  together, 
and  the  answTer  is  six  divided  by  280.  That  is,  the 
chances  of  picking  out  three  white  balls  at  random 
out  of  the  three  bags  would  be  six  out  of  280.  And 
that  is  the  only  principle  that  is  involved  in  all  of 
these  other  subsequent  calculations. 

Mr.  Foster:     Thank  you,  sir. 

Q.  (By  Mr.  Foster)  :  Now,  I  have  here,  Pro- 
fessor Daugherty,  and  it  is  before  the  court,  the 
two-and-one-half  page  report  on  your  stationery 
which  you  gave  me  day  before  yesterday,  that  is 
marked  tab  J  of  Plaintiff's  Exhibit  11.  I  show  you 
a  copy  of  it,  and  is  that  two-and-one-half-page  re- 
port one  prepared  by  you. 

A.     Yes,  that  was  prepared  by  me. 

Q.    Are  the  mathematics  in  that  report  correct? 

A.     They  are. 

Q.  What  figure  did  you  get,  assuming  that  we 
had  eight  identical  dimensions  in  two  different  de- 
vices and  assuming  with  those  eight  dimensions  that 
each  of  them  had  only  two  possible  values,  one,  the 
value  that  the  dimension  actually  was  given  in  the 
device,  and,  two,  just  one  other  possible  value,  what 
was  the  probability  of  two  devices  having  the  eight 
dimensions  identical  being  coincidental?  [200] 

A.  That  would  be  your  first  number  on  the  board, 
one-half  multiplied  by  itself  eight  times,  and  the  an- 
swer would  then  be  256 ;  that  is,  there  is  one  chance 
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in  256  that  all  eight  dimensions  would  be  identical 

if  there  were  only  two  choices  for  each  one. 

Q.  Now,  in  this  report,  Professor,  assuming  that 
the  smallest — or,  suppose  that  one  of  those  numbers, 
one  of  those  eight  could  be  any  one  of  fifteen  pos- 
sible variations,  and  suppose  we  had  nine  dimensions 
that  are  identical,  and  each  of  the  eight  other  dimen- 
sions could  be  only  one  of  two  possible  dimensions, 
again.  What  would  be  the  probability  of  the  nine 
dimensions  being  identical  in  two  devices,  being 
coincidental  or  accidental? 

A.  Well,  in  those  calculations  the  first  fraction 
would  be  one  over  15.  The  other  would  be  one  over 
2,  and  that  multiplied  by  this  eight  times,  and  that 
would  be  one  chance  in  3,840. 

The  Court:  How  do  you  arrive  at  the  15  to  start 
with? 

The  Witness :  Well,  that  was  just  a  mere  assump- 
tion that  in  one  case  in  this  case  the  number  of 
louvers,  which  happens  to  be  13,  might  be  either  a 
greater  or  a  smaller  number  than  that.  And,  of 
course,  as  soon  as  I  get  beyond  this  one  to  two,  I 
have  to  make  some  kind  of  an  assumption.  One  is, 
which  I  made  here,  that  there  could  be  at  least  three 
and  at  most  seventeen,  and,  to  have  the  chance  [201] 
that  it  would  be  thirteen  louvers  instead  of  anything 
between  three  and  seventeen  would  be  just  one 
chance  in  fifteen.  For  all  of  the  rest  of  them  I  still 
stuck  to  the  first  assumption,  that  it  was  either  the 
one  dimension  or  some  other  dimension. 
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Mr.  Foster:  Does  that  answer  your  Honor's 
question  ? 

The  Court:  Well,  it  answers  it,  although  I  still 
don't  know  exactly  how  the  figure  15  comes  into  it. 
That  is  figured  out  by  some  other  formula*? 

The  Witness:  No.  You  see,  if  there  could  be 
three  louvers,  or  four,  five,  six,  seven  or  eight,  on  up 
to  seventeen 

The  Court:     There  would  be  fifteen  possibilities. 

The  Witness :     fifteen  possibilities,  and  there 

would  be  only  one  out  of  fifteen  that  it  would  be 
thirteen.    That  is  how  it  was  arrived  at. 

Q.  (By  Mr.  Foster) :  So  that,  as  I  understand 
you,  Professor,  if  we  have  eight  dimensions  which 
are  identical,  and  we  assume  that  those  dimensions, 
each  of  them,  has  only  one  possibility  that  it  can  be 
the  value  it  is  or  only  one  other  value,  then  our 
formula  for  determining  what  is  the  probability  of 
the  two  devices  having  the  eight  dimensions  iden- 
tical is  one-half  times  itself  eight  times? 

A.     That  is  correct,  [202] 

Q.  And  if  any  one  of  those  dimensions  could 
have  been  not  one  out  of  two  possibilities,  but  one 
out  of  eight  possibilities,  we  would  then  substitute 
for  one  of  the  one-halfs  in  the  formula,  one  over 
eight0?  A.     That's  right. 

Q.  And  multiply  it  by  one-half  the  remainder  of 
the  times  or  seven  times  to  get  that  probability0? 

A.     That  is  correct. 

Q.  And  if  another  of  the  dimensions  could  have 
been  any  one  of  15  possibilities  instead  of  two  pos- 
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sibilities,  we  would  substitute  in  the  formula  for 

one  over  two  on  one  occurrence  one  over  15  ? 

A.     That  is  correct. 

Q.  And  that  would  give  us  the  mathematical 
chance  of  the  identity  of  the  two  devices  being  acci- 
dental or  coincidental,  is  that  correct? 

A.     That  is  correct. 

Q.  Then  I  notice  that  in  your  report  on  page  2 
you  have  assumed  at  the  bottom  of  page  2  possible 
variations,  and  you  got  seven  possible  values  that 
could  have  been  chosen  for  one  of  these  items  and 
then  determine  the  probability  from  that,  and  I 
notice  on  page  3  you  have  extended  the  same  line  of 
reasoning  to  the  remaining  five  dimensions  and 
there  you  have  made  the  assumption  that  there  are 
seven  possible  values  that  could  have  been  selected 
for  seven  of  the  dimensions,  15  [203]  possible  values 
that  could  have  been  chosen  for  one  and  only  two 
possible  values  that  could  have  been  chosen  for  an- 
other, the  last  one?  A.     That's  right. 

Q.  And  determined  that  the  chance  of  the  nine 
dimensions  or  measurements  being  identical  in  two 
devices,  being  coincidental  or  accidental,  is  one  out 
of  24,706,290,  is  that  mathematically  correct? 

A.     That  is  the  correct  figure. 

Q.  I  call  your  attention  to  the  fact,  Professor, 
that  listed  in  this  Plaintiff's  Exhibit  11  in  the  next 
lettered  tab  K  there  is  a  title  which  I  wish  to  call 
to  your  attention,  ''Some  Identities  of  Patented  and 
Accused  Designs,"  and  that  lists  24  items.  Have  you 
calculated  what  the  chance  is  of  two  devices  being 
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identical  in  24  dimensions  or  respects,  assuming  that 
as  regards  to  each  there  are  only  two  possibilities  of 
the  dimension  having  a  value,  that  is,  one  the  value 
it  has,  and,  two,  some  other  value,  but  only  two 
possibilities  1 

A.     That  is  correct,  I  have  made  such  calculation. 

Q.  What  does  that  calculation  show  as  the  prob- 
ability, or  I  should  say  improbability — what  is  the 
chance  of  two  features  being  identical  in  24  respects 
under  that  assumption? 

A.  For  24  different  respects  where  there  are 
only  two  [204]  possibilities  for  each  one  of  the  24, 
the  chance  is  one  in  16,777,216  that  they  will  be  iden- 
tical in  all  24  respects. 

Q.  One  other  question,  Professor.  I  direct  your 
attention  to  a  light  fixture  here,  which  is  Plaintiff's 
Exhibit  No.  15,  and  wish  you  to  observe  only  its 
general  shape,  the  kind  of  device  it  is,  it  is  for  light- 
ing with  fluorescent  tubes,  as  you  can  obviously  see. 
If  I  told  you  that  as  regards  the  dimensions  and 
angles  of  the  edges  of  the  end  of  that  fixture  and  its 
overall  length  and  height  and  location  of  a  decora- 
tive piece  on  its  sides  there  were  eight  or  nine  re- 
spects in  which  that  fixture  was  identical  with  a  fix- 
ture for  the  same  purpose,  but  manufactured  by  a 
different  company,  would  it  be  your  opinion,  based 
upon  your  years  of  experience  in  design  work  both 
in  teaching  and  making  designs  that  such  identities 
were  accidental  or  coincidental? 

A.  I  don't  see  how  they  could  possibly  be  acci- 
dental. 
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Mr.  Foster:  The  report  of  Professor  Daugh- 
erty which  he  has  identified  and  which  is  tabbed,  the 
two  and  a  half,  three  pages  of  it,  tabbed  I  of  Plain- 
tiff's Exhibit  11,  is  offered  in  evidence  at  this  time. 

The  Witness:     Isn't  it  G? 

Mr.  Foster:     It  is  tab  J. 

The  Court :     It  may  be  received  in  evidence.  [205] 

*  *     * 

Mr.  Foster:  I  would  like  to  also  offer  as  Plain- 
tiff's Exhibit  next  in  order,  your  Honor,  the  en- 
larged chart,  which  is  merely  an  enlargement  of  the 
print  which  is  found  in  Plaintiff's  Exhibit  11  as 
tab  I. 

In  case  there  is  an  appeal  here,  reference  could 
be  made  to  it  before  the  Appellate  Court. 

The  Court:     11-1  is  already  in  evidence. 

Mr.  Foster:  I  would  like  to  offer  the  enlarge- 
ment for  reference  purposes. 

The  Court :     All  right. 

The  Clerk:     Plaintiff's  Exhibit  No.  16. 

*  *     * 

Q.  With  further  reference  to  the  fixture,  Pro- 
fessor, to  which  I  directed  your  attention,  Plaintiff 's 
Exhibit  15,  I  show  you  Plaintiff's  Exhibit  16,  which 
is  an  outline  in  solid  lines  of  the  end  plate  of  the 
fixture  design,  and  in  dotted  lines  the  outline  of  the 
end  plate  of  a  similar  fixture  manufactured  by  a 
different  company,  and  state  to  you  that  in  both  of 
these  fixtures  the  number  of  transverse  louvers  is 
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13,  and  in  both  of  them  the  overall  length  is  48-7/16 
inches,  and  call  your  attention  to  the  fact  that  these 
outlines,  the  [206]  solid  line  outline  and  the  dotted 
or  broken  line  outline  not  only  are  almost  identical, 
but  that  the  angle  relationships  and  dimensions  in- 
dicated in  1,  2,  3,  4,  5  places  are  identical,  and  that 
not  indicated  by  any  arrow,  but  nevertheless  a  fact, 
is  the  vertical  sidewalls  upon  the  upwardly  project- 
ing portion  of  the  top  in  each  device,  and  ask  you 
based  upon  your  years  of  experience  in  teaching  de- 
sign and  designing  devices  whether  it  is  your  opin- 
ion that  such  identities  of  angles  and  dimensions 
and  number  of  louvers  and  lengths  is  likely  to  be 
coincidental  or  accidental? 

A.     No,  I  don't  think  it  is  probable. 

Mr.  Foster :     That  is  all. 

Cross-Examination 
By  Mr.  Miketta : 

Q.  Professor  Daugherty,  I  feel  very  much  at  a 
loss  cross  examining  on  a  subject  such  as  this  form 
of  mathematics,  but  may  I  approach  it  from  this 
standpoint?  Have  you  made  a  study  of  lighting  fix- 
tures, Professor  ?  A.I  have  not. 

Q.  In  other  words,  you  are  approaching  this 
from  a  purely  mathematical  standpoint? 

A.     Absolutely. 

Q.  And  your  opinion  is  based  upon  the  assump- 
tion that  certain  facts  and  figures  which  have  been 
presented  to  you  are  correct  ?  [207] 
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A.     That  is  true. 

Q.  We  will  get  along  very  much  better  because 
now  we  can  talk  the  same  language. 

There  may  have  been  in  the  past,  and  I  say 
"may"  and  if  you  were  to  assume  that  in  the  past 
there  have  been  lighting  fixtures  of  similar  contour 
and  of  similar  sizes,  then  your  mathematics  are  just 
as  correct  as  if  there  had  never  appeared  previously 
fixtures  of  the  same  size  and  of  the  same  contour, 
isn't  that  correct? 

A.  I  believe  that  is  true,  if  I  understand  your 
question. 

Q.  In  other  words,  your  mathematical  computa- 
tions do  not  take  into  consideration  the  possibility, 
let  us  say,  that  in  the  past,  say  back  in  1942,  fixtures 
were  in  existence  that  had  the  same  contours  or 
cross-sections  and  substantially  the  same  angles  as 
indicated  on  Exhibit  16. 

A.  No,  I  have  made  no  study  of  the  prior  art, 
not  even  of  the  patents  in  this  particular  case.  I 
have  just  simply  calculated  by  laws  of  probability 
and  chance  what  these  possibilities  are  that  have 
been  submitted  to  me. 

Q.  I  think  you  have  been  very  wise  to  keep  away 
from  the  patents  or  I  would  have  cross  examined 
you  on  that,  because  those  I  know. 

Isn't  it  true  in  this  example  that  you  have  given 
about  the  white  marbles  and  the  black  marbles  that 
there  is  a  defect  [208]  in  that  method  inherently, 
because  suppose  the  black  marbles  are  lots  heavier 
than  the  white  marbles. 
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A.  Well,  that  wasn't  part  of  the  assumption 
at  all. 

Q.     But  assuming  that  they  were. 

A.  If  that  were  the  case  one  might  tell  by  feeling 
that  there  was  a  difference.  If  a  man  were  blind- 
folded, for  example,  and  he  picked  up  one,  he 
couldn't  tell  in  any  way.  This  is  just  a  mere  chance. 

Q.  I  am  saying  if  the  black  ones  were  square  or 
heavier  than  the  white  ones. 

A.  That  takes  out  all  elements  of  chance  if  some 
were  square  and  some  were  round. 

Q.  That  takes  out  the  element  of  chance  and, 
therefore,  if  some  of  those  possibilities,  let's  call 
them,  instead  of  marbles,  are  not  only  of  unequal 
value  but  by  reason  of  their  utilitarian  function  they 
are  very  important,  then  of  course  the  mathematical 
equation  which  you  have  used,  the  mathematical 
method  which  you  have  used,  is  not  applicable,  is 
that  correct*? 

A.  That  may  be  true.  That,  of  course,  however, 
is  not  my  problem  in  this  case. 

Q.  No.  All  I  know  about  this  subject,  Professor, 
I  have  learned  by  reading  your  report,  the  Encyclo- 
pedia Britannica,  and  one  work  on  the  law  of  chance 
and  probabilities.  But  this  heavy  marble  business  is 
one  that  stuck  in  my  mind,  [209]  because  even  I  can 
understand  that. 

You  were  supplied  with  all  this  information,  were 
you  not?  A.     Correct. 

Q.  Did  you  make  any  of  these  measurements 
vourself  %  A.     I  did  not. 
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Q.  You  are  not  responsible  if,  for  example,  Ex- 
hibit 16  is  slightly  in  error?  A.     No. 

Q.  Very  well.  You  do  state  on  page  2  of  your  re- 
port, "The  bottom  of  the  two  fixtures  is  a  V-shape 
with  an  angle  from  the  horizontal  of  7%  degrees.' ' 

Did  you  actually  measure  the  angle? 

A.  No.  I  was  supplied  with  that  information.  I 
could  see  that  it  was  V-shaped. 

Q.     But  that  angle  you  did  not  measure  yourself  ? 

A.  No,  I  didn't.  I  didn't  measure  anything.  I 
just  simply  observed  the  drawing,  such  as  the  one 
that  is  in  evidence  down  here  as  Exhibit  16.  That  is 
what  was  shown  to  me. 

Q.  Professor,  you  have  probably  seen  during 
your  stay  in  the  court  room  the  two  end  portions 
of  the  plaintiff's  device  and  of  the  defendant's  de- 
vice, and  I  am  referring  to  Exhibits  13  and  15 ;  can 
you  observe  a  difference  in  the  formation  of  the  de- 
sign appearing  on  those  two  end  portions?   [210] 

*     *     * 

The  Witness:  Yes,  I  observe  a  difference  in  the 
appearance  of  the  ornamental  features,  if  that  is 
what  you  have  in  mind. 

Mr.  Miketta:     Yes,  Professor. 

Q.  Can  you  express  mathematically  the  number 
of  variations  which  could  exist  between  the  design 
appearing  on  Exhibit  13  and  the  design  which  ap- 
pears on  Exhibit  15? 

A.  As  far  as  that  appearance  is  concerned,  do 
you  mean  ? 
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Q.  Yes,  how  many  variations  could  exist  between 
what  is  shown  on  Exhibit  13  and  what  appears  here  ? 

Mr.  Foster:  That  is  objected  to  as  being  ambig- 
uous. I  don't  understand  it  at  all.  But  if  the  witness 
does,  he  can  answer  it. 

The  Witness:  I  think  there  can  be  an  indefinite 
number  of  variations  in  those  little  details  of  the 
ornamentation. 

Q.  (By  Mr.  Miketta)  :  Not  only  indefinite,  but 
almost  infinite? 

A.  Yes.  Of  course,  my  calculations  were  on  more 
or  less  definite  physical  measurements  that  were 
given  to  me. 

Q.  And  if  the  number  of  variations  is  infinite, 
then  of  course  the  chance  of  duplicating  them  is  also 
infinite  isn't  that  right? 

A.     One  in  infinity. 

Mr.  Miketta:     Thank  you  very  much.  [212] 

*     *     * 

LOUIS  J.  EOZIEE 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Foster : 

Q.  State  your  full  name,  please. 

A.  Louis  J.  Rozier. 

Q.  Your  residence,  please? 

A.  Kirkwood,  Missouri. 
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Q.  Are  you  an  employee  of  the  plaintiff,  the 
Day-Brite  Lighting,  Inc.?  A.     I  am. 

Q.  How  long  have  you  been  employed  by  the 
plaintiff?  A.     Since  August  of  1937. 

Q.     In  what  capacity  are  you  employed? 

A.     Advertising  and  sales  promotion  manager. 

Q.  Do  you  have  anything  to  do  with  the  contact 
work  with  advertising  agencies  which  prepare  the 
copy  for  advertisements  of  the  plaintiff's  products? 

A.     It  is  my  responsibility. 

Q.  Do  you  have  anything  to  do  with  the  litera- 
ture, price  lists,  bulletins,  printed  for  Day-Brite 
with  respect  to  [214]  the  lighting  fixtures  it  makes 
and  sells? 

A.     I  create  them  and  supervise  their  production. 

Q.  Do  you  have  anything  to  do  with  the  art  work 
that  is  used  in  the  literature  and  advertisements  of 
lighting  fixtures  of  the  plaintiff? 

A.     I  supervise  its  production. 

Q.  What  is  the  size  of  the  department  you  super- 
vise? 

A.  It  includes  an  assistant,  a  secretary,  two 
artists  and  two  clerks  and  myself. 

Q.  With  regard  to  the  creative  work  of  advertis- 
ing and  exploitation,  and  the  creation  and  mainte- 
nance of  a  market  for  the  Viz-Aid  patented  design 
fixture  by  Day-Brite,  the  plaintiff,  have  you  had 
anything  to  do  with  that? 
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The  witness:  Yes,  sir,  everything  that  had  to  do 
with  the  advertising  and  promotional  end  of  it. 

Q.  (By  Mr.  Foster) :  Are  the  records  which 
show  the  expenditures  made  in  the  advertising  of 
the  Viz- Aid  fixture,  Plaintiff's  Exhibit  13,  in  your 
custody  in  your  department? 

A.  The  figures  on  the  advertising  have  passed 
through  my  department,  yes. 

Q.  And  have  you  prepai'ed,  in  response  to  my 
request,  any  summary  of  the  literature  costs  and 
advertising  of  plaintiff's  [215]  fixture  marked 
Plaintiff's  Exhibit  13?  A.     I  have. 

Q.  I  show  you  a  volume  marked  Plaintiff's  Ex- 
hibit 6  for  identification  and  ask  you  if  that  is  what 
you  had  reference  to  in  your  last  answer? 

A.  Yes,  this  is  the  book  that  I  prepared  or  super- 
vised the  preparation  of. 

Q.  The  one  that  I  have  handed  you  is  the  court's 
copy.  I  will  return  it  to  the  clerk  and  ask  you  to 
direct  your  attention  to  my  copy  of  that  book.  I 
notice  that  there  are  tabbed  in  it  a  number  of  sep- 
arate sheets.  Will  you  direct  your  attention  to  tab 
A  and  explain  what  is  there  shown  ? 

A.  Tab  A  contains  a  summary  of  Viz- Aid  adver- 
tising costs  itemized  by  agency  expenses  through 
1945,  '46,  '47,  '48  and  part  of  '49,  plus  the  literature 
printing  costs  for  the  Viz- Aid  advertising  material, 
totaling  in  excess  of  $88,000. 

Q.  And  tab  B  of  Plaintiff's  Exhibit  6,  what  is 
there  shown? 


146  Day -Brit  e  Lighting,  Inc.,  etc. 

(Testimony  of  Louis  J.  Rozier.) 

The  Court:  Counsel,  you  are  talking  about  Viz- 
Aid.  Is  there  any  stipulation  that  this  light  fixture, 
Plaintiff's  Exhibit  13,  is  the  Viz- Aid  light? 

Mr.  Foster:  There  is  no  stipulation  on  that  as 
yet. 

Do  you  so  stipulate,  that  Viz-Aid  is  the  Plaintiff's 
Exhibit  13,  Mr.  Miketta.  I  have  here  all  the  [216] 
bulletins. 

Mr.  Miketta:  It  is  my  understanding,  your 
Honor,  that  the  plaintiff  corporation  has  called  this 
fixture  of  theirs,  Exhibit  13,  by  the  trade  name  Viz- 
Aid,  and  I  think  I  will  accept  the  witness '  statement 
to  that  effect. 

Q.     (By  Mr.  Foster)  :     That  is  true,  isn't  it? 

A.     That  is  true.  It  is  a  registered  trademark. 

Q.  For  the  lighting  fixture  Plaintiff's  Exhibit 
13  which  you  have  seen  here  in  court,  is  that  cor- 
rect? A.     That  is  correct.  [217] 

*     *     * 

Directing  your  attention  to  tab  B  entitled  "  Viz- 
Aid  Literature  Costs,"  in  Plaintiff's  Exhibit  6,  what 
is  there  shown  ? 

A.  That  is  a  breakdown  of  the  cost  of  the  in- 
dividual bulletins  that  have  been  published  promot- 
ing the  sales  of  the  Viz-Aid. 

Q.  Those  individual  bulletins  are  then  bound  in 
this  Plaintiff's  Exhibit  6  and  tabbed  as  I,  J,  K,  L, 
M  and  N,  is  that  correct  ?  A.     That  is  correct. 

Q.  And  each  of  these  bulletins  that  I  have  last  re- 
ferred to  depicts  and  advertises  only  the  Viz-Aid 
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and  Topnotch — principally  Viz-Aid  lighting  fixture 

like  Plaintiff's  Exhibit  13? 

A.     Principally,  yes. 

Q.  Each  of  these  bulletins  that  I  have  referred 
to  has  also,  appearing  on  the  lower  left-hand  corner 
of  its  back  cover,  the  approximate  date  of  printing 
and  distribution,  and  the  number  of  copies  of  each 
bulletin  which  were  made? 

A.  In  some  place  in  the  bulletin,  not  always  the 
same  positions.  [220] 

Q.  Some  places  it  occurs  inside  the  front  cover  at 
the  lower  left? 

A.     That  is  correct. 

Q.  In  one  place  or  another  it  shows  that  50,000, 
or  whatever  the  number  was,  was  distributed? 

A.     That  is  correct. 

Q.  And  the  cost  of  these  bulletins  is  what  you 
have  set  forth  on  sheet  B  of  Plaintiff's  Exhibit  6;  is 
that  correct? 

A.     That  is  correct. 

Q.     And    all    of     those  literature     costs     total 
$9,600.71,  as  shown  on  sheet  A  of  Exhibit  6  ? 

A.     That  is  correct. 

Q.  Turning  now  to  sheets  which  are  marked  O, 
AA,  AB,  and  through  AS,  there  is  listed  for  each 
year  the  amounts  paid  for  advertising  space  and 
production  to  the  agencies  named  upon  that  sheet, 
for  advertising  of  the  Viz-aid  lighting  fixture  by 
the  plaintiff,  like  Plaintiff's  Exhibit  13;  is  that 
correct  ? 

A.     That  is  correct. 
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Q.  And  that  amount  is  summarized  upon  sheet 
A  of  Plaintiff's  Exhibit  6  in  that  total;  is  that  cor- 
rect ?  A.     That  is  correct ;  yes,  sir. 

Q.  And  those  figures  and  compilations  upon  the 
sheets  I  have  referred  to  you  have  checked  from 
the  records  [221]  ordinarily  kept  and  passing 
through  your  hands  and  in  your  custody  at  the 
company;  is  that  correct? 

A.     That  is  correct. 

Q.  Would  you  explain  the  nature  of  the  records 
from  which  these  compilations  were  made  1 

A.  The  court's  copy  contains  typical  purchase 
orders  and  invoices  covering  the  production  of  va- 
rious ads  and  tear  sheets  of  the  ads  in  those  cases 
follow  these  typical  invoices.  The  space  cost  in  the 
publication  can  be  picked  up  from  the  agency  in- 
voices, as  typical  of  what  these  costs  are.  The  space 
costs  are  available.  Anyone  can  find  them  through 
the  Standard  Rate  and  Data  Service,  and,  of  course, 
the  space  costs  are  published  and  are  the  same  to 
everyone.  It  is  billed  to  everyone  through  the  agency. 

Q.  And  those  records  you  have  identified  were 
used,  therefore,  in  checking  the  accuracy  of  this 
figure  of  $88,046.73  on  tab  A  of  Plaintiff's  Exhibit 
6 ?  A.     Correct. 

Q.  And  that  is  the  expenditure  made  by  the 
plaintiff  for  the  years  1945  through  the  first  three 
months  of  1949?  A.     That  is  right. 

Q.  In  advertising  its  Viz-aid  lighting  fixture, 
Plaintiff's  Exhibit  13;  is  that  correct? 
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A.     Correct ;  yes,  sir. 

Q.     Now,  I  wish  to  show  you [222] 

The  Court:  Just  a  moment.  Do  I  understand 
that  was  all  spent  just  in  advertising  this  one  fixture, 
the  48-inch  fixture,  with — what  is  it  % 

The  Witness:    Two  tubes. 

The  Court :   two  tubes  1 

The  Witness:    That  is  correct. 

The  Court:  And  other  amounts  were  spent  by 
your  company  for  advertising  18-inch,  24-inch,  and 
36-inch  fixtures'? 

The  Witness:  Not  as  such.  Other  amounts  were 
spent  by  the  company  for  advertising  other  fixtures 
of  48-inch  and  60-inch  size.  The  18,  24  and  36-inch 
lamps  are  strictly  general.  So  far  as  promotion  and 
advertising,  they  are  cataloged,  but  they  are  not 
picked  for  advertising. 

The  Court:  Then  you  had  a  cost  distribution 
system  so  as  to  apportion  to  the  various  fixtures 
that  you  put  out  the  particular  costs  of  advertising, 
so  that  you  could  allocate  to  this  particular  fixture 
which  is  Plaintiff's  Exhibit  13  in  evidence  the  cost 
to  that  fixture  f 

The  Witness:  It  wasn't  done  actually  on  an  allo- 
cation basis,  but  these  costs  summarized  were  pulled 
from  the  tear  sheets  of  the  advertisements.  You  will 
see  later  in  another  exhibit — you  will  see  in  two 
later  volumes  that  those  ads  were  devoted  ex- 
clusively to  the  Viz-aid  fixture. 
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The  Court :  What  do  you  mean,  the  Viz-aid  [223] 
fixture? 

The  Witness :  That  is  the  two-lamp  48-inch,  until 
the  two  100-watt  fixture  was  announced  of  the  same 
design.  I  believe  some  of  those  ads  will  indicate  in 
them  specifically  the  amount  where  it  was  two  40- 
watts,  or  100  watts,  or  whatever  it  was. 

Q.  (By  Mr.  Foster) :  Is  my  understanding  cor- 
rect, referring  to  this  tab  A  of  Plaintiff's  Exhibit 
6 A.     That  is  B. 

Q.     that  the  agency  costs  that  are  listed  there 

related  to  the  tear  sheets  which  appear  in  the  vol- 
lumes  marked  Plaintiff's  Exhibits  7  and  8,  for  iden- 
tification? A.     That  is  correct. 

Q.  And  the  amounts  expended,  as  shown,  to  the 
agencies  on  that  tab  sheet  A  of  Plaintiff's  Exhibit 
6  were  for  the  advertisements  represented  by  the 
tear  sheets  in  the  two  volumes,  Plaintiff's  Exhibit  7 
and  8,  for  identification? 

A.     That  is  correct. 

Q.  Where  did  these  tear  sheets  in  Plaintiff's 
Exhibits  7  and  8,  for  identification,  come  from? 

A.  They  came  from  my  office  records  or  scrap- 
books  that  we  try  to  keep  of  all  of  the  publications 
in  which  we  advertise.  We  don't  catch  them  all,  but 
we  catch  all  that  come  over  our  desks  where  we  nor- 
mally receive  tear  sheets. 

Q.  I  notice  that  many  of  the  tear  sheets  have  the 
name  of  the  magazine  and  the  month  and  year  of 
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the  publication,  [224]  and  that  those  that  do  not 
have  some  pencil  notation  on  the  margin,  or  ink 
notation.  Who  places  the  notation  in  handwriting 
upon  the  tear  sheets  ? 

A.  Whoever  is  clipping  the  ads  in  the  depart- 
ment. Those  are  not  mine,  particularly.  That  is  the 
clerical  help  that  clips  the  magazines  as  they  come 
through. 

Q.  But  the  longhand  notations  on  the  tear  sheets 
in  these  volumes,  which  are  Exhibits  7  and  8,  for 
identification,  are  put  on  in  your  department  ? 

A.     That  is  correct. 

Q.  And  they  are  made  pursuant  to  your  direc- 
tion, that  they  should  do  so  $ 

A.     That  is  correct. 

Q.  And  the  tear  sheets  are  kept  in  your  depart- 
ment pursuant  to  your  instructions  and  directions? 

A.     That  is  right. 

Q.  And  you  bound  these  tear  sheets,  taking  them 
from  your  office,  into  these  volumes,  Plaintiff's  Ex- 
hibits 7  and  8,  for  identification  % 

A.     That's  right. 

Q.  To  the  best  of  your  knowledge,  except  for  the 
pencil  or  ink  longhand  notations  indicating  the  title 
of  the  magazine  and  the  day  and  month  of  the  pub- 
lication, are  these  tear  sheets  all  in  the  exact  form 
in  which  they  were  published  in  the  magazines  iden- 
tified on  them,  in  the  month  and  year  [225]  indicated 
thereon?  A.     That's  correct. 

Mr.  Foster:  The  two  volumes  identified  by  the 
witness,  marked  Plaintiff's  Exhibits  7  and  8,  for 
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identification,  are  offered  in  evidence  as  Plaintiff's 
Exhibits  of  the  same  number,  your  Honor. 
The  Court :    They  will  be  received  in  evidence. 

*     *     * 

Q.  (By  Mr.  Foster)  :  Now,  I  direct  your  atten- 
tion, Mr.  Rozier,  to  tab  AY  of  Plaintiff's  Exhibit 
6,  for  identification,  and  ask  you  what  is  there  set 
forth. 

A.  That  is  a  summary  of  Viz-aid  sales  from  the 
beginning  in  1945  through  the  first  three  months  of 
1949.  The  national  figures  are  given  in  units  and 
dollar  value  in  the  [226]  first  two  columns,  follow- 
ing the  year  date.  The  California  sales  in  units  and 
dollar  value  are  in  the  next  two  columns,  and  the  per 
cent  of  California  sales  to  national  sales  is  given  in 
the  last  column. 

Q.  And  those  on  the  sheet  AZ,  what  is  there 
shown  % 

A.  That  is  the  California  breakdown  by  months 
of  1945,  which  is  summarized  on  the  previous  sheet. 

The  Court:  I  can  see  that  this  exhibit  has  not 
been  inspected  by  the  Chamber  of  Commerce.  Your 
reference  there  to  Lower  California  would  bring 
you  into  great  disgrace  in  this  community. 

The  Witness :    I  apologize  for  that. 

The  Court:  Lower  California  is  the  peninsula 
that  is  below  the  border.  This  is  Southern  Califor- 
nia. 

Q.  (By  Mr.  Foster):  By  "Lower  California," 
as  you  have  used  it,  is  meant  a  part  of  the  State  of 
California,  the  southern  part  of  it,  isn't  it? 
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A.     That  is  correct. 

Q.  And  by  "Upper  California"  you  meant  the 
part  of  the  State  of  California  which  is  the  northern 
part?  A.     Yes,  sir. 

Q.  Perhaps  the  least  significant  part.  Is  the 
next  sheet,  which  is  tab  BA  of  Plaintiff's  Exhibit  6, 
for  identification,  a  similar  summary  for  the  year 
1946?  A.     That  is  right.  [227] 

Q.     And  the  1947  summary  is  tab  BB? 

A.     Yes. 

Q.     And  the  1948  summary  is  tab  BC? 

A.     That's  right. 

Q.     And  the  first  four  months  of  1949  is  tab  BD? 

A.     Yes. 

Q.     What  is  tab  BE? 

A.  BE  are  the  national  summaries  for  the  year 
1945,  broken  down  into  types  of  Viz-aid  fixtures, 
that  is,  the  40-watt  and  the  100-watt,  and  the  later 
developments.  This  is  set  up  in  a  standard  form. 

Q.  And  the  amounts  of  the  sales  in  units  and 
sales  value  are  set  up  there  ?  A.    That 's  correct. 

Q.     And  tab  BF  is  the  same  for  1946? 

A.     Yes,  sir. 

Q.     And  BG  the  same  for  1947? 

A.     Yes,  sir. 

Q.     And  tab  BH  the  same  for  1948? 

A.    Yes,  sir. 

Q.  And  tab  BI  is  for  the  first  three  months  of 
1949?  A.     That's  right. 

Q.  Were  these  compilations  appearing  on  the 
sheets  marked  AY  to  BI  of  Plaintiff's  Exhibit  6,  for 
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identification,  prepared  by  you  or  under  your  [228] 

direction  ? 

A.  They  were  prepared  at  my  request,  under  the 
direction  of  the  office  manager,  because  I  have 
nothing  to  do  with  the  sales  records  as  such. 

Q.  What  records  were  employed  and  did  you 
check  these  figures  against? 

A.     These  were  taken 

*     *     * 

Q.  (By  Mr.  Foster)  :  Did  you  make  a  check  to 
determine  that  these  records  or  the  summations  are 
at  least  approximately  correct,  Mr.  Rozier? 

A.     Yes,  sir. 

Q.  And  against  what  records  did  you  check  the 
figures  ? 

A.  I  made  a  spot  check  of  the  1945  figures 
against  the  cost  of  sales  sheets  I  obtained  from  the 
office.  I  made  a  check  of  the  California  figures  for 
1949  against  actual  salesmen's  commissions'  copies. 

Q.  Did  you  make  any  check  against  these  cards, 
inventory  records'? 

A.  I  also  checked  all  of  the  figures  against  copies 
of  our  inventory  control  cards,  which  are  made  up 
on  the  basis  of  fixtures  put  into  manufacture. 

Q.  Those  inventory  control  cards  you  refer  to 
are  these  [229]  cards  which  are  tabbed  B  J  of  Plain- 
tiff's Exhibit  6,  for  identification;  is  that  correct? 

A.     That  is  correct. 

Q.  Then  appearing  here  as  tab  BK  is  a  statistical 
bulletin,  or,  would  you  state  what  that  is  % 

A.     That  is  a   copy   of  the  National  Electrical 
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Manufacturers   Association   Monthly   Report,    sub- 
mitted to  us,  and  the  BK  tab  covers  the  introduc- 
tory sheet  or  first  sheet,  indicating  the  companies 
participating  in  this  report. 

Q.     Including  the  plaintiff  corporation? 

A.     That  is  correct. 

Q.     And  tab  BL? 

A.  BL  is  the  actual  report  of  sales  of  fixtures 
under  various  classifications. 

Q.  Including  a  classification  which  includes  th( 
Viz-aid  fixture,  Plaintiff's  Exhibit  13? 

A.  That  is  correct.  That  is  considered  a  two-lamf 
shielded  fixture. 

Q.     And  so  identified  upon  the  tab  BL? 

A.     That  is  correct. 

Q.  The  tab  BL,  as  I  understand  you,  gives  the 
national  -sales  of  all  of  the  companies  which  are 
members  of  this  organization  and  listed  upon  tab 
BK? 

A.  All  of  the  company  members  who  are  repre- 
sented. 

The  Court:  Are  those  in  units  rather  than  ir 
dollars?  [230] 

The  Witness:  Those  are  in  units,  yes,  your 
Honor. 

Q.  (By  Mr.  Foster)  :  This  report,  tab  BL,  and 
similar  reports  from  the  same  company  or  associa- 
tion, are  they  used  by  you  and  your  company  in  the 
usual  course  of  business  in  comparing  your  com- 
pany's sales  of  the  Viz-aid  fixture  like  Plaintiff's 
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Exhibit  13  with  the  number  of  sales  of  units  of  the 

same  class  nationally  by  the  members  reporting? 

A.     That  is  correct. 

Q.  And  that  such  use  by  you  and  your  company 
is  in  the  ordinary  course  of  business? 

A.     That  is  correct. 

Q.  Now,  appearing  upon  tab  BM  of  Plaintiff's 
Exhibit  6,  for  identification,  is  what? 

A.  That  is  a  chart  of  the  Viz-aid  sales  fluctua- 
tions by  years,  given  in  units  in  percentage,  of  Day- 
Brite  Viz-aid  sales  nationally,  of  Day-Brite  Cali- 
fornia sales  in  units  and  percentage,  and  the  last 
column  indicates  the  trend  of  general  fluctuation 
taken  from  the  report  which  was  just  shown,  by 
NEMA. 

Q.  Now,  with  respect  to  California  do  you  find 
that  there  is  a  fluctuation  different  from  the  fluctua- 
tion in  the  sales  of  such  devices  nationally  ? 

A.     Yes. 

Q.     Explain  what  the  difference  is. 

A.  Do  you  want  me  to  go  through  the  entire 
thing  1  [231] 

Q.     In  general,  to  show  what  it  was. 

A.  It  indicates  here  from  1947  to  1948  Day- 
Brite 's  Viz-aid  business  nationally  dropped  4.4  per 
cent.  The  California  drop  was  41.4  per  cent. 

The  national  drop,  as  far  as  NEMA  was  able  to 
report,  was  an  increase  of  10.7  per  cent. 

The  Court:  Does  that  10.7  per  cent  apply  to  an 
increase  in  general  business  conditions,  or  just  light- 
ing fixtures? 
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The  Witness :   Just  to  lamps  reported  to  NEMA. 

Q.  (By  Mr.  Foster)  :  Of  just  one  particular 
class  % 

A.     Just  one  particular  class  of  units. 

Mr.  Foster:  The  significance  of  that,  we  will 
urge,  your  Honor,  is  that  while  the  plaintiff's  sales 
of  Day-Brite  fixtures  fell  off  only  four  per  cent  na- 
tionally in  1948  over  1947,  it  fell  off  in  California 
41.4  per  cent,  which  we  attribute  to  the  defendant's 
sales  of  the  infringing  fixture,  whereas  the  national 
sales  of  all  such  class  of  fixtures  by  all  of  the  large 
companies  combined  increased  actually  10.7  per 
cent. 

Q.  (By  Mr.  Foster)  :  Would  you  explain  what 
is  shown — or,  was  this  compilation  on  tab  BM  on 
Plaintiff's  Exhibit  6,  for  identification,  prepared  by 
you  % 

A.  This  compilation  was  prepared  by  me  from 
the  previous  figures  shown. 

Q.     What  is  shown  on  tab  BN,  Mr.  Rozier  f  [232] 

A.  BN  are  the  same  figures  resolved  into  chart 
form,  to  be  more  visual.  The  units  are  broken  down 
in  the  left-hand  column  at  4,000  per  line.  The  years 
are  shown  across  the  bottom,  and  we  have  actually 
plotted  this  as  against  the  unit  figures,  with  the  ex- 
ception of  the  NEMA  figure,  which  you  will  see  as 
a  dotted  line.  And  I  have  taken  the  multiple  of  10, 
so  that  the  NEMA  figure  starts  just  below  the  Viz- 
aid  figure  of  40,000,  but  that  actually  indicates 
400,000  on  the  NEMA  figure.  It  just  so  worked  out, 
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and  by  using  the  multiple  of  10  I  was  able  to  get  it 

in  to  show  the  trend. 

Q.  So  this  graphically  shows  that  the  drop  in 
business,  in  selling  the  Viz-aid  fixture  like  Plain- 
tiff's Exhibit  13  in  California  in  1948  over  1947  was 
much  greater  than  such  a  drop  in  the  plaintiff's 
business  nationally,  and  contrary  to  the  general 
trend A.     That  is  correct. 

Q.  of  sales  nationally  by  all  of  the  big  man- 
ufacturers of  such  fixtures  of  such  class  1 

A.     That  is  right.  [233] 

*     *     * 

Q.  What  is  shown  on  tab  BO  of  Plaintiff's  Ex- 
hibit 6,  [234]  for  identification? 

A.  BO  is  a  reproduction  of  an  Electrical  Testing 
Laboratory  report  on  one  of  the  tests  of  our  Viz-aid 
fixture.  The  particular  test  is  of  the  suspension  with 
the  two  40-watt  tubes. 

Q.  Are  the  reports  on  tabs  BP,  BQ,  and  BR,  re- 
ports on  fixtures  of  the  plaintiff  like  Exhibit  13  by 
the  same  laboratory?  A.     That  is  correct. 

Q.     All  paid  for  by  the  plaintiff? 

A.     That  is  correct. 

Q.  And  were  the  reports  circulated  in  establish- 
ing sales? 

A.  They  have  been  reproduced  in  the  form  you 
see  them  and  distributed  through  our  representa- 
tives and  distributors. 

Q.  Referring  to  tabs  BT,  BU,  BV  and  BW,  are 
they  examples  of  other  literature  distributed  by  the 
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plaintiff  to  its  salesmen  for  their  use  and  distribu- 
tion to  others  with  respect  to  the  sales  of  its  prod- 
ucts, including  the  Viz-aid  fixture  like  Plaintiff's 
Exhibit  13  f  A.     That  is  correct. 

The  Court :     BS  also  is  in  that  category,  I  take  it? 

Q.  (By  Mr.  Foster)  ;  BS  also;  that  is  true,  is  it 
not?  A.     Yes,  sir. 

Mr.  Foster:  Now,  the  whole  book,  your  Honor, 
with  all  [235]  of  its  tabbed  material  and  summaries 
extending  from  tab  A  through  tab  BW  is  now  of- 
fered in  evidence  as  Plaintiff's  Exhibit  6. 

Mr.  Miketta :  May  the  court  please,  I  would  like 
to  check  that.  It  was  not  all  marked  with  these 
various  tabs,  and  I  would  like  to  check  that  during 
the  recess  for  a  few  minutes,  before  your  Honor 
rules  on  that. 

The  Court :  We  will  take  a  recess  at  this  time  for 
a  few  minutes,  and  you  may  check  the  exhibit. 

Mr.  Miketta :   Thank  you,  your  Honor. 

The  Court :  Is  the  Day-Brite  Company  one  of  the 
biggest  manufacturers  of  this  type  of  lighting  fix- 
ture? 

The  Witness :  As  far  as  we  can  determine,  we  are 
among  the  ten  largest  in  the  NEMA  group;  as  far 
as  we  can  determine. 

The  Court :  Well,  making  a  very  fast  comparison 
of  your  last  sheet,  I  think  it  was  in  the  year  1948, 
out  of  438,000  units  of  the  Viz-aid  style  apparently 
your  records  show  you  sold  93,000? 

The  Witness :     Yes,  sir. 

The  Court :   Does  that  sound  about  right? 
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The  Witness:    That  is  about  right. 

The  Court :  About  a  little  less  than  one-fourth  of 
the  total  number  of  the  units  sold. 

Mr.  Foster:  That  is  of  that  particular  class  of 
fixture.  [236] 

The  Court :    Yes,  of  that  particular  unit. 

The  Witness:  That  is  about  it.  The  sale  was 
right  around  100,000  fixtures,  and  the  NEMA  figures 
given  to  us  were  about  400,000. 

The  Court:  Then  if  you  say  you  are  one  of  the 
first  ten, 

The  Witness:  So  far  as  we  can  determine,  yes, 
sir. 

The  Court:  is  there  any  organization  manu- 
facturing these  lighting  fixtures  that  is  bigger,  that 
has  a  larger  sales  volume  than  your  concern  1 

The  Witness :  I  don 't  know  the  actual  figure,  but 
Sylvania  is  larger  than  we  are. 

The  Court:  You  might  be  one  of  the  first  ten, 
and  be  No.  1,  you  know. 

The  Witness:  We  don't  know  that  we  are  No.  1. 
Those  figures  are  not  given  among  the  lighting  in- 
dustry. 

Mr.  Foster:  I  might  say  that  I  uderstand,  your 
Honor,  that  to  the  members  of  this  organization 
there  is  mailed  a  request  for  information,  which  is 
mailed  to  a  receiving  agency,  and  not  to  the  associa- 
tion itself.  The  receiving  agency  learns  the  sales  of 
each  of  its  members  through  these  reports,  but  does 
not  report  from  one  member  to  another.  It  merely 
sends  a  card  or  notice  to  the  association  itself  that 
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the  member  has  reported,  but  does  not  say  what  it 
has  reported.  Then  they  make  a  composite  here  of 
all  the  figures,  [237]  substantially,  so  the  members 
know  only  what  they  sold  and  what  the  total  is  that 
all  the  members  sold,  but  they  cannot  tell  whether 
they  sold  more  than  anyone  else.  There  isn't  any 
record,  from  which  the  witness  can  answer  your 
Honor's  question,  and  the  information  regarding 
sales  as  to  each  company  reported  to  the  association 
is  precluded  because  of  secrecy. 

The  Court:  Then  you  have  to  take  it  the  way  I 
did,  take  your  sales  as  compared  to  the  others  ? 

The  Witness :   That  is  correct. 

The  Court :  And  then  it  would  not  be  a  complete 
answer  because  this  particular  organization  only 
embraces  in  its  scope  some  thirty-five  companies, 
and  there  would  be  a  large  number  of  smaller  com- 
panies not  belonging  to  the  association? 

Mr.  Foster:  This  association  is  only  represented 
as  sixty  per  cent. 

The  Witness:  As  far  as  they  can  give  us,  it  is 
about  sixty  per  cent  of  the  industry.  [238] 

*     *     * 

Q.  (By  Mr.  Foster)  :  Mr.  Rozier,  to  the  best  of 
your  knowledge  are  the  salesmen  of  the  plaintiff 
company  paid  any  greater  commission  on  their  sales 
of  the  Yiz-Aid  fixture,  Plaintiff's  Exhibit  13,  than 
on  other  fixtures  of  the  plaintiff  corporation? 

A.    No. 

Q.  And  the  salesmen  receive  their  entire  remun- 
eration from  commissions,  don't  they? 
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A.     That  is  correct. 

Q.  Are  the  architects  or  wholesalers  who  buy 
the  Viz-Aid  fixture,  Plaintiff's  Exhibit  13,  allowed 
any  greater  discounts  by  the  plaintiff  company  from 
list  on  that  fixture  than  they  are  allowed  with  re- 
spect to  other  Day-Brite  fixtures?  A.     No. 

Q.  Is  there  any  inducement  of  any  kind,  finan- 
cial or  otherwise,  offered  by  the  plaintiff  corporation 
to  its  salesmen  or  any  of  the  purchasers  to  induce 
the  sales  of  the  Viz-Aid  patented  design  fixture  like 
Plaintiff's  Exhibit  13  preferentially  as  regards 
other  lighting  fixtures  sold  by  plaintiff  company? 

A.     No. 

Q.  To  the  best  of  your  knowledge,  have  there 
been  any  re-orders  from  the  same  wholesalers  and 
architects  of  the  Viz-Aid  fixture,  Plaintiffs  Exhibit 
13?  [239]  A.     Yes. 

Q.  Are  all  of  the  fixtures,  lighting  fixtures,  of  the 
plaintiff  corporation  sold  by  it  to  wholesalers? 

A.     Exclusively,  yes. 

Q.  The  evidence  here  before  referred  to  shows 
that  the  sales  of  the  Viz-Aid  fixture,  Plaintiff's  Ex- 
hibit 13,  has  greatly  increased  from  the  beginning. 
Has  the  number  of  wholesale  outlets  or  buyers  of 
fixtures  from  the  plaintiff  corporation  increased  in 
that  period? 

A.  Our  basic  wholesalers  have  not  increased  in 
number,  no,  sir. 

Q.  The  increase  in  sales,  therefore,  of  the  Viz- 
Aid  fixture,  Plaintiff's  Exhibit  13,  indicates  re- 
orders by  the  same  wholesalers,  is  that  correct? 
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A.     Yes,  sir. 

Q.  Have  you  collected  any  illustrations  of  light- 
ing fixtures  of  the  general  type  and  purpose  of  the 
Viz- Aid  fixture,  Plaintiff's  Exhibit  13,  as  made  in- 
dependently by  other  manufacturers  who  have  sold 
them?  A.     Yes. 

Q.     Do  you  have  such  a  collection  before  you? 

A.     It  is  here. 

Q.  That  is  Plaintiff's  Exhibti  for  identification 
what  number?  A.     9.  [240] 

The  Court:  That  is  in  evidence,  isn't  it,  Mr. 
Figg? 

The  Clerk :   No.  9  is  in  evidence. 

Q.  (By  Mr.  Foster) :  Plaintiff's  Exhibit  9,  that 
is  the  collection  of  catalogs  which  you  made  ? 

A.     That  is  correct. 

Q.  In  those  catalogs  do  you  find  that  there  are 
illustrated  lighting  fixtures  of  different  manufactur- 
ers capable  of  using  48-inch  tubes  ?  A.     Yes. 

Q.     Fluorescent  tubes?  A.     Yes. 

Q.  Of  different  varying  lengths  and  widths  and 
depths  ?  A.     Yes. 

Q.  Would  you  briefly  refer  to  a  few  of  those 
catalogs  and  point  out  the  different  dimensions  for 
the  width,  length  and  depth  there  referred  to  ? 

And,  if  the  court  please,  could  we  indulge  your 
Honor's  patience  to  utilize  for  a  moment  the  court's 
book,  because  I  didn't  duplicate  all  of  the  catalogs 
in  it  for  my  book  or  Mr.  Miketta's. 

A.  491/4  inches  long,  9  inches  wide,  and  9  inches 
deep. 
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Q.     That  is  which  one? 

A.     No.  7183  Ruby  Corporal.  [241] 

The  Court :  Under  tab  A. 

The  Witness:  9  inches  wide,  6%  inches  deep  by 
49%  inches  long.  Ruby  No.  8077  Admiral. 

This  is  49%  inches  long,  15  inches  wide,  8  inches 
deep.  Ruby  No.  7786,  Louveron  II. 

Here  is  an  8-inch  deep,  15  inches  wide,  49% 
inches  long.  Another  Ruby  Louveron. 

Under  tab  H  we  have  the  Garcy  Challenger,  8% 
inches  high,  15  inches  wide,  and  there  is  no  depth 
given  on  that.  Rather,  length,  pardon  me. 

The  Garcy  No.  7780 ;  52  inches  long,  7  inches  high, 
10%  inches  wide. 

Emco 

The  Court:    Under  tab  H. 

The  Witness   (Continuing):  No.  4648,  49y2 

inches  long,  13  inches  wide,  17  inches  high. 

Another  Emco,  No.  2048  G,  49  inches  long,  10 
inches  wide,  5  inches  high. 

Dover  Electrical  Supply. 

The  Court:    Under  Tab  H. 

The  Witness  (Continuing):  No.  LF  154-48,  6 
inches  high,  11  inches  wide,  49%  inches  long. 

No.  LF  234-48,  11  inches  wide,  49  inches  long. 

Guth,  No.  M-2855,  8  inches  high.  There  doesn't 
seem  to  be  any  other  dimension.  48%  inches  long, 
17%  inches  [242]  wide  by  7  inches  high.  That  8 
inches  was  incorrect.  That  was  evidently  the  stem. 

Guth  No.  M-2850,  50%  inches  long,  15  inches  wide, 
8%  inches  deep. 
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Guth  No.  M-1970-W,  48%  inches  long,  16  inches 
wide,  5  inches  high. 

Guth  No.  M-2290-W,  15  inches  wide,  7%  inches 
high,  50y2  inches  long. 

Do  you  think  it  is  necessary  to  go  through  any 
more  of  these? 

Q.  (By  Mr.  Foster)  :  I  think  that  is  sufficient, 
Mr.  Rozier. 

Mr.  Foster :  I  had  ordered  Plaintiff 's  Exhibit  6, 
for  identification,  into  evidence,  before  the  recess, 
and  you  wanted  to  look  up  something. 

Mr.  Miketta:  May  the  court  please,  I  frankly 
don't  see  any  objection.  I  have  no  objection  to  the 
introduction  of  the  first  two  portions  of  that  exhibit, 
but  the  figures  relating  to  sales  starting  with  that 
sheet  AY  are  figures  which  the  witness  has  not  per- 
sonally compiled.  [243] 

*     *     * 

Mr.  Foster:  Mr.  Rozier,  in  addition  to  the  check- 
ing you  have  previously  referred  to  in  your  testi- 
mony, you  have  checked  sales  figures  against  the 
commission  sheets  which  are  customarily  kept  by  the 
company  in  the  regular  course  of  the  business  as 
their  copies  of  the  invoices  mailed  out  and  bearing 
on  those  copies  the  commission  percentage,  amount 
of  commission,  showing  what  is  due  and  paid  to  the 
salesman,  is  that  correct"? 

The  Witness:  Those  were  the  commission  copies 
covering  the  California  sales  for  1949,  I  believe  it 
was,  that  I  did  check  against  the  sales  figures.  I 
checked  those  personally. 
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Mr.  Miketta:  But  not  other  figures?  You  didn't 
check  any  other  figures  of  invoices? 

The  Witness:  At  the  other  end,  that  is,  the  1945 
sales,  I  have  those  rough  sheets  there  which  are  our 
cost  of  sales  sheets,  I  checked  those  against  the  1945 
sales.  The  interim  periods  I  did  not  check,  no,  sir. 
They  were  prepared  for  me  by  the  office. 

Mr.  Miketta:  I  am  not  pressing  this  objection;  I 
am  voicing  the  objection.  I  have  it  on  the  record.  I 
will  abide  by  your  Honor's  ruling.  [244] 

The  Court:  You  say  you  are  not  pressing  it  but 
you  are  voicing  it. 

Does  your  company  have  a  set  of  books  in  which 
there  are  listed  the  sales  for  each  particular  year? 

The  Witness :    Not  as  such. 

The  Court:  As  to  styles,  such  as  Plaintiff's  Ex- 
hibit 13? 

The  Witness :  They  have  the  cost  of  sales  sheets 
where  every  sale  is  entered  and  our  cost  checked 
back  against  that,  but  they  are  lumped  as  they  come 
through.  They  have  commission  copies  by  territories, 
but  there  is  no  general  book  that  could  be  presented 
that  would  show  we  had  sold  so  many  for  each  of  the 
periods  involved. 

The  Court:  The  only  way  you  could  obtain  that 
would  be  by  a  check  made  against  commissions  paid 
in  each  particular  areat 

The  Witness:     That  is  correct. 

The  Court:  And  then  segregate  sales  concerning 
a  particular  unit? 

The  Witness :  Yes. 
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The  Court :    That  is  what  you  have  done  % 

The  Witness:    Yes. 

The  Court :   You  made  a  spot  check  of  it  I 

The  Witness:  It  was  actually  totaled.  I  made 
the  spot  check.  [245] 

The  Court:  I  say  you  had  it  done  and  then  you 
made  spot  checks'? 

The  Witness :  Yes. 

The  Court:    Of  the  results? 

The  Witness :    That  is  correct. 

The  Court:  In  view  of  the  stipulation,  counsel, 
as  to  damages,  I  am  not  going  to  admit  this  into 
evidence  as  having  any  bearing  upon  damages.  I 
will,  however,  admit  it  into  evidence  under  the 
theory  that  we  have  been  talking  about  as  indicating 
some  probative  value  on  the  commercial  success. 

Mr.  Miketta :    Very  well,  your  Honor. 

The  Court:  Your  objection,  therefore,  will  be 
overruled  in  part  and  sustained  in  part. 

The    Clerk:     Plaintiff's    Exhibit   6   in   evidence. 

*     *     * 

C*.     Typical  engraving  invoice. 
D*.     Typical  engraving  invoice. 
E*.     Typical  typesetter  invoice. 
F*.     Typical  electrotyper  invoice. 
Gr*.     Typical  electrotyper  invoice. 
H*.     Typical  printing  invoice. 
I.     Bulletin  No.  10-B. 
J.     Bulletin  No.  10-B-l. 
K.     Bulletin  No.  10-B-l,  reprint. 
L.    Bulletin  No.  10-B-3. 
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M.     Bulletin  No.  10-B-5. 
N.     Form  OD  456. 

O.     Advertising  space  and  production  Anfenger. 
P*.     Typical  Anfenger  invoice. 
Q*.    Anfenger  ad  production  invoice. 
R*.    Ad  No.  93. 
S*.    Anfenger  invoice. 
T*.     Anfenger  production  invoice. 
U*.     Ad  No.  98. 
V*.     Anfenger  invoice. 
W*.     Anfenger  ad  production  invoice. 
X*.     Ad  No.  100. 
Y*.    Anfenger  production  invoice. 
Z*.     Ad  No.  107.  [247] 

AA.  Bloch  Advertising  Summary,  1946. 

AB.  Bloch  Advertising  Summary,  1947. 

AC.  Bloch  Advertising  Summary,  1947. 

AD.  Bloch  Advertising  Summary,  1948. 
AE*.     Bloch  ad  production  invoice. 
AF*.    Ad  No.  900-A. 

AG*.  Bloch  ad  production  invoice. 

AH*.  Ad  No.  900. 

AI*.  Bloch  ad  production  invoice. 

AJ*.  Ad  No.  911. 

AK*.  Bloch  ad  production  invoice. 

AL*.  Ad  No.  318. 

AM*.  Bloch  ad  production  invoice. 

AN*.  Ad  No.  216. 

AO*.  Bloch  statement. 

AP*.  Ad  production  invoice. 

AQ*.  Ad  No.  298. 

AR*.  Ad  space  invoice. 
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AS.     Gardner  Advertising  Summary,  1949. 
AT*.     Gardner  production  invoice. 
AU*.    Ad  No.  199. 
AV*.     Gardner  ad  production  invoice. 
AW*.     Ad  No.  249. 
AX*.     Gardner  ad  space  invoice. 
AY.     Viz-Aid  Sales  Summary,  1945-1949.  [248] 
AZ.     Viz-Aid  California  Sales,  1945. 

BA.  Viz-Aid  California  Sales,  1946. 

BB.  Viz-Aid  California  Sales,  1947. 

BC.  Viz-Aid  California  Sales,  1948. 

BD.  Viz-Aid  California  Sales,  1949. 

BE.  Viz-Aid  National  Sales,  1945. 

BF.  Viz-Aid  National  Sales,  1946. 

BG.  Viz-Aid  National  Sales,  1947. 
BH.    Viz-Aid  National  Sales,  1948. 
BI.     Viz-Aid  National  Sales,  1949. 
BJ.     Copies  inventory  control  cards. 

BK.  NEMA  membership  list,  December,  1948. 

BL.  NEMA  Statistical  Bulletin,  March  4, 1949. 

BM.  Viz-Aid  Sales  Fluctuations. 

BN.  Graph  of  Sales  Fluctuations. 

BO.  ETL  Report  No.  325634. 

BP.  ETL  Report  No.  325631. 

BQ.  ETL  Report  No.  315756. 

BR.  ETL  Report  No.  315757. 

BS.  ETL  Sales  Manual,  Sheet  2-A-l. 

BT.  ETL  Sales  Manual,  Sheet  1-A-l. 

BU.  ETL  Sales  Manual,  Sheet  l-A-2. 


Copy  for  Court  only.  [249] 
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BV.     ETL  Sales  Manual,  Sheet  l-A-3. 
B  W.     Bulletin,     '  ■  It    Happened    in    Denver 

Schools." 


Q.  (By  Mr.  Foster) :  I  wish  to  direct  your 
attention  to  the  volume  which  is  marked  Plaintiff's 
Exhibit  11,  for  identification,  and  to  tabs  C,  D,  E, 
F,  of  that  booklet.  These  are  photographs,  C  being 
marked  "Ruby  Accused  Paramount  Fixture, "  D 
being  marked  "Plaintiff's  Patented  Viz- Aid  Fix- 
ture," E  being  marked  "Ruby  Accused  Paramount 
Fixture,"  and  F  being  marked  "Plaintiff's  Pat- 
ented Viz-Aid  Fixture. ' ' 

Two  pictures  were  made  of  two  different  posi- 
tions of  each  of  the  devices,  your  Honor. 

Were  these  photographs  made  under  your  super- 
vision and  direction?  A.     Yes,  sir. 

The  Court:  Are  the  photographs  which  are  tabs 
D  and  F  photographs  of  Plaintiff's  Exhibit  13  here 
in  evidence? 

The  Witness :     That  is  correct. 

Q.  (By  Mr.  Foster)  :  And  they  accurately  por- 
tray that  exhibit?  A.     Yes. 

Q.  And  are  the  photographs  which  are  tabs  C 
and  E  of  Plaintiff's  Exhibit  11  for  identification 
photographs  of  the  Ruby  device  which  is  Plain- 
tiff 's  Exhibit  14  or  15 1  A.     It  is  14. 

Q.     Here  in  evidence? 

A.     The  one  that  is  mounted. 

Q.  And  those  photographs  correctly  depict  [250] 
Plaintiff's  Exhibit  14?  A.     Correct. 
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Mr.  Foster:  The  photographs  identified  by  the 
witness,  identified  as  tabs  C,  D,  E,  and  F,  Plain- 
tiff's Exhibit  11  for  identification,  are  offered  in 
evidence  as  Plaintiff's  Exhibits  11-C  to  -F  respec- 
tively. [251] 

*     *     * 

The  Court:  Exhibits  for  identification  11-C,  -D, 
-E  and  -F  are  admitted  in  evidence. 


Mr.  Foster:  Will  you  stipulate  that  Gr  and  H  of 
Plaintiff's  Exhibit  11,  for  identification,  were  dis- 
tributed by  the  defendant  prior  to  the  filing  of  the 

complaint  1 

*  *     * 

Mr.  Miketta:  They  were  printed  and  probably 
distributed  [252]  by  the  defendant. 

Mr.  Foster:  I  will  offer  the  illustrations  G  and 
H  as  Plaintiff's  Exhibits  11-G  and  -H,  in  evidence. 

The  Court:     Received  in  evidence. 

*  *     * 

Q.  (By  Mr.  Foster) :  Now,  I  wish  to  direct 
your  attention,  Mr.  Rozier,  to  tab  K  of  Plaintiff's 
Exhibit  11,  for  identification,  where  there  is  a  title 
"Some  Identities  of  Patented  and  Accused  De- 
signs. ' ' 

May  the  record  show  that  I  pass  over  the  first 
nine  items  there  because  those  are  the  nine  items  I 
feel  which  are  set  forth  as  identical  dimensions 
within  working  tolerances  in  Plaintiff's  Exhibit 
11-1. 
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I  will  ask  you  if  you  have  checked  the  remaining 
items  from  10  on  and  found  the  identities  there 
identified  in  Plaintiff's  Exhibit  13,  that  is,  the  Day- 
Brite  fixture,  and  Plaintiff's  Exhibits  14  and  15, 
the  accused  fixtures  %  A.     I  have. 

Q.  Will  you  take  them  up  in  order  and  refer 
to  each?  The  first  is  No.  10.  Is  that  illustrated,  the 
identity  of  the  entire  outline  of  the  end  cap,  in 
Plaintiff's  Exhibit  11-1?  [253] 

A.  Yes,  sir,  it  is  illustrated  in  the  duplicate 
drawings. 

Q.  No.  11  is  the  lower  decorative  cap  panel  with 
its  lower  edge  horizontal.  What  is  indicated  there1? 

A.     They  are  identical  as  far  as  appearance  is 

concerned.  [254] 

*  *     * 

Mr.  Foster:  I  offer  it  for  that  limited  purpose, 
tab  K  of  Plaintiff's  Exhibit  11,  for  identification, 
into  evidence. 

The  Court:  It  will  be  admitted  into  evidence  as 
listing  the  contentions  of  the  plaintiff  of  the  identi- 
ties of  the  patented  [255]  and  the  accused  designs. 

Mr.  Foster:  A  and  B  are  the  patents  in  suit, 
and  I  think  they  were  received  in  evidence.  If  not, 
I  offer  them  at  this  time. 

The  Court :  A  and  B  will  be  received  in  evidence. 
They  probably  are  duplicated  in  the  file  wrappers. 

*  *     * 

The  Clerk:  That  means,  then,  that  the  entire 
Exhibit  11  is  in  evidence. 
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The  Court:  The  entire  Exhibit  11  is  in  evidence 
with  the  limitations  heretofore  placed  upon  it,  ex- 
cept that  its  title  should  be  modified.  It  now  reads 
"Exhibits  Establishing  Infringement  and  Copy- 
ing." It  should  read  "Exhibits  Contended  by  the 
Plaintiff  to  Establish  Infringement  and  Copying." 

Mr.  Foster :    Very  well,  your  Honor. 

The  Court :    I  will  add  that  on  the  front. 

Mr.  Foster:  That  concludes  the  direct  examina- 
tion, your  Honor. 

The  Court:  Likewise,  on  11-K,  that  was  ad- 
mitted for  the  purpose  of  showing  plaintiff's  con- 
tentions. The  same  notation  should  be  made,  insert- 
ing the  words  "contended  by  plaintiff  to  establish 
infringement."  I  will  also  put  in  the  word  "al- 
leged" after  the  word  "some"  on  the  second  line. 
"Alleged  [256]  identities."  Since  these  are  ad- 
mitted only  as  contentions.  [257] 

*  *     * 

Cross-Examination 

By  Mr.  Miketta:  [258] 

#  *     * 

Q.  Now,  the  various  tear  sheets,  so-called,  which 
exemplify  the  advertising  put  out  by  the  plaintiff 
are  in  two  volumes  marked  Exhibits  7  and  8,  are 
they  not?  A.    Yes. 

Q.  Is  it  not  a  fact  that  a  great  deal  of  the 
advertising  matter  which  has  been  prepared  by  you 
and  your  agencies  was  directed  to  the  functional 
and  engineering  aspects  of  the  fixture  ? 
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*  *     * 

The  Witness:  Part  of  the — I  believe  you  are 
speaking  [259]  here  of  the  "functionally  designed" 
and  "optically  engineered'"? 

Q.     (By  Mr.  Miketta)  :    That  is  right. 

A.  That  is  partially  the  advertising  agency's 
poetic  license,  or  whatever  you  may  call  it. 

*  *     * 

Q.  (By  Mr.  Miketta)  :  What  is  the  representa- 
tion in  red,  which  appears  on  the  tear  sheet  dated 
June,  1946,  "Electrical  Wholesaling"?  Do  you 
know? 

A.  It  is  a  design  based  on  a  typical  distribution 
curve. 

Q.  One  of  the  E.T.L.  distribution  curves ;  is  that 
correct  % 

A.  I  can't  say  whether  it  is  based  on  an  E.T.L. 
curve.  It  is  just  a  distribution  curve. 

Q.    A  light  curve  1 

A.     A  light  curve ;  yes,  sir. 

Q.  And  that  is  really  directed  to  engineers, 
building  superintendents,  purchasing  agents  of  the 
State  or  County,  is  it  not? 

A.     Hardly,  in  "Electrical  Wholesaling."  [260] 

Q.  The  wholesalers  furnish  devices,  in  turn,  to 
these  various  architects,  do  they  not  ? 

A.  The  wholesalers  do,  but  this  is  directed  to  the 
electrical  wholesalers. 

Q.  Is  that  the  only  time  that  type  of  ad  has 
appeared  ? 
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A.     No,  it  has  run  in  other  publications. 

Q.  It  ran  in  "Architectural  Record"  probably, 
and  in  various  other  magazines,  did  it  not  I 

A.     Probably. 

Q.  Now,  do  you  find  anything  in  that  advertise- 
ment which  uses  the  words  "aesthetic,  beauty,  orna- 
mentation," or  any  such  words'? 

The  Court:     Referring  to? 

Mr.  Miketta :    Still  referring  to  this 

The  Court:  To  the  June,  1946,  "Electrical 
Wholesaling"  tear  sheet? 

The  Witness :  I  find  ' '  Better  taste ' '  here,  ' '  pleas- 
ing designs,"  "compliment  the  architectural  treat- 
ment of  any  installation  requirement." 

Q.     (By  Mr.  Miketta) :     What  else? 

A.    Along  that  line? 

Q.    Yes. 

A.     Nothing  else  in  this  particular  ad. 

Q.  All  right.  Now,  I  call  your  attention  to  an 
ad  appearing  in  Exhibit  8,  apparently  from  "Elec- 
trical [261]  Construction  and  Maintenance"  of  Sep- 
tember, 1917.  Is  it  not  true  that  this  ad  is  particu- 
larly directed  to  emphasis  on  the  snap-on  enclosure 
arrangement,  whereby  you  can  drop  the  entire 
housing  and  its  connected  louvers  from  the  chassis 
and  tubes?  A.     That  is  correct. 

Q.  Of  course,  that  type  of  advertising  has  been 
placed  by  you  in  many  publications,  has  it  not  ? 

A.     That  is  correct. 

Q.  As  evidenced  by  another  clipping  from  the 
August,  1947,  issue  of  what  ? 

A.     That  is  an  engraver's  proof.    It  is  not  an 
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actual  tear  sheet.    Sometimes  these  are  engraver's 
proofs.    That  was  an  August,  1947,  ad  that  ran  in 
some  of  the  publications. 

Q.     Probably  in  more  than  one  1 

A.     It  probably  did,  yes,  sir. 

Q.  I  call  your  attention  to  the  ad  on  the  op- 
posite page,  also  dated  August,  1947,  which  ap- 
parently appeared  in  some  publications, 

A.     Right. 

Q.     is  that  correct? 

A.     That  is  correct. 

Q.  And  that  calls  attention  to  what?  What  is 
that  element? 

A.  That  is  the  spring  clip  that  supports  the  en- 
closure on  the  chassis.  [262] 

Q.  And  permits  the  removal  or  the  dropping  of 
the  chassis  in  this  manner  ? 

A.     That  is  correct. 

Q.    which  is  indicated  on  the  opposite  page? 

A.     That  is  correct. 

Q.     That  particular  function  or  that  particular 
arrangement,   mechanical   arrangement,   cannot   be 
.  found  in  the  defendant 's  structure,  can  it  ? 

A.     No. 

Q.  Approximately  what  percentage  of  your  ad- 
vertising expenditures  were  directed  to  those  en- 
gineering and  functional  details  and  structural 
details,  and  what  percentage  of  your  advertising 
was  directed  to  the  aesthetics  and  the  appearance? 
Can  you  make  an  estimate  ? 

A.     I  can't  even  make  a  rough  guess,  no,  sir. 
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*  *     * 

Redirect  Examination 
By  Mr.  Foster : 

Q.  Were  there  any  ads  of  the  Viz- Aid  fixture, 
Plaintiff's  Exhibit  13,  published  in  magazines,  to 
your  knowledge,  which  didn't  contain  an  illustra- 
tion showing  the  appearance  of  that  fixture,  and 
which  contained  only  engineering  or  [263]  technical 
information  about  it?  Was  there  any  such  ad 
published  ? 

A.  You  mean,  was  there  any  such  ad  on  the  Viz- 
Aid  without  an  illustration  of  at  least  one  fixture? 

Q.     Yes.  A.     No,  there  never  was. 

Mr.  Foster:     That  is  all. 

*  #     * 

The  Court:  We  haven't  seen  this  light  on,  have 
we, — the  defendant's  light? 

Mr.  Foster:    I  don't  believe  we  have,  your  Honor. 

(The  light  referred  to  was  turned  on  and 

lighted. ) 

*  *     * 

Mr.  Miketta :  While  your  Honor  is  observing  the 
fixture,  which  is  the  defendant's  fixture,  I  wTish  to 
call  attention  to  the  fact  that  the  ends  are  per- 
forated and  light  shines  there  through. 

The  Court:  It  differs,  so  far  as  the  perforation 
is  concerned,  in  that  on  the  plaintiff's  device  there 
is  sc  me  kind  of  a  glass  ?  [264] 
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Mr.  Miketta :     There  is  an  opaque  member. 

The  Court:  It  is  opaque  throughout,  while  in 
the  defendant's  fixture  there  is  nothing  except  a 
space. 

Mr.  Miketta:     Yes,  your  Honor. 

The  Court:     What  are  those,— 40-watt % 

Mr.  Foster:     40-watt,  yes,  sir.  [265] 

■*     *     * 

The  Court :  You  are  offering  the  stipulation  and 
the  notice  attached  thereto  % 

Mr.  Foster:     Yes. 

The  Court:  It  is  in  the  file.  It  will  be  received 
in  evidence  as  Plaintiff's  Exhibit  17.  [268] 

*     *     * 

ALBERT  JASSIM 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
under  Rule  43(b)  of  the  Federal  Rules  of  Civil 
Procedure,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Foster : 

Q.    Will  you  state  your  full  name,  please  % 

A.    Albert  Jassim. 

Q.     Your  residence,  please? 

A.     730  North  Kilkea. 

Q.     And  your  age?  A.     36. 

Q.  You  are  the  same  Mr.  Jassim  who  gave  your 
deposition  in  this  action  in  my  office  in  Los  An- 
geles on  May  23,  1949,  and  you  have  read  the 
reporter's  transcript  of  that  deposition  and  found 
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it  all  true  and  signed  it  under  oath,  haven't  you, 

Mr.  Jassim?  A.     Yes.  [270] 


The  Court:  You  are  calling  this  witness  under 
43(b) ? 

Mr.  Foster:  Yes,  your  Honor,  under  43(b),  and 
I  will  lay  the  foundation  for  that  next. 

Q.  Mr.  Jassim,  I  understand  that  you  are  now 
secretary  of  the  defendant  corporation  and  have 
been  so  since  about  May,  1947,  is  that  correct? 

A.     Secretary  and  assistant  treasurer. 

Q.     And  a  member  of  the  board  of  directors? 

A.     Yes,  sir. 

Q.  And  that  you  have  been  employed  by  the 
defendant  corporation  since  May,  1947,  full  time  in 
the  activities  of  the  company,  is  that  correct? 

A.    Yes,  sir. 

The  Court:     '47? 

Mr.  Foster:     Yes,  sir. 

Q.  And  that  your  work  for  the  company  is  now 
and  has  continuously  been,  since  your  first  employ- 
ment by  the  defendant,  in  connection  with  the  pur- 
chasing and  the  financial  side,  keeping  of  books, 
and  the  operation  of  the  office,  is  that  true  ? 

A.     Yes.   Since  then  I  have  been  a  little  more  on 

the  outside.  [271] 

*     *     * 

Q.     Since  you  gave  your  deposition  in  the  action 
in  May  of  1949  you  have  worked  more  outside? 
A.    Yes. 
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Q.  Has  that  outside  work  been  selling  the  light- 
ing fixtures  ?  A.     Yes,  sir. 

Q.  Such  as  Exhibits  14  and  15,  the  Paramount 
lighting  fixture   of  the  defendant  corporation? 

A.  Lighting  fixtures.  I  have  been  selling  light- 
ing fixtures,  more  on  the  selling  end. 

*  *     * 

Q.  (By  Mr.  Foster) :  I  direct  your  attention  to 
a  catalog  which  was  marked  in  your  deposition 
Exhibit  5,  for  identification,  bearing  on  its  cover 
the  title  "Lighting  by  Ruby,"  [272]  and  particu- 
larly  I   direct  your   attention  to   pages   8   and  9 

thereof. 

*  *     * 

Q.  (By  Mr.  Foster)  :  The  catalog  has  been  re- 
numbered for  these  proceedings  as  Plaintiff's 
Exhibit  No.  18  for  identification.  I  direct  your  at- 
tention to  that  exhibit  and  particularly  pages  8  and 
9  thereof  and  ask  you  when  you  first  saw  that 
catalog  and  those  pages. 

A.  Well,  my  recollection  would  be  when  I  first 
came  with  the  firm. 

Q.  That  is  in  May,  1947,  you  first  saw  that 
exhibit?  A.     Somewhere  about  that  time. 

Q.  And  that  catalog  was  by  the  defendant  cor- 
poration mailed  out,  was  it  not,  to  prospective 
customers  to  the  extent  of  about  1,000,  is  that 
correct?  A.     Yes,  sir,  I  would  say  so.  [273] 

Q.     And  that  mailing  was  about  May,  1947? 

A.     Yes,  sir,  somewheres  there. 
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Q.  And  it  was  mailed  to  all  of  the  prospective 
customers  then  had  upon  the  mailing  list  of  the 
defendant  corporation  ? 

A.  Well,  not  all.  There  are  times  when  we  get 
new  accounts  and  drop  others,  but  I  would  say  most 
of  the  people  that  we  had  on  our  books. 

Q.  Were  any  of  the  fixtures,  such  as  illustrated 
upon  pages  8  and  9  of  Plaintiff's  Exhibit  18,  for 
identification,  sold  in  May,  1947,  by  the  defendant 
corporation  ? 

A.  They  were  sold  in  1947.  I  wouldn't  quite  an- 
swer that  they  were  sold  in  May.  But  they  were 
sold  during  the  year  of  1947. 

■*     *     * 

Q.  (By  Mr.  Foster)  :  There  has  been  marked 
a  catalog  sheet  by  the  clerk  as  Plaintiff's  Exhibit  19 
for  identification,  being  the  same  sheet  which  was 
in  the  deposition  Exhibit  4.  I  direct  your  attention 
to  the  sheet  Plaintiff's  Exhibit  19,  for  identifica- 
tion, entitled  "The  Paramount."  Do  you  recall 
that  you  saw  that  sheet  when  you  went  to  work 
for  the  defendant  corporation  in  May,  1947? 

A.  I  must  have  seen  it,  but  I  am  not  too  well 
acquainted.  [274]  My  recollection  would  be  that 
this  is  the  unit  that  was  sold  (indicating). 

Q.  By  "this"  you  mean  Exhibit  18,  for  identi- 
fication? A.     That's  right. 

Q.  But  you  do  recall  that  you  did  see  the  sheet 
19  for  identification  in  the  offices  of  the  defendant 
corporation  ? 


182  Day-Brite  Lighting,  Inc.,  etc. 

(Testimony  of  Albert  Jassim.) 

A.  Yes,  sir,  I  must  have  seen  it.  I  don't  quite 
recollect  that. 

Q.  Were  those  sheets,  19  for  identification,  by 
the  defendant  corporation  mailed  out  or  distributed 
at  any  time  since  you  have  been  with  the  company? 

A.  Well,  I  don't  recall  any  sheets  being  mailed 
as  single  sheets,  but  I  do  recollect  the  catalog  being 

mailed.  [275] 

*  *     * 

Mr.  Foster:  The  catalog  Exhibit  18,  I  offer  the 
entire  catalog  as  Plaintiff's  Exhibit  18. 

The  Court:  It  will  be  received  in  evidence  as 
Plaintiff's  Exhibit  18. 

Mr.  Foster:  And  the  single  sheet  marked  19  for 
identification  is  offered  in  evidence  as  Plaintiff's 
Exhibit  19. 

The  Court :   It  will  be  received  in  evidence. 

*  *     * 

Q.  I  show  you  a  catalog  marked  Plaintiff's 
Exhibit  20  for  identification  and  call  your  atten- 
tion particularly  to  pages  5  and  6. 

The  Court :     Is  this  another  catalog  ? 

Mr.  Foster:     Yes,  your  Honor. 

Q.  And  particularly  the  two  sides  on  page  5. 
Do  you  recall  that  that  catalog  containing  that 
page  was  by  the  plaintiff  corporation  distributed 
in  1949?  [276]  A.     Yes,  sir. 

Q.    About  what  month?  A.     I  don't  know. 

Q.    About  the  middle  of  the  year  ? 

A.     Somewhere  around  there. 
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Q.  And  it  was  also  distributed  to  about  a  thou- 
sand prospective  purchasers  of  the  defendant  cor- 
poration ? 

*     *     * 

A.  The  catalogs  were  distributed  in  thousands, 
but  the  prospective  purchasers  are  not  in  the 
thousands. 

Q.  And  fixtures,  Paramount  fixtures,  of  the  de- 
fendant corporation,  as  illustrated  and  identified  in 
Plaintiff's  Exhibit  19  and  Plaintiff's  Exhibit  20, 
for  identification,  were  sold  by  the  defendant  cor- 
poration, were  they  not? 

A.    Yes,  sir,  they  were. 

Q.  And  when  did  those  sales  commence  to  the 
best  of  your  knowledge?  [277] 

A.  Well,  during  the  year  '47  I  would  say  they 
commenced. 

Q.     Probably  in  May  or  June  of  1947  % 

A.  I  would  say  the  year.  I  wouldn't  know  just 
what  month  we  started  to  sell  these  fixtures. 

Q.  And  those  sales  of  that  fixture  continued  by 
the  defendant  corporation  from  May  or  June,  1947, 
until  the  present  ?  A.     Yes,  sir. 

Q.  And  those  sales  have  been  made  in  Southern 
California,  have  they  not,  and  in  Los  Angeles 
County?  A.     Yes,  sir. 

Q.  And  it  is  a  fact,  is  it  not,  that  up  to  May  of 
1949,  at  least,  the  far  greater  percentage  of  the 
sales  of  that  fixture  were  made  in  California  than 
in  the  rest  of  the  country  ?  A.     Yes,  sir. 

Q.     And  your  estimate  is  that  up  to  at  least  May 
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of  1949  about  90  per  cent  of  the  sales  of  the  fixture 
were  made  in  California  by  the  defendant  corpora- 
tion I  A.     Yes,  sir,  I  would  say  that. 

Q.  Wouldn't  you  also  say,  Mr.  Jassim,  that 
through  all  the  period  of  time  during  which  the 
defendant  has  sold  this  Paramount  fixture  illus- 
trated in  Plaintiff's  Exhibits  19  and  20  for  identi- 
fication, 90  per  cent  of  its  total  sales  have  [278] 
been  in  California?  A.     Yes,  sir. 

Mr.  Foster:  The  catalog  marked  Plaintiff's  Ex- 
hibit 20,  for  identification,  is  offered  into  evidence 
as  Plaintiff's  Exhibit  20. 

The  Court :    It  may  be  received  in  evidence.  [279] 

*     *     * 

Q.  (By  Mr.  Foster) :  These  exhibits,  Plain- 
tiff's Exhibits  18,  19  and  20,  Mr.  Jassim,  I  note 
contain  not  only  information  as  to  the  size  or 
dimensions  of  the  fixture,  but  a  pictorial  represen- 
tation of  it  showing  the  underside,  the  lateral  sides, 
and  the  end  of  the  fixture  %  A.    Yes,  sir. 

Q.  Now,  why  is  it,  if  you  know,  that  these  cat- 
alogs of  the  defendant  corporation  contain  such  a 
pictorial  representation  of  the  fixture  ? 

A.  Well,  that's  for  the  engineers.  Everything 
on  that  page  is — would  be  pertaining  to  engineer- 
ing. In  other  words,  you  have  to  show  a  picture 
for  a  man  to  see  the  shape.  There  is  different 
shapes  of  fixtures,  but  then  as  you  get  down  to  the 
information,  there  is  everything  pertaining  to  the 
engineering  right  here  (indicating).   That  is  all  en- 
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gineering  data.  The  shape  and  the  size  are  all 
engineering  data.  That  has  to  be  fitted  into  spaces, 
and  with  reference  to  the  ceiling;  like  curves,  ef- 
ficiency,— that  is  all  pertaining  to  engineering. 

Q.  Mr.  Jassim,  the  record  doesn't  show  what 
you  mean  when  you  say  "this"  and  "that."  You 
are  pointing  to  the  line  drawings  which  appear 
upon  page  5,  and  the  curves  which  appear  upon 
page  6  of  Plaintiff's  Exhibit  20,  as  indicating  the 
information  that  must  be  shown;  that  is  correct, 
isn't  it?  [280]  A.     That  is  correct. 

Q.  Now,  my  question  is  directed  to  the  pictorial 
representation  which  is  at  the  top  of  page  5  of 
Plaintiff's  Exhibit  20,  which  has  no  dimensions 
upon  it,  or  angles,  or  indications  of  the  lighting 
efficiency.  Why  is  that  inserted,  if  you  know,  in 
this  catalog,  Plaintiff's  Exhibit  20?  Why  isn't 
there  used  in  the  catalog  only  this  engineering- 
information,  which  you  identify? 

*     *     * 

The  Witness:  Well,  we  start  everything  with  a 
picture.  In  other  words,  we  start  everything  with 
a  certain  form.  A  man  has  to  know  whatever  to 
show  a  man.  He  has  to  know  what  it  looks  like 
basically.  Then  we  go  along  and  give  the  man — 
in  other  words,  we  do  everything.  We  sell  fixtures 
to  the  wholesale  jobbers,  but  we  promote  our  fix- 
tures through  the  engineers  and  architects. 

Naturally,  he  has  to  see  what  the  fixture  looks 
like,  to  have  an  idea,  but  from  there,  of  course,  you 
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go  right  to  the  engineering  data.  In  other  words, 
it  is  unusual  for  him  not  to  refer  to  the  fixture  with 
the  engineering  data.  He  has  to  have  that,  and  he 
has  to  have  an  idea  also  what  the  fixture  looks  like. 
You  can't  just  sell  him  engineering  data,  without 
an  idea  what  the  fixture  itself  looks  like.  [281] 

Q.  (By  Mr.  Foster) :  Well,  as  I  understand 
your  testimony,  then,  these  catalogs,  Exhibits  18, 
19  and  20,  contain  a  pictorial  illustration  of  the 
Paramount  lighting  fixture  because  the  company 
has  found  it  is  necessary  for  the  purchasers  to  see 
what  the  fixture  looks  like,  its  over-all  appearance, 
before  they  buy  it,  as  well  as  to  know  the  dimen- 
sions and  the  technical  information  about  it ;  that  is 
a  fair  statement?  A.     Yes,  sir;  that's  right. 

Q.  And  I  judge  from  that  that  you  and  the  de- 
fendant have  found  it  is  necessary,  in  order  to 
induce  others  to  purchase  the  fixtures  of  the  de- 
fendant, that  the  purchaser  should  conclude  that 
the  fixture  has  a  desirable,  pleasing  appearance,  as 
well  as  meeting  technical  qualifications;  that  is  a 
fair  statement,  isn  't  it  ?  A.     Yes. 

Q.  I  notice  throughout  all  of  this  catalog,  Ex- 
hibit 20,  that  there  are  a  number  of  illustrations 
of  other  fixtures,  lighting  fixtures,  using  fluorescent 
tubes,  from  which  I  think  it  is  a  fair  conclusion 
that  the  defendant  corporation  has  found  it  neces- 
sary to  let  prospective  purchasers  see  the  different 
fixtures  of  its  manufacture  not  only  have  pleasing 
appearances,  appealing  to  the  eye,  but  they  have 
different  appearances  so  that  the  purchasers  can 
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select  those  fixtures  having  a  pleasing  appearance 
that  is  [282]  particularly  appealing  to  them;  is 
that  a  fair  statement? 

A.  Well,  I  will  say  it.  Basically,  we  manufac- 
ture a  fixture  from  the  study  of  light.  We  approach 
a  fixture  from  the  amount  of  efficiency  of  light,  or 
spread,  or  upper  or  down  light  that  we  get  out 
of  it.  It  assumes  shape  as  our  engineering  division 
shows  us  that  it  will  do  so-and-so,  and  so-and-so. 
Now,  when  it  gets  to  that  part  of  it,  you  sort  of 
hold  yourself  down  to  certain  dimensions,  to  get  a 
certain  amount  of  light  out  of  it.  Then  it  starts  to 
take  shape.  Naturally,  you  could  say  if  it  is  not 
pleasing  it  is  not  merchantable,  and  you  certainly 
have  to  have  it  pleasing. 

Q.     In  order  to  sell  a  lamp  % 

A.  Well,  sure.  It  has  to  have  the  efficiency  of 
light.  That's  the  basic  point.  That's  the  important 
point. 

Q.  I  note  in  looking  through  this  Plaintiff's 
Exhibit  20  that  some  of  the  fluorescent  light  tube 
fixtures,  for  example,  back  of  page  2,  have  a  length 
of  48%  inches,  and  some  of  them,  for  example,  a 
picture  on  the  back  of  page  6,  has  the  length  of 
491/0  inches,  and  some  of  them  have  a  width  of  14 
inches,  that  is  the  back  of  page  6,  and  some  of  them 
have  a  height  of  7  inches,  the  same  page,  whereas 
the  Paramount  fixture  on  the  back  of  page  5  has  a 
height  of  G1/^  inches,  and  a  width  of  12%  inches. 
Those  height  and  width  dimensions  are  chosen  in 
accordance  with  the  selection  of  a  design  which  is 
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sought  to  be  appealing  to  the  [283]  eye;  is  that 

correct  ? 

A.  No.  We  select  fixtures  for  the  efficiency  of 
light.  In  other  words,  we  can't  make  the  same  type 
of  fixture  for  every  room,  so  we  engineer  fixtures 
to — in  other  words,  if  you  go  in  a  super-market  you 
make  one  type  of  fixture,  because  you  want  a  cer- 
tain spread  of  light  in  the  super-market.  If  you  go 
to  an  office,  you  make  another  type  fixture  to  give 
it  a  different  type  of  efficiency.  And  these  fixtures 
assume  different  shapes  for  the  reasons  of  the  dif- 
ferent type  of  installations  that  you  make.  [284] 

*     •*     * 

Q.  Directing  your  attention  to  page  5,  the  fix- 
ture there,  that  is  made  in  a  form  where  it  has 
only  two  light  tubes,  hasn't  it?  A.     Yes,  sir. 

Q.  On  the  same  level  horizontally  ?  Side  by  side, 
they  are  horizontally  on  the  same  level? 

A.     Yes,  sir. 

Q.  I  notice  it  has  a  width  of  12%  inches  and  a 
height  of  Q1/^  inches,  as  compared  with  this  other 
one  you  have  referred  to,  which  has  a  height  of  5 
inches  and  a  width  of  12%  inches.  Where  is  that 
fixture  on  page  5  used  ? 

A.     This  fixture  here  (indicating)  ? 

Q.    Yes. 

A.  Well,  it  would  be  used  in  drafting  rooms,  in 
certain  offices. 

Q.  Well,  do  you  recall  any  lamp  fixture  which 
is  sold  by  the  defendant  corporation  and  advertised 
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in  any  catalog  sheets  distributed  by  the  defendant 
corporation,  which  catalog  [285]  sheets  do  not  con- 
tain a  pictorial  representation  showing  the  appear- 
ance of  that  lighting  fixture  1 

A.  Well,  I  don't  know  of  any  advertising  that 
doesn't  show  any  pictorial.  There  are  some.  I  have 
seen  some,  but  mostly  they  would  show  that. 

Q.  Almost  without  exception  all  literature  dis- 
tributed by  the  defendant  corporation  with  respect 
to  its  lighting  fixture  contains  a  large  pictorial 
representation,  so  that  the  reader  can  see  what  the 
lighting  fixture  looks  like,  in  order  for  him  to 
determine  whether  it  is  appealing  to  his  eye;  that 
is  true,  isn't  it  ?  A.     Yes,  sir;  it  is.  [286] 

*  *     * 

Q.  Is  it  your  opinion  that  the  Paramount  fix- 
ture illustrated  in  Plaintiff's  Exhibits  18,  19  and 
20  differs  in  its  over-all  appearance  from  the  other 
fixtures  shown  in  the  defendant's  catalogs,  Exhibits 
19  and  20? 

A.     Well,  all  fixtures  are  different. 

*  *     * 

Q.  Is  it  your  opinion  that  the  over-all  appear- 
ance of  the  Paramount  fixture  illustrated  in  the 
Exhibits  18,  19  and  20  differs  from  the  over-all 
appearance  of  the  other  fixtures  of  Defendant's 
manufacture  illustrated  in  those  catalogs  ? 

A.     Yes,  sir,  it  does. 

Q.  Now,  having  regard  to  the  over-all  appear- 
ance of  the  Paramount  fixture,  which  is  in  evidence 
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here  as  Plaintiff  's  Exhibits  14  and  15,  what  is  there 
to  your  mind  that  distinguishes  that  appearance 
from  the  over-all  appearance  of  the  other  fixtures 
of  the  defendant's  manufacture,  and  will  you  state 
that,  without  studying  any  of  the  fixtures  that  are 
here  in  court,  looking  at  the  judge  or  myself? 

A.  Well,  I  would  say  the  shape  was  a  little 
different.  It  has  a  little  different  type  of  baffle 
on  it. 

Q.  Do  I  understand  that  the  over-all  outline, 
for  example  of  a  section  across  the  fixture,  and  the 
arrangement  of  the  transverse  and  longitudinal 
louvers,  to  your  mind,  contribute  to  the  over-all 
appearance  of  the  Paramount  fixture,  which  dis- 
tinguishes it  from  the  over-all  appearance  of  the 
other  fixtures  of  the  defendant's  manufacture;  is 
that  a  fair  statement? 

A.  The  full  shape  is  different  than  the  other 
fixtures.  If  you  refer  to  any  particular  feature  it- 
self, there  are  fixtures  in  our  line  that  have  the 
same  features  as  the  Paramount.  [290] 

Q.  But  to  your  mind,  as  I  understand  your 
previous  answer,  it  is  the  shape,  for  example,  of 
the  ends  of  the  fixture  and  the  arrangement  of  the 
longitudinal  and  transverse  baffles  that  enables  you 
to  distinguish  the  over-all  appearance  best  of  the 
Paramount  fixture  from  the  others  of  defendant, 
that  is  true,  isn't  it? 

A.  I  wouldn't  answer  that.  I  would  answer  it  in 
the  respect  that  it  has  a  little  bit  different  shape 
than  the  other  fixtures.    But  when  you  talk  about 
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the  louver,  we  apply  that  same  idea  to  other  fix- 
tures. 

Q.  What  did  you  mean  when  you  said  one  of 
the  two  things  to  your  mind  that  made  the  Para- 
mount fixture  appearance  distinctive  was  the 
louvers  ?  A.     The  shape  of  it. 

Q.     The  shape  of  the  louvers  *? 

A.     The  shape  of  the  fixture  itself. 

Q.  You  mentioned  louvers.  What  is  there  about 
the  louvers  of  the  Paramount  fixture  that  make  it 
distinctive  from  other  fluorescent  lighting  tube  fix- 
tures ? 

A.  We  have  different  types  of  louvers  with  dif- 
ferent spacings. 

Q.  That  is  the  spacing  and  the  number  of  the 
louvers,  transverse  louvers,  and  the  shape  of  the 
longitudinal  louver,  that  is  what  you  meant  % 

A.     Yes.  [291] 

Q.  What  is  there  other  than  those  features  of 
the  louvers  that  make  the  appearance  of  the  Para- 
mount fixture  distinctive  in  your  opinion  from  all 
other  fixtures  of  the  defendant,  the  over-all  shape 
you  have  mentioned  ?  Is  there  anything  else  % 

A.  It  is  very  hard  to  answer  that  because  there 
are  a  lot  of  fixtures  that  are  very  similar  to  the 

Paramount  fixture. 

*     *     •* 

Q.  Haven't  we  agreed,  Mr.  Jassim,  that  in  your 
opinion  the  appearance  of  the  Paramount  fixture 
of  defendant  is  distinctive   from  the  over-all  ap- 
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pearance  of  all  other  fixtures  of  defendant?    We 

agree  to  that,  don't  we  ? 

A.     I  made  a  mistake  if  I  said  that. 

Q.     Don't  you  think  so? 

A.  There  are  some  features  that  it  isn't  too 
distinctive  from.  [292] 

*  *     * 

Q.  Plaintiff's  Exhibit  13  is  the  Viz- Aid  fixture 
of  the  plaintiff  corporation.  You  have  seen  that  in 
court  here  while  you  have  been  in  attendance, 
haven't  you?  A.    Yes,  sir. 

Q.  And  you  saw  a  Viz- Aid  fixture  like  that 
prior  to  the  time  that  you  went  to  work  for  the 
defendant  corporation,  didn't  you? 

A.     I  don't  think  so.   I  don't  really  know.  [295] 

*  *     * 

Q.  Did  you  have  anything  to  do,  Mr.  Jassim, 
with  the  design  of  the  defendant's  lighting  fixture, 
Plaintiff's  Exhibit  14  or  15,  the  Paramount  fixture? 

A.  No,  sir,  I  don't  think  I  did.  I  don't  think  I 
was  with  the  firm  then.  [296] 

*  *     * 

Q.  But  as  regards  the  over-all  general  appear- 
ance to  [298]  your  eye,  at  least,  there  is  no  dif- 
ference in  the  appearance  of  the  fixture  illustrated 
in  the  sheet,  which  is  Plaintiff's  Exhibit  19,  and 
page  5  of  Plaintiff's  Exhibit  20,  when  I  place  them 
side  by  side  in  front  of  you,  that  is  true,  isn't  it? 

A.     Just  at  a  fast  glance,  I  would  say  so. 
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Cross-Examination 
By  Mr.  Miketta : 

Q.  While  you  have  Exhibit  20  before  you,  I 
want  to  call  your  attention  to  the  fixture  illustrated 
on  page  3  of  Exhibit  20.  Is  it  correct  that  the  width 
of  that  is  10%  inches  and  the  over-all  height  is 
6%  inches? 

A.     Yes,  sir,  according  to  the  catalog. 

Q.  And  that  also  has  inclined  sides  and  a  step- 
down  end  and  a  louvered  bottom,  is  that  correct? 

A.     Yes,  sir. 

Q.  And  the  ends  are  perforated  with  a  certain 
design,  [299]  which  is  illustrated  both  in  the  per- 
spective view  at  the  top  and  also  in  the  diagrams 
appearing  in  the  center  of  the  page,  is  that  correct  ? 

A.    Yes,  sir. 

Q.  And  speaking  of  dimensions,  turn  to  page 
11,  please.  Now,  the  over-all  height  of  that  fixture 
is  5  inches  and  the  width  is  12!/2  inches,  is  that 
correct  %  A.     Yes. 

Q.  And  I  believe  you  had  some  difficulty  in 
answering  Mr.  Foster's  question  as  to  whether  that 
was  used  in  a  market  or  not.  Will  you  read  what 
appears  in  the  upper  left-hand  portion  of  that 
page? 

A.  "The  rich  looking  unit  for  banks,  stores, 
civic  buildings  with  high  ceilings. ' ' 

Q.  In  other  words,  as  you  glance  through  this 
catalog  you  find  that  there  are  various  fixtures 
which  are  illustrated  there,  and  they  range  in  width 
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from  approximately  10%  inches  to  perhaps  15  or 

18  inches,  is  that  correct?  A.     Yes,  sir,  it  is. 

Q.  And.  they  vary  in  height  of  the  total  fixture 
from  5  inches  as  in  the  case  of  the  fixture  on  page 
11  to  perhaps  7  or  8  inches,  I  believe  8  inches  was 
the  maximum  commented  upon,  is  that  correct? 

A.     Yes,  sir. 

Q.  Now,  I  call  your  attention  specifically  to  Ex- 
hibit [300]  19,  which  is  that  single  sheet.  Look  at 
that  closely  instead  of  casually  and  tell  me  whether 
that  particular  fixture  as  illustrated  on  sheet  19 
was  ever  sold  by  Ruby  Lighting,  to  your  knowledge. 

A.     No,  sir,  it  never  has  been. 

Q.    Why  do  you  say  that  ? 

A.  I  don't  ever  recollect  the  design  of  this  cen- 
ter part  ever  being  sold,  and  I  can't  understand 
how  it  ever  got  in  the  catalog,  frankly. 

Q.  In  other  words,  in  Exhibit  18  the  fixture 
shown  on  page  8  differs  from  that  shown  on  Ex- 
hibit 19  in  the  formation  of  that  medallion  or  part 
on  the  side  rails,  is  that  correct?  A.     Yes,  sir. 

Q.  But  with  that  exception  the  rest  of  the  unit 
is  exactly  the  same,  is  that  correct  1 

A.     Yes,  sir,  it  is. 

Q.  How  are  the  louvers  removed  when  you  want 
to  put  the  new  lamps  in? 

A.  You  slide  them  out  of  the  end,  there  is  an 
opening  in  the  end,  and  you  slide  it  right  out  and 
it  hinges  off  the  other  side. 

Q.  Can  you  point  to  a  diagram  that  illustrates 
that?  A.     Yes,   sir.    Right  here   (indicating). 
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The  Court:     Referring  to  Plaintiff's  Exhibit  19. 

Q.  (By  Mr.  Miketta)  :  In  other  words,  the  en- 
tire louver  assembly — you  wouldn't  call  that  sliding, 
it  hinges,  doesn't  it? 

A.     Hinges,  that's  right. 

Q.  If  you  will  refer  to  Exhibit  20  and  look  at 
page  3,  do  the  louvers  in  that  particular  fixture 
hinge  downwardly,  too?  A.     Yes,  sir. 

Q.  And  the  fixture  illustrated  on  page  5,  which 
is  the  accused  structure,  does  that  again  show  the 
louvers  hinging  down  ?  A.     Yes,  sir. 

Q.  When  those  louvers  are  hinged  down,  you 
don't  move  the  end  plates  down? 

A.     No,  sir.    The  end  place  is  stationary.  [302] 


Redirect  Examination 
By  Mr.  Foster: 

Q.  The  catalog,  Plaintiff's  Exhibit  20,  was  by 
the  defendant  sent  out  or  distributed  to  a  certain 
mailing  list  or  group  of  people,  and  the  catalog 
containing  the  sheet  Plaintiff's  Exhibit  19  was  like- 
wise distributed  and  sent  out  to  the  same  group  of 
people,  wasn't  it? 

A.     Yes,  sir,  I  would  say  so. 

The  Court:  Now,  just  a  minute.  Has  there  been 
any  testimony  that  Plaintiff's  19  was  ever  in  a 
catalog  ? 

Mr.  Foster :     I  understood  that  it  was. 

Is  that  correct,  Mr.  Jassim  ? 
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The  Witness :  I  think  I  made  the  statement  that 
I  have  never  seen  it  in  a  catalog. 

Q.  (By  Mr.  Foster)  :  But  you  do  recall  that 
the  sheet,  Plaintiff's  Exhibit  19,  was  distributed  by 
the  defendant  corporation? 

A.  I  assume  I  saw  it.  I  don't  remember  that  I 
did  see  it,  but  I  will  assume  that.  Being  in  the 
business,  I  know  we  made  the  sheet,  so  I  assume 

that  I  saw  it.  [303] 

*  *     * 

Q.  That  was  Plaintiff's  Exhibit  4,  for  identifica- 
tion, as  you  will  see  here  in  the  deposition  on  page 
16,  and  here  is  the  marking  "Plaintiff's  Exhibit  4, 
for  identification,"  from  the  deposition,  it  is  the 
same  sheet  as  Plaintiff's  Exhibit  19;  isn't  it  your 
recollection  of  the  testimony  now  that  some  of  this 
sheet,  Plaintiff's  Exhibit  19,  were  distributed  by 
the  defendant  corporation? 

A.  TTell,  maybe  I  didn't  notice  the  design  effect; 
but  as  far  as  I  know,  as  long  as  the  design  has  been 
called  to  my  attention,  I  would  say  the  only  one  that 
I  recollect  is  the  one  that  is  in  the  catalog.  [305] 

*  *     * 

Q.  (By  Mr.  Foster)  :  Did  the  defendant  cor- 
poration ever  notify  the  trade  that  a  change  had 
been  made  in  the  design  of  the  fixture,  Plaintiff's 
Exhibit  19,  as  regards  the  panels  in  the  center  of 
the  sides  and  as  compared  with  Plaintiff's  Exhibits 
18  and  20? 

A.     My  first   recollection  of  the  fixture  is  just 
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exactly  the  way  it  is  in  the  catalog.  I  didn't  have 
anything  to  do  with  that  sheet,  and  I  may  have  seen 
it  in  our  office.  But  the  only  recollection  I  have  of 
the  catalog  being  sent  to  any  of  our  customers  is 
the  way  it  appears  in  the  catalog  as  a  total. 

The  Court:  Do  you  know  or  do  you  not  know 
whether  or  not  any  notice  was  sent  out  to  the  trade 
or  your  customers  in  which  any  specific  reference 
was  made  to  that  sheet  which  is  [308]  Plaintiff's 
Exhibit  19? 

The  Witness:   No,  sir,  I  don't. 

*     *     * 

BENJAMIN  RUBY 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
under  Rule  43(b)  of  the  Federal  Rules  of  Civil 
Procedure,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Direct  Examination 
By  Mr.  Foster: 

Q.     Is  your  name  Mr.  Ruby  or  Rubinstein  ? 

A.     Ruby. 

Q.     Your  full  name  % 

A.     Benjamin  Ruby. 

Q.  You  are  a  resident  of  Los  Angeles  County 
and  you  are  president  of  the  defendant  corporation, 
is  that  correct  ?  A.     That  is  correct. 

Q.  Do  you  recall  that  you  gave  your  testimony 
by  deposition  in  this  action  in  my  office  on  the  24th 
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of  May,  1949,  and  read  and  signed  your  deposition 

there  taken  ?  [309]  A.     That  is  right. 

Q.  And  you  own  some  79  or  80  per  cent  of  the 
stock  of  the  defendant  corporation  and  have  con- 
tinuously since  it  was  formed,  have  you  not? 

A.     Correct. 

Q.  When  did  you  first  become  associated  with 
the  defendant  corporation,  Mr.  Ruby  ? 

A.     With  the  Ruby  Lighting  Corporation  ? 

Q.     Yes.  A.     Since  the  beginning  of  it. 

Q.     And  that  was  when  ? 

A.     Shall  we  go  back  East  or  in  California  ? 

Q.     Just  this  present  company. 

A.  The  present  company  I  think  was  about 
1940. 

Q.  And  the  Ruby  Lamp  Manufacturing  Com- 
pany, that  was  a  predecessor,  wasn't  it? 

A.     That's  right. 

Q.    With  which  you  were  associated  in  the  East? 

A.     That's  right. 

Q.     And  it  also  dealt  in  lighting  fixtures  ? 

A.     Correct. 

Q.  And  after  that  and  before  association  with 
the  defendant  corporation,  you  were  an  officer  of 
Ruby  Lighting  Company,  Inc.,  that  is  true,  isn't  it? 

A.     Correct.  [310] 

Q.     And  it  also  dealt  in  lighting  fixtures  ? 

A.     That  is  right. 

Q.  And  it  was  adjudged  a  bankrupt  in  1942  and 
the  present  defendant  corporation  took  over  its  as- 
sets, is  that  correct  ?  A.     That  is  correct. 
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Q.     You  have  been  continuously  in  attendance 
here  in  court  during  this  trial,  have  you  not? 


A.    I  said  I  was  absent  one  morning. 

Q.  Plaintiff's  Exhibit  19  is  one  sheet  of  a  cat- 
alog entitled  "The  Paramount."  Was  that  sheet 
contained  in  a  catalog  distributed  by  the  defendant 
corporation  1 

A.     Just  the  sheets  were  distributed. 

Q.  And  it  was  distributed  to  about  a  thousand 
people,  was  it  not?  A.     Approximately. 

Q.     That  was  in  1947?  A.    About  that. 

Q.     In  approximately  what  month  ? 

A.     The  early  part  of  '47. 

Q.  Who  made  the  design  of  the  fixture  which  is 
shown  [311]  in  Plaintiff's  Exhibit  19?  You  made 
it,  did  you  not  ? 

A.  I  am  not  a  designer,  but  it  was  made  under 
my  instructions. 

Q.  Well,  weren't  you  and  you  alone  responsible 
for  the  design  of  the  fixture  shown  in  Plaintiff's 
Exhibit  19  f  A.     That  is  correct.  [312] 

Q.  And  helping  you  in  that  work  was  an  em- 
ployee of  the  defendant  corporation  known  as  Bob, 
was  there?  A.     That's  right. 

Q.  He  was  the  only  one  who  helped  you,  and  he 
helped  you  by  making  sketches  that  you  told  him 
to  make?  A.     That's  right, 

Q.  And  you  don't  know  the  last  name  of  Bob, 
or  where  he  is? 
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A.    I  don't  know  where  he  is  now. 

Q.     And  you  don't  know  his  last  name  ? 

A.     I  can  look  it  up,  if  it  is  necessary. 

Q.     But  you  don't  know  it  now ? 

A.  I  don't  remember  it.  It  is  a  hard  name  to 
remember. 

Q.    And  the  making  of  that  design 

A.    Yes. 

Q.     shown  in  Plaintiff's  Exhibit  19,  with  the 

help  of  Bob,  consumed  somewhere  between  a  total 
of  8  to  12  hours,  did  it  not  ? 

A.  I  don't  know  the  hours  because  we  made 
about,  oh,  I  would  say  approximately  8  or  10  dif- 
ferent designs. 

Q.     Just  rough  sketches  which  you  threw  away? 

A.     That's  right. 

Q.  Isn't  it  your  best  estimate  it  was  a  few  hours 
and  probably  less  than  10  or  12  that  were  con- 
sumed in  reaching  the  design  shown  in  that  exhibit, 
Plaintiff's  Exhibit  19?  [313] 

A.     Yes ;  a  rough  design,  yes. 

Q.  And  it  was  your  purpose  in  making  that 
design  to  provide  a  general  over-all  appearance  and 
eye  appeal  for  a  fluorescent  tube  fixture  that  was 
distinctly  different  from  the  fixtures  and  their  ap- 
pearance as  those  fixtures  were  made  by  com- 
petitors ;  is  that  correct  ? 

A.  Well,  no.  The  trend  of  business  has  been  go- 
ing towards  engineered  lighting  for  some  time,  see, 
and  we  had  to  revamp  our  line,  and  we  have  made 
about  8  or  10  designs  on  which  2  or  3  were  left  to 
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market,  that  we  did  put  on  the  market  at  the  same 

time,  including  this  one. 

Q.  But  when  did  you  make  this  design  on  Plain- 
tiff's Exhibit  19? 

A.     I  would  say  late  1946  or  '47. 

Q.  When  you  made  that  design,  the  defendant 
corporation  didn't  even  have  an  engineer  in  its 
employ,  did  it,  Mr.  Ruby  1 

A.  No.  But  our  salesmen  would  come  in  and  say 
they  have  got  to  have  engineered  lighting,  and 
that 's  when  we  started  to  develop  this  line. 

Q.  Are  you  responsible  for  the  engineering  in- 
volved in  this  design,  shown  in  Plaintiff's  Exhibit 
19?  A.     No,  sir. 

Q.  Well,  you  said  there  was  no  one  other  than 
Bob  who  helped  you  in  the  design  1  [314] 

A.    Yes,  sir. 

Q.  And  the  company  had  no  engineers  in  its 
employ  ?  A.     No. 

Q.  Was  any  engineering  done  upon  this  design 
of  the  Paramount  fixture,  Plaintiff's  Exhibit 
19, A.     No. 

Q.    before  this? 

A.  We  have  tried  to  make  the  fixture  and 
placed  the  lamp  in  certain  positions,  and  we  put  a 
light  meter  under  it,  to  see  what  directions,  and  so 
forth,  by  ourselves.  We  didn't  call  it  engineering, 
but  it  was  close  to  it. 

Q.  You  did  that  before  this  particular  Plain- 
tiff's Exhibit  19  was  distributed  by  the  defendant? 

A.     That's  right. 
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Q.  And  you  did  that  testing  with  the  light  meter 
in  1947? 

A.     Yes.  We  used  light  meters  as  far  back  as  '40. 

Q.  But  you  used  a  light  meter  on  the  particular 
fixture,  Plaintiff's  Exhibit  19, 

A.     That's  right. 

Q.    in  1947?  A.     That's  right. 

Q.     Before  you  distributed  this  sheet? 

A.     That's  right. 

Q.  No  other  engineering  was  done  upon  this 
fixture, [315]  A.     No. 

Q.     shown  in  Plaintiff 's  Exhibit  19  ? 

A.     No,  sir. 

Q.  And  no  fixtures  precisely  like  that  shown  in 
Plaintiff's  Exhibit  19  were  ever  sold  by  the  defend- 
ant, that  is,  fixtures  having  a  side  panel  as  indi- 
cated by  the  pencil  numeral  1  on  its  side  in  Plain- 
tiff's Exhibit  19?  A.     I  didn't  get  that. 

Q.  Did  the  defendant  corporation  ever  make  a 
light  fixture  like  that  shown  in  Plaintiff's  Exhibit 
19  and  sell  it? 

A.     Exactly  designed  like  that  ? 

Q.     Yes.  A.     This  exact  one? 

Q.     Yes.  A.     No,  sir. 

Q.  The  defendant  did  make  and  sell  a  fixture  in 
all  respects  like  that  shown  in  Plaintiff's  Exhibit 
19,  except  it  was  a  slightly  different  form,  as  to  the 
ornament  in  the  middle  of  the  side  of  the  fixture, 
as  indicated  by  the  pencil  numeral  1  on  Plaintiff's 
Exhibit  19 ;  that  is  correct,  isn't  it  ? 

A.    We  made  another  fixture,  yes. 
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Q.    And  it  was  identical,  with  that  exception? 
A.     That's  right.  [316] 


Q.  (By  Mr.  Foster) :  The  fixture  identical  ex- 
cept for  that  panel  in  the  side  is  the  fixture  that  is 
shown  in  Plaintiff's  Exhibits  18  and  20,  and  that  is 
what  you  were  referring  to  1 

A.     That's  correct. 

Q.  Referring  to  Plaintiff's  Exhibit  19,  this 
decoration,  two  rectangles  in  the  middle  of  the  side 
indicated  by  the  numeral  1,  was  your  thought,  as 
well  as  all  the  rest  of  the  design;  that's  true, 
isn't  it? 

A.  Well,  it  just  come  out  that  way.  While  you 
are  designing,  you  try  to  put  in  something,  and 
when  you  go  to  manufacture,  you  change  your  de- 
sign completely  because  you  can  find  labor-saving. 
You  see,  I  also  supervise  in  the  factory,  and  we 
have  this 

Q.  But  the  idea  of  having  that  decoration  in- 
dicated by  the  numeral  1  on  Plaintiff's  Exhibit  19 
was  yours?  A.     That's  right. 

Q.  Had  you,  prior  to  the  time  you  completed 
the  design  shown  in  Plaintiff's  Exhibit  19,  seen 
fixtures  of  the  Day-Brite  Company  like  Plaintiff's 
Exhibit  13  here  in  evidence? 

A.    Well,  here,  prior  to 

Q.  Yes,  had  you  seen  that  light  fixture  before 
the  time  you  completed  the  design  shown  in  Plain- 
tiff's Exhibit  19?  [317] 
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A.  I  have  seen  lots  of  fixtures,  but  I  didn't  take 
particular  notice  of  that.  I  would  go  into  a  place 
and  see  50  or  100  fixtures  hanging  there. 

Q.  You  don't  deny,  do  you,  that  you  did  see  the 
plaintiff's  fixture,  Plaintiff's  Exhibit  13,  before  you 
completed  the  design  of  the  fixture,  Plaintiff's  Ex- 
hibit 19? 

A.  I  don't  deny  it,  and  I  don't  admit  it,  because 
I  have  seen  lots  of  them. 

Q.  Now,  did  any  other  employee  of  the  defend- 
ant, or  anyone  else,  help  you  in  completing  the  de- 
sign of  Plaintiff's  Exhibit  19,  except  this  man  Bob? 

A.     Complete  it  in  the  design? 

Q.     In  the  design,  yes. 

A.     Not  that  I  can  remember. 

Q.  What  were  Bob's  duties  there  with  the  de- 
fendant corporation?  Was  he  an  artist? 

A.     I  would  call  him  a  designer  or  draftsman. 

Q.     He  was  a  draftsman,  was  he?  A    Yes. 

Q.  Did  the  defendant  corporation  receive  any 
orders  for  lighting  fixtures  as  a  result  of  distribut- 
ing its  leaflet  which  is  Plaintiff's  Exhibit  19? 

A.    Which  one? 

Q.     Plaintiff's  Exhibit  19. 

A.     Is  this  19  (indicating)  ?  [318] 

The  Court :    That  is  19,  yes. 

The  Witness:  I  don't  recollect  if  we  received 
orders,  but  we  never  made  this  fixture. 

Q.  (By  Mr.  Foster)  :  Did  you  ever  notify  any 
of  those  to  whom  you  distributed  the  leaflet,  Plain- 
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tiff 's  Exhibit  19,  that  the  defendant  would  not  make 

and  sell  a  fixture  exactly  as  there  illustrated  % 

A.  No,  we  never  did,  but  with  a  lot  of  our  fix- 
tures, we  can  just  change  a  little  gimmick  on  it  and 
just  ship  it  without  notification. 

Q.     Because  it  is  so  nearly  like  it  ? 

A.     It  just  doesn't  make  any  difference. 

Q.  The  changes  make  so  little  difference  in  the 
over-all  appearance  that  it  isn't  necessary  to  notify 
the  recipient  of  the  catalog  or  sheet  ? 

A.     It  doesn't  make  any  difference  in  the  design. 

Q.  So  that  you  felt  here  the  appearance  of  the 
fixture  in  Plaintiff's  Exhibit  19  and  the  appearance 
in  Plaintiff's  Exhibits  18  and  20  were  so  nearly 
alike,  that  the  change  in  the  panel  numeral  1  in 
Plaintiff's  Exhibit  19  was  so  insignificant  that  it 
wasn't  necessary  to  notify  the  purchasers  that  you 
were  changing  it? 

A.     We  didn't  notify  them. 

Q.     Is  that  right?  A.     That's  right.  [319] 

The  Court:  In  addition  to  Plaintiff's  Exhibit  19 
in  evidence,  that  is  that  one  sheet  you  have  been 
looking  at, 

The  Witness :  Yes. 

The  Court:     did  this  employee  Bob,  or  you 

and  Bob  in  conjunction,  also  prepare  a  blueprint  or 
a  specification  of  this  fixture  ? 

The  Witness :   No,  we  roughed  it  out,  see. 

The  Court:  Now,  what  did  you  rough  out?  Did 
you  rough  out  the  fixture  shown  on  Exhibit  19  on  a 
blueprint  ? 
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The  Witness :  No,  we  roughed  this  out  on  regular 
drawing  paper. 

The  Court :  Just  as  you  have  it  there  % 

The  Witness :    Yes,  on  white  drawing  paper. 

The  Court :  What  I  am  asking  you  is :  what  you 
roughed  out  on  white  drawing  paper  was  the  fixture 
shown  on  Exhibit  19? 

The  Witness:    That's  right. 

The  Court:  Or  was  it  a  plan  with  dimensions  of 
the  fixture? 

The  Witness:  No,  it  was  with  dimensions,  like  a 
working  drawing  for  the  factory. 

The  Court :   You  made  a  working  drawing  ? 

The  Witness:    That's  right. 

The  Court:   In  addition  to  Exhibit  19? 

The  Witness:   That's  right.  [320] 

The  Court:  And  the  working  drawing  had  di- 
mensions on  it? 

The  Witness :   Yes,  sir. 

The  Court:    The  height,  width,  length? 

The  Witness :   Yes,  sir. 

The  Court:    Do  you  still  have  that  drawing? 

The  Witness:  I  don't  think  so.  I  have  been  look- 
ing through  all  the  drawings,  and  this  man  hasn't 
been  with  us  for  some  time,  and  I  just  couldn't 
find  it. 

The  Court :  You  say  you  never  made  any  of  the 
fixtures  shown  on  Exhibit  19? 

The  Witness :  No. 

The  Court:  But  you  made  the  fixtures  called 
"Paramount"  shown  in  Exhibit  18? 
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The  Witness:    That's  right. 

The  Court :   On  pages  8  and  9 1 

The  Witness:    That's  correct. 

The  Court :  Did  you  have  a  blueprint,  a  working 
drawing  for  those  % 

The  Witness:  Well,  this  is  after  three  years.  It 
is  very  hard  to  clean  the  room  out,  and  you  change 
employees. 

The  Court:  Aren't  you  still  making  the  Para- 
mount design  shown  on  pages  8  and  9  of  Exhibit  18  ? 

The  Witness:  We  still  make — we  haven't  made 
that,  I  would  say,  for  four,  five  or  six  months.  [321] 

The  Court :  You  made  some  as  late  as  six  months 
ago,  then? 

The  Witness :   Yes. 

The  Court :    Did  you  have  a  blueprint  or  design  ? 

The  Witness:  No,  we  have  the  patterns  in  the 
factory,  see.  We  have  a  pattern  like  when  you  cut 
dresses,  or  anything  else. 

The  Court :  Jigs  and  patterns  and  what-not  ? 

The  Witness:    Yes. 

The  Court:  Do  you  still  have  the  jigs  and  pat- 
terns ? 

The  Witness:  I  think  we  should  have  it.  It  be- 
comes a  stock  body.  We  use  three  or  four  different 
numbers  on  the  same  chassis,  as  you  call  it,  on  the 

body  in  there. 

*     *     * 

Q.  (By  Mr.  Foster)  :  Let  me  see  if  I  understand 
you  correctly,  Mr.  Ruby.  After  you  had  completed 
the  design  of  the  fixtures  shown  in  Plaintiff's  Ex- 
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liibit  19,  one  of  them  was  made  by  hand  by  the  de- 
fendant corporation? 

A.     That's  correct.  [322] 

Q.  Then  you  looked  it  over,  and  approved  it,  and 
had  the  commercial  devices  made  like  it,  except  that 
this  panel  indicated  by  the  number  1  was  changed? 

A.  I  found  labor-saving  devices,  and  we  had  to 
change  these  while  we  made  it. 

Q.  The  labor-saving  device  has  reference  to  this 
panel  No.  1  on  Plaintiff's  Exhibit  19? 

A.     That's  correct. 

Q.  How  soon  after  you  had  completed  the  design 
of  Plaintiff's  Exhibit  19  did  you  have  this  one  made 
in  the  shop?   Was  that  right  afterwards? 

A.     Oh,  I  would  say  several  weeks. 

Q.  Then,  as  soon  as  the  one  was  made  in  the 
shop, — about  when  was  that  made?    In  '47? 

A.     In  '47. 

Q.     About  May  or 

A.     The  early  part  of  '47. 

Q.  How  soon  after  was  it,  after  the  first  one  was 
made  in  the  shop  in  early  '47,  that  the  commercial 
forms  were  made  and  sold?  Was  it  just  a  matter  of 
a  couple  of  weeks? 

A.     That's  correct.    We  made  dies. 

Q.     Would  you  say  two  or  three  weeks  ? 

A.     After  the  first  one? 

Q.    Yes.  A.     A  few  weeks,  yes.  [323] 

Q.  Two  or  three  weeks  after  the  first  one  was 
made,  your  shop  started  turning  out  the  commercial 
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product  like  Plaintiff's  Exhibit  19,  except  for  the 

panel  there?  A.     That's  right. 

Q.  And  what  were  the  steps  you  took  in  having 
this  first  device  made?  You  just  took  the  sketches 
that  Bob  made  for  you  under  your  direction,  show- 
ing this  design  on  Plaintiff's  Exhibit  19,  to  your 
shop  and  said,  "Make  one  like  this"? 

A.     That's  right. 

Q.  And  you  told  them  what  dimensions  to  use  in 
making  that  one?  It  was  a  full-size  fixture,  wasn't 
it? 

A.  It  was  a  full-sized  drawing  that  goes  accord- 
ing to  dimensions  and  all.  We  made  ours  for  the 
lamps,  and  we  can't  go  over  that,  because  then  the 
lamps  won't  go  in. 

Q.  But  you  selected  the  dimensions  and  told  the 
shop? 

A.  The  approximate  dimensions  that  will  fit  into 
it. 

Q.  And  those  dimensions  of  the  first  one,  made 
by  the  shop  under  your  direction,  were  the  same 
as  the  ones  that  were  subsequently  made  commer- 
cially, except  for  this  middle  panel,  No.  1,  on  Plain- 
tiff's Exhibit  19?  A.     That's  correct. 

Q.  But  all  that  they  had  in  the  shop  to  make 
that  first  fixture,  Paramount  fixture,  like  Plaintiff's 
Exhibits  18  and  20,  were  these  sketches  that  Bob 
made  for  you, [324] 

A.     That's  correct. 

Q.    and  the  dimensions  you  gave  them? 
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A.     That's  correct. 

Q.  Then  when  the  fixture  was  produced  commer- 
cially, like  Plaintiff's  Exhibits  18  and  20,  all  your 
•shop  had  to  go  by  was  the  fixture  that  was  first  made, 
incorporating  your  design  that  you  have  just  re- 
ferred to?  A.     That's  correct. 

The  Court:  He  told  me  that  they  made  a  blue- 
print to  work  from. 

The  Witness:  A  working  drawing  on  a  white 
paper. 

The  Court :   A  working  drawing  on  a  white  paper. 

The  Witness:  Yes,  sir. 

The  Court :    Rather  than  a  sketch. 

The  Witness:   That's  right. 

Q.  (By  Mr.  Foster) :  When  the  first  one  was 
made  incorporating  this  design,  was  there  a  drawing 
on  white  paper  with  all  the  dimensions  ? 

A.     Yes,  a  working  drawing. 

Q.     Even  before  the  first  fixture  was  made? 

A.     Yes. 

Q.  Then  the  same  working  drawing  with  all  di- 
mensions was  used  in  the  shop  to  produce  the  com- 
mercial fixture  like  Plaintiff's  Exhibits  18  and  20? 

A.  Yes,  with  a  few  minor  changes,  where  you 
could  save  [325]  on  the  labor,  or  something. 

Q.     And  Bob  worked  out  that  drawing? 

A.     Yes,  sir. 

Q.  And  you  gave  him  the  dimensions  to  put  on 
it?  A.     That's  correct. 

Q.  And  that  included  the  number  of  louvers, 
and  the  height  and  width  of  the  fixture,  and  so  on? 
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A.     That's  correct. 

Q.  Now,  what  made  you  select  the  values  you  did 
for  the  height  and  the  width  of  that  fixture'?  How 
did  you  get  those  dimensions  ? 

A.  Well,  we  go  by  the — by  all  lighting  fixtures. 
They  are  all  about  the  same  height  or  width,  within 
fractions  different. 

Q.  Did  you  take  the  height  and  width  and  length 
dimensions  involved  in  Plaintiff's  fixtures  14  and  15 
off  of  some  other  fixture  1 

The  Court:  Just  a  minute.  You  mean  Plaintiff's 
Exhibits  14  and  15? 

Mr.  Foster:  Yes,  Plaintiff's  Exhibits  14  and  15. 
I  am  sorry,  your  Honor. 

The  Witness :  No,  on  all  lighting  fixtures  we  stud- 
ied the  height  so  as  to  have  room  enough  for  ballast 
and  room  enough  for  the  lamps  and  room  for  a 
louver  to  swing.  In  99  out  of  a  hundred  fixtures  they 
are  about  the  same  height.  [326]  You  have  to  have 
that  amount  of  height  to  have  the  lamps  and  the 
ballast. 

Q.  (By  Mr.  Foster)  :  How  did  you  get  the  height 
of  the  fixtures,  Plaintiff's  Exhibits  14  and  15? 

A.     Just  by  drawing  it  up. 

Q.     And  the  length  the  same  way? 

A.     Yes. 

Q.  How  did  you  happen  to  fix  on  the  No.  13  as 
the  number  of  transverse  louvers,  instead  of  10  or 
18,  or  some  other  number? 

A.  Well,  if  you  have  them  too  wide  apart,  you 
would  see  the  lamp,  and  if  you  close  them  too  much, 
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you  don't  get  the  light  through.  You  go  according 
to  what  the  fixture  will  demand  for  the  light  output 
and  still  be  shielded. 

Q.  This  drawing  that  was  made  before  the  first 
device  was  made  there  in  your  shop,  that  drawing- 
had  13  transverse  louvers  in  it,  didn't  it? 

A.     I  think  we  had  15  in  it. 

Q.  Then  you  changed  it,  after  the  first  one  was 
made,  to  13,  did  you  ? 

A.     No,  we  never  changed  it. 

Q.  How  many  transverse  louvers  does  the  de- 
fendant's fixture  have,  Plaintiff's  Exhibits  14  and 
15? 

A.  15.  One  at  each  end,  and  13  through.  The 
whole  louvers  consist  of  15.  [327] 

Q.  And  the  first  drawing  made  by  Bob  for  you 
with  this  design,  before  any  fixture  was  made,  had 
the  same  number  of  transverse  louvers  in  it  as  the 
commercial  form  which  is  Exhibits  14  and  15? 

A.     That's  correct. 

Q.  That  drawing  had  that  number  of  louvers 
because  you  told  Bob  to  put  them  in  there  ? 

A.  Not  that  I  told  him.  When  you  have  the 
same  people,  you  figure  just  about  what  you  must 
have. 

Q.  He  didn't  determine  the  number?  You  de- 
termined that,  didn't  you? 

A.  Well,  we  determined  it  by  the  amount  that 
there  must  be  on  there.  We  may  have  started  with 
less  or  more,  but  it  won't  lay  out  in  the  plans,  see. 
You  keep  going  until  you  know  it  is  right. 
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Q.  You  say  you  were  the  one  that  was  entirely 
responsible  for  this  design.  Did  you  select  the  num- 
ber of  transverse;  louvers  that  are  in  your  fixtures, 
Plaintiff's  Exhibits  14  and  15? 

A.     Well,  I  could  say  yes. 

Q.  Did  you  try  it  out  with  any  different  number 
of  transverse  louvers  % 

A.  No.  When  you  put  it  on  the  paper,  see,  you 
can  see  right  then  and  there  you  can't  have  six  and 
you  can't  have  sixteen.  [328] 

Q.  You  put  15  in  there  the  first  time,  and  you 
were  satisfied,  and  you  let  the  number  remain  % 

A.     That's  right. 

Q.  And  you  chose  15  because  you  thought  that 
was  a  good  number'? 

A.  No.  When  we  put  it  up,  we  put  it  up  to  dis- 
tribute the  light  good,  because  the  distribution  must 
be  accurate. 

Q.  But  you  say  on  this  drawing,  which  was 
made  before  any  fixture  was  made,  you  put  on  15 
transverse  louvers  %  You  chose  that  number  % 

A.  No.  As  we  go  along,  we  make  the  fixture  and 
see  how  many.  First  we  make  the  body,  and  the  end 
casting,  and  we  work  it  right  into  it. 

Q.  Now,  the  drawing  you  just  made  on  white 
paper  %  A.     Yes. 

Q.  And  as  I  understood  you,  the  drawing  was 
made  before  any  fixture  was  made  at  all? 

A.    Yes. 

Q.     And  that  had  15  transverse  louvers  on  it? 

A.    It  may  have  had  15. 
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Q.  It  had  that  because  you  selected  that  number 
rather  than  any  different  number?  A.     Yes. 

Q.  And  your  answer  is  that  you  just  guessed  15 
would  be  a  good  number  rather  than  any  other 
number;  is  that  right?  [329] 

A.     Yes,  it  would  lay  it  out  in  a  good  proportion. 

Q.  You  didn't  try  out  on  paper,  or  any  other 
way,  any  different  number  of  transverse  louvers, 
did  you  ?  A.     No. 

Q.  Now,  no  one  has  applied,  no  one  connected 
with  the  defendant  have  any  design  patents  upon 
this  Paramount  fixture,  Plaintiff's  Exhibits  14  and 
15,  have  they  1  A.    No,  sir. 

Q.  And  you  haven't  applied  or  caused  to  be  ap- 
plied for  design  patents  on  the  fixture,  because  you 
believe  that  the  design  patents  would  not  prevent 
anyone  from  making  the  same  fixture;  that  is  true, 
isn't  it? 

A.     Yes,  sir ;  from  experience.  I  can  explain  why. 

Q.  You  did  not  apply  or  have  anyone  apply  for 
the  design  patents  on  the  fixture,  Plaintiff's  Exhibits 
14  and  15,  because  from  your  experience  you  be- 
lieved anyone  could  make  a  little  change  in  the  de- 
sign and  get  around  the  patent;  that  is  right,  isn't 
it?  A.    It  has  been  done  to  me. 

Q.  Well,  that  is  the  reason  you  didn't  apply; 
isn't  that  right.  A.    Yes. 

*     *     * 

Q.  By  Mr.  Foster :  You  remember  that  you  did 
receive    [330]    this   notice   of   infringement,   dated 
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August  12,  1947,  on  behalf  of  the  plaintiff,  which  is 

Plaintiff's   Exhibit   17,   didn't  you? 

A.     Yes,  sir. 

Q.  Did  you  take  any  steps  to  diminish  your 
sales  or  attempts  to  sell  the  Paramount  fixture, 
Plaintiff's  Exhibits  14  or  15,  because  of  that  notice 

of  infringement  ? 

*  *     * 

The  Witness:  I  took  no  steps  at  all.  I  couldn't 
recall  my  catalogs,  or  anything,  and  did  nothing 
about  it. 

Q.  (By  Mr.  Foster)  :  Well,  you  continued  with 
the  same  degree  of  effort  to  attempt  to  sell  this 
Paramount  fixture,  Plaintiff's  Exhibits  14  and  15, 
after  you  got  the  notice  of  infringement,  as  you  did 
before,  didn't  you?  A.     Yes,  sir. 

Q.  I  direct  your  attention  to  Plaintiff's  Exhibit 
10,  entitled  ' '  Prior  Art  Designs  from  Patents, ' '  and 
direct  your  attention  to  tabs  numbered  or  letters  B, 
and  C,  and  AH.     Would  you  look  at  B  and  C  in 

there? 

*  *     * 

Q.  You  never  saw  that  patent  prior  to  the  [331] 
time  you  designed  the  defendant's  Paramount  fix- 
ture, did  you?  A.     This  patent? 

Q.     Yes.  A.     I  have  never  seen  that  before. 

Q.  And  look  at  C  of  the  same  exhibit.  Did  you 
ever  see  that  patent A.     No,  sir. 

Q.     before  you  made  your  design? 

A.     No,  sir. 
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Q.  Did  you  ever  see  a  fixture  having  exactly  the 
design  of  tab  C  before  you  made  your  design1? 

A.     I  have  seen  this  before. 

Q.  Did  you  ever  see  a  fixture  having  exactly  the 
design  of  tab  B  before  you? 

A.     Which  is  that? 

Q.     This  one  (indicating). 

A.  This  one, — I  have  seen  several  shapes  of  fix- 
tures like  that. 

Mr.  Miketta :    You  have  seen  that  ? 

The  Witness:  I  have  seen  some  shapes  of  fix- 
tures like  that  when  I  was  in  New  York. 

Q.  (By  Mr.  Foster)  :  Have  you  seen  a  fixture 
having  exactly  the  design  of  the  patent  tab  B  of 
Plaintiff 's  Exhibit  10  ?  A.     Which  is  B 1  [332  ] 

Q.     This   (indicating).  A.     The  patent? 

Q.  Have  you  seen  a  fixture  having  exactly  that 
design?  A.     Close  to  it;  very  close  to  it. 

Q.  I  direct  your  attention  to  tab  AH,  and  ask 
you  if  you  ever  saw  that  patent  before  you  made 
the  design  of  the  Paramount  fixture,  Plaintiff's 
Exhibits  11  and  15  ?  A.     This  patent  ? 

Q.     Yes. 

A.     I  have  never  seen  that  before. 

Q.  Have  you  ever  seen,  before  you  made  your 
design,  tab  AM?   Have  you  ever  seen  that  patent? 

A.     No,  sir. 

Q.  Did  you  see  the  patent  AU  before  you  made 
the  design  of  the  Paramount  fixture  ? 

A.     No,  sir. 
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Mr.  Foster:  The  patents  to  which  I  have  called 
attention  in  Plaintiff's  Exhibit  10,  your  Honor,  are 
the  patents  pleaded  by  the  defendant  as  anticipating 
the  patents  in  suit. 

Q.  (By  Mr.  Foster)  :  Now,  I  direct  your  atten- 
tion to  the  other  book  there  before  you,  which  is 
Plaintiff's  Exhibit  9,  and,  particularly  to  the  cata- 
log which  is  tab  B  of  that  exhibit.  Did  you  have 
those  catalog  sheets,  tab  B,  before  you,  or  use  them 
in   making   the    design   on   the    Paramount     [333] 

fixture? 

*     *     * 

A.     No,  sir,  I  have  never  seen  them. 

Q.    before  making  the  design? 

A.     I  have  never  seen  them,  no,  sir. 

Q.  Then  turn  to  tab  C.  Did  you  have  before  you 
that  sheet? 

A.     I  have  never  seen  this  before. 

Q.  And  tab  D,  Illuminating  Engineer.  Did  you 
ever  see  that  before  ?  A.     No,  sir. 

Q.  Tab  E,  another  Illuminating  Engineer  page. 
Did  you  ever  see  that  before?  A.    No,  sir. 

Q.     Tab  F,  catalog  of  Guth  Company. 

A.     Guth. 

Q.     Did  you  ever  see  that  before? 

A.     No,  I  haven't  seen  this  fixture. 

Mr.  Foster :  Those  are  the  catalog  sheets  in  [334] 
Plaintiff's  Exhibit  9,  your  Honor,  which  have  been 
pleaded  by  the  defendant  as  anticipating  the  design 
of  the  patent  in  suit. 
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The  Court:  Is  it  true,  counsel,  that  knowledge 
doesn't  make  too  much  difference  in  these  matters'? 

Mr.  Foster:    That  is  true,  your  Honor. 

*  *     * 

The  Court:  The  statement  I  made  should  be, 
more  accurately,  if  a  design  or  patent  is  actually 
anticipated,  it  doesn't  make  any  difference  whether 
the  party  knew  first-hand  that  it  was  so  anticipated 
or  not? 

Mr.  Foster :  Yes,  I  agree  with  that  ,  your  Honor. 
I  think  that  is  the  law.  [335] 

*  *     * 

Q.  (By  Mr.  Foster)  :  When  you  were  develop- 
ing the  design  of  the  Paramount  fixture,  Plaintiff's 
Exhibits  14  and  15,  did  you  utilize  what  was  shown 
by  any  patents  in  that  work?  A.     No,  sir. 

Q.     Or  any  catalogs  I  have  shown  you? 

A.     No,  sir. 

Q.  The  defendant  corporation  sells  its  lighting 
fixtures  to  the  same  class  of  people  to  whom  the 
plaintiff  corporation  sells  its  lighting  fixtures,  Plain- 
tiff's Exhibit  13,  that  is  true,  isn't  it? 

A.     Approximately  the  same. 

*  *     * 

The  Court:  Are  you  in  competition?  You  have 
seen  the  [337]  plaintiff's  device,  which  is  Exhibit 
13,  and  you  have  seen  your  devices,  which  are  Ex- 
hibits 14  and  15.  Is  your  company  in  competition 
with  the  plaintiff  in  connection  with  the  sale  of  those 
devices  ? 
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The  Witness:    Yes,  sir,  with  an  explanation. 

The  Court:    What  is  your  explanation? 

The  Witness :  They  have  a  certain  clientele  that 
won't  buy  my  fixture,  and  I  have  a  clientele  that 
won't  buy  theirs.  I  can  give  you  an  example.  They 
sell  Graybar  Company  that  fixture.  I  can't  sell  it 
to  them.  I  may  sell  Westinghouse,  and  they  won't 
buy  theirs.    But  it  is  the  same  line  of  business. 

Mr.  Foster :    Have  you  finished,  your  Honor  ? 

The  Court:    Yes. 

What  is  the  relative  price  of  these  two  fixtures, 
or  is  that  material'? 

Q.  (By  Mr.  Foster)  :  For  what  price  do  you 
sell  the  two-lamp  Paramount  fixture  and  the  four- 
lamp?  A.     For  what  price  we  sell  it? 

Q.    Yes. 

A.  It  is  in  my  price  list  here.  Have  you  got  a 
price  list? 

Q.  I  show  you  Plaintiff's  Exhibit  9.  Is  it  in  any 
of  those  catalogs? 

(A    document    was    handed     to    the     wit- 
ness.) [338] 

The  Court:  Which  is  the  two-lamp,  Exhibit  14 
or  15? 

Mr.  Foster:    Plaintiff's  Exhibit  14. 

The  Witness:  $33.80,  less  50  and  10.  $33.88,  less 
50  and  10. 

Q.  (By  Mr.  Foster)  :  Less  50  per  cent  and 
then  less  10  per  cent  ? 

A.     Yes,  that's  right.   It  is  50  and  then  less  10. 

Q.     Which  Paramount  fixture  is  that? 
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A.     The  two-light. 

The  Court :  What  is  the  50  per  cent  discount  ?  To 
whom? 

The  Witness:  That  is  the  jobber.  He  gets  50 
and  10,  and  then  the  jobber  resells  it  less  50  or  40 
off,  and  the}r  make  the  difference. 

Q.  (By  Mr.  Foster)  :  Is  the  two-lamp  a  surface- 
attached  lamp  or  a  suspended  lamp? 

A.  Everything  on  the  price  list  is  without  hang- 
ers.   Just  surface  mounted. 

Q.     And  the  four-lamp? 

A.     The  price  of  the  four-lamp  is  $48.88. 

The  Court :     That  includes  the  fluorescent  lamps  ? 

The  Witness:    No.    WTe  don't  sell  lamps. 

*     *■     * 

The  Court :  Is  there  a  stipulation  as  to  what  [339] 
plaintiff  sells  No.  13  at? 

Mr.  Foster :  May  we  have  your  indulgence  here  a 
moment,  your  Honor,  and  I  will  show  it  to  Mr. 
Miketta? 

Plaintiff's  Exhibit  13,  their  fixture,  the  two-tube 
surface  light  has  a  list  price  of  $41.40,  less  50  per 
cent  and  less  20  per  cent,  making  a  net  of  $16.56, 
freight  allowed. 

The  Court :    That  is  surface  attached  ? 

Mr.  Foster:  Yes.  That  is  to  be  compared  with 
the  defendant's  net  price  of  $15.25. 

The  Court:   The  defendant's  net? 

Mr.  Foster:    Yes,  $15.25. 

The  Court:  Is  it  stipulated  that  is  what  $33.88 
minus  50,  minus  10,  would  figure  out,  $15.25  ? 
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Mr.  Miketta :  So  stipulated,  your  Honor. 
Q.  (By  Mr.  Foster) :  In  general,  as  I  under- 
stand it,  Mr.  Ruby,  the  defendant  corporation  com- 
petes with  the  plaintiff  corporation  in  the  sale  of 
its  Plaintiff's  Exhibits  14  and  15,  the  Paramount 
fixture?  A.     Yes,  sir. 

Mr.  Miketta :  May  I  interrupt  for  a  second  while 
we  are  talking  about  price,  your  Honor  ?  Mr.  Ruby 's 
price  is  f.o.b.  factory,  whereas  the  plaintiff's  price 
is  on  a  freight-allowed  basis. 

Mr.  Foster :    That  is  correct.  [340] 

*  *     #• 

The  Court:  What  do  you  mean  by  the  plaintiff's 
price,  "freight  allowed'"? 

Mr.  Miketta :  I  think  the  meaning  of  that  is  that 
the  company,  the  plaintiff,  pays  the  freight  to  its 
destination. 

Mr.  Foster :  That  is  the  effect  of  it.  The  customer 
pays  the  freight  and  we  give  him  credit  for  the 
freight  paid  in  billing  him.  We  allow  it.  That  is  the 
reason  for  the  word  " allowed." 

*  *     * 

Cross-Examination 
By  Mr.  Miketta : 

Q.  Mr.  Ruby,  when  did  you  first  start  working 
on  lighting  fixtures  1 

A.  Working  in  the  industry,  is  that  it? 

Q.  Yes.  A.     About  1915. 

Q.  You  were  quite  a  young  man  then,  weren't 
you?  A.     Fourteen  years  old.  [341] 

Q.  When  did  you  first  engage  in  the  business  or 
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have  your  own  business  in  which  you  were  manu- 
facturing lighting  fixtures'?  A.     In  1925. 

Q.     That  was  in  New  York?  A.     Yes. 

Q.  That  was  called  the  Ruby  Lamp  Manufactur- 
ing Company.  A.     That  is  correct. 

*     *     * 

Q.  (By  Mr.  Miketta)  :  I  show  you  Defendant's 
Exhibit  B  for  identification  and  ask  you  to  tell  us 
what  that  is. 

A.     That  is  the  Ruby  lighting  catalog. 

Q.     For  what  year?  A.     1939. 

Q.  Does  this  illustrate  the  various  designs  of 
lighting  fixtures  which  your  company  was  manu- 
facturing in  1939?  A.     That  is  correct. 

Q.  Prior  to  1939  what  types  of  fixtures  [342] 
were  you  manufacturing? 

A.  We  manufactured  incandescent  and  what 
they  call  lumiline. 

Q.     That  meant  a  long  incandescent  bulb? 

A.     Long  incandescent  bulb. 

Q.  During  the  course  of  your  work  prior  to  1940 
or  '42,  had  you  personally  engaged  in,  you  may  say, 
manufacturing  activities  like  metal  cutting  and 
bending  and  welding  in  various  plant  operations  ? 

A.  Prior  to  1925  I  worked  in  a  factory,  in  the 
industry. 

Q.  So  you  are  familiar  with  production  methods 
and  how  to  handle  tools?  A.     Yes,  sir. 

Q.  During  the  course  of  those  years  from,  say, 
1925  to  1942,  had  you  made  yourself  familiar  with 
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the  catalogs  published  by  other  manufacturers  of 

lighting  fixtures'? 

A.  Well,  we  would  get  catalogs,  and  my  associ- 
ates used  to  take  care  of  that  end  of  it.  I  was  the 
factory  man  at  that  time. 

Q.     But  you  have  seen  numerous  catalogs  ? 

A.     Yes,  surely. 

Q.     Have  you  ever  done  any  sales  work? 

A.     Partly,  yes,  sir. 

Q.  You  are  familiar  with  what  the  trade  desires 
in  the  form  of  lighting  fixtures,  aren't  you?  [343] 

A.     Yes,  sir. 

Q.  And  you  were  familiar  with  the  desires  of 
the  trade  in,  say,  1942,  '43,  '44?  A.     Yes,  sir. 

Q.  And  before  you  designed  the  defendant's 
fixtures?  A.     Yes,  sir. 

Q.     That  are  in  suit  here  ?  A.     Yes,  sir. 

Q.  In  talking  about  Exhibit  19,  which  is  that 
single  sheet,  you  said  something  about  a  labor  saving 
that  you  made  in  the  factory. 

A.     That  is  correct. 

Q.  Will  you  please  explain  what  you  were  talk- 
ing about?    What  labor  saving? 

A.  I  have  saved  four  spot-welds  on  each  side  of 
the  fixture. 

Q.     By  doing  what? 

A.     By  making  that  little  oval  design. 

Q.  In  other  words,  by  eliminating  the  three  bars 
shown  on  Exhibit  19  and  substituting  in  its  stead 
the  medallion  which  is  shown  on  page  9  of  Exhibit 
18  you  saved  four  spot-welding  operations  ? 
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A.  Yes.  Eight  for  a  complete  fixture,  both  sides, 
four  on  each  side. 

Q.  So  that  that  medallion  is  now  spot-welded 
only  in  [344]  two  places,  to  the  top  and  the  bottom 
rail  on  each  side,  is  that  correct? 

A.     That's  correct,  yes. 

Q.  As  exemplified  by  Plaintiff's  Exhibits  14  and 
15  in  the  courtroom,  is  that  correct? 

A.     That  is  correct.    Are  14  and  15  my  fixtures? 

Q.     Yes.  A.     That's  right. 

Q.  That  change  that  you  made,  then,  was  a 
change  for  purposes  of  economy,  is  that  correct? 

A.     Correct. 

Q.  And  it  did  not  affect  the  light  distribution,  is 
that  correct  ?  A.    Not  at  all. 

Q.  Prior  to  1946,  did  you  supervise  the  activities 
of  your  salesmen?  A.     I  did. 

Q.  Do  you  receive  bids  from  various  governmen- 
tal bureaus  like  the  Division  of  Architecture  of  the 
Department  of  Public  Works,  and  the  Army  and 
the  Navy,  and  other  people  who  are  interested  in 
building?  A.     Yes,  sir.  [345] 

*     #     ■* 

Q.  (By  Mr.  Miketta)  :  Mr.  Ruby,  when  we  talk 
about  specifications  or  requests  for  bids,  in  general, 
you  are  familiar  with  various  specifications  and 
requests?  A.     Yes,  sir. 

Q.  Is  it  customary  in  such  specifications  and 
bids,  which  you  may  have  recceived  at  any  time  dur- 
ing the  past  ten  years,  to  specify  a  particular  de- 
sign or  ornamentation  on  a  fixture? 
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A.     No,  sir. 

Q.  Is  it  customary  in  specifications  for  fluores- 
cent lighting  fixtures  to  specify  the  wattage  of  the 
fixtures?  A.     Yes,  sir. 

Q.  Is  it  customary  that  those  specifications  spe- 
cify cut-off  angles?  [347]  A.     Yes,  sir. 

Q.  And  characteristics  of  a  ballast  or  reactor  to 
be  used?  A.     Yes,  sir. 

Q.  And  do  such  specifications,  in  general,  tell 
you  whether  they  are  going  to  be  surface  hung  or 
provided  with  hangers  ?  A.     Yes,  sir. 

Q.  But  they  don't  specify  whether  the  fixture 
should  have  inclined  sides  or  a  flat  bottom,  or 
whether  it  should  be  of  one  design  or  another,  do 
they?  A.     No,  sir. 

Q.  In  general  how  do  these  specifications  iden- 
tify the  fixture  that  the  purchaser  wants  to  buy  ? 

A.  Well,  they  will  put  in  the  specifications  ''Ben- 
jamin or  equal,"  that  is  a  make,  "Miller  Company 
or  equal,"  "Day-Brite  or  equal,"  "Ruby  or  equal," 
but  nothing  about  style,  shape  of  fixture.  They  will 
tell  you  30-degree  or  40-degree,  or  so  much  up-light, 
so  much  down-light. 

Q.  And  requirements  of  that  type  to  which  you 
have  referred  are  illustrated  in  Defendant's  Exhibit 
C,  for  identification?  A.    Yes,  sir.  [348] 

*     *     * 

The  Court:  *  *  *  Are  you  going  to  offer  in 
evidence  Exhibit  B  ? 

Mr.  Miketta:    Yes,  I  would  like  to  have  that  in 
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evidence,  your  Honor.    May  I  now  offer  it  in  evi- 
dence. [349] 

*  *     •* 

The  Court:     It  will  be  admitted  into  evidence  as 

Defendant's  Exhibit  B. 

*  *     * 

Q.  (By  Mr.  Miketta)  :  Now,  Mr.  Ruby,  you  testi- 
fied that  you  did  not  have  before  you  at  the  time 
that  you  were  working  on  the  design,  the  defendant's 
Paramount  fixture  which  is  before  this  court  as 
Plaintiff's  Exhibits  14  and  15, — that  you  did  not 
have  before  you  at  that  time  certain  specific  fixtures 
in  Plaintiff's  Exhibit  9  or  certain  prior  patents 
shown  in  Plaintiff's  Exhibit  10.  Was  that  your 
testimony'?  A.     That's  right. 

Q.  But  you  did  have  a  background  of  experi- 
ence in  which  you  had  seen  a  good  many  of  those 
fixtures,  have  you  not?  A.     Yes,  sir. 

Q.  Now,  prior  to  the  time  that  you  and  Bob 
worked  on  this  design  of  the  Paramount  fixture, 
had  you  seen  fixtures  similar  to  those  illustrated  in 
Plaintiff's  Exhibit  9,  tab  B?  A.     Yes,  sir. 

Q.  And  certain  of  those  fixtures  had  step-down 
and  perforated  ends,  did  they  not?  [351] 

A.     Yes,  sir. 

Q.  And  most  of  them  had  inclined  translucent 
sides ;  is  that  correct  ?  A.     Yes,  sir. 

Q.  And  some  had  louvers,  and  some  didn't  have 
louvers  ?  A.     Yes,  sir. 

Q.  And  in  some  the  side  panels  were  divided  by 
some  sort  of  a  banding,  and  in  others,  they  were  not ; 
is  that  correct?  A.     That's  correct. 
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Q.  You  knew  the  trend  in  which  the  art,  if  you 
can  call  it  an  art,  the  desires  of  your  purchasers 
were  going;  is  that  correct?  A.     Yes,  sir. 

Q.  Did  they  want  lighter-looking  fixtures  or 
heavier-looking  fixtures?  A.     Lighter-looking. 

Q.  So  in  your  design  you  tended  to  make  your 
fixture  as  compact  as  possible;  is  that  correct? 

A.     Correct. 

Q.  I  understood  you  to  say  that  you  started 
business  in  Los  Angeles  about  1940  or  '42? 

A.     '40,  sir. 

Q.     In  1940? 

A.  Or  in  late  '39,  it  may  be;  approximate- 
ly. [352] 

Q.  At  that  time,  Mr.  Ruby,  was  there  any  other 
company  engaged  in  the  manufacture  of  fluorescent 
fixtures  in  the  Los  Angeles  area  ? 

A.     Not  that  I  know  of. 

Q.  Since  then  are  there  other  companies  en- 
gaged in  the  manufacture  of  fluorescent  fixtures  ? 

A.     Lots  of  them. 

Q.     Can  you  name  some  of  them? 

A.  Well,  the  Sunbeam  is  a  large  company;  they 
are  former  employees  of  mine.  I  can't  name  all  of 
them.  Let  me  see.  The  Sunbeam,  and  there  is  Lu- 
midor,  and  Smoot-Holman  makes  lighting  fixtures, 
fluorescent. 

Q.  Are  they  engaged  in  manufacturing  fixtures 
that  are  similar  to  the  Paramount  fixture? 

A.     Yes,  sir. 

Q.  You  state  that  some  of  your  employees  are 
now  associated  with  the  Sunbeam? 
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A.  Yes,  that's  the  Sunbeam  Company.  I  brought 
them  here  from  New  York. 

Q.     When  did  they  leave  you? 

A.     About  two  years  later ;  I  would  say  in  '44. 

The  Clerk:  I  have  marked  three  documents  De- 
fendant's Exhibits  D,  E  and  F,  for  identification. 

The  Court:     D,  E  and  F.  [353] 

*     *     * 

Q.  (By  Mr.  Miketta) :  I  show  you  three  cata- 
logs marked  Defendant's  Exhibits  D,  E  and  F,  for 
identification,  and  ask  you  to  point  out  any  fixtures 
illustrated  therein  which,  to  your  mind,  are  rather 
similar  to  those  which  form  the  subject-matter  of  the 
action  here. 

A.     There  is  one  right  there  (indicating). 

The  Court:  Just  a  moment.  You  are  talking 
about  Exhibit  D,  for  identification  % 

Mr.  Miketta:     Yes,  on  Exhibit  D. 

The  Court :     All  right. 

Q.  (By  Mr.  Miketta) :  And  you  are  pointing 
to A.     1204;  L  1204. 

Q.     A  fixture  known  as  L  1204? 

A.    Yes.  That's  better  than  mine. 

Q.     Now,  you  are  referring  to  Exhibit  E! 

A.  Let's  see.  There's  one  close  to  it.  This  one 
here  (indicating). 

Q.  Now,  you  are  pointing  to  page  8  of  Exhibit 
E,  an  item  in  the  upper  left-hand  side  marked  L 
1210-SL  series.  Do  you  consider  that  lamp  to  be 
similar  to  the  lamps 
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A.    Yes,  sir. 

Q.  forming  the  subject-matter  of  this  ac- 
tion ? 

A.  Yes,  sir.  There's  another  one  (indicat- 
ing). [354] 

Q.    Another  one  on  page — what  page  is  that? 

A.     Page  4. 

Q.  On  page  4,  the  fourth  lamp  from  the  top  of 
the  page ;  is  that  correct  ?  A.     Yes,  sir. 

Mr.  Foster :     What  number  is  that? 

The  Witness:     That  is  L  1210. 

Mr.  Miketta:     L  1210. 

The  Court :     Let  me  see  it  before  you  lose  it. 

(The  document  was  handed  to  the  court.) 

Mr.  Foster :  May  I  interrupt  to  ask :  All  of  these 
catalogs,  D,  E,  F,  for  identification,  are  subsequent 
to  the  patents  in  suit,  are  they? 

Mr.  Miketta :     I  have  not  looked  at  the  dates. 

Mr.  Foster:  They  are  not  offered  as  prior  art, 
though  ? 

Mr.  Miketta :     May  I  check  the  dates  on  them  ? 

Mr.  Foster:  The  witness  testified  the  Sunbeam 
did  this. 

The  Witness:     Two  years  later. 

Mr.  Foster :    after  this,  so  they  are  not  prior 

art  at  all,  as  I  understand  it? 

The  Witness :     That  is  right. 

Mr.  Miketta :     I  think  that  is  correct. 

The  Court:  Defendant's  E  on  the  front  page, 
the  first  insert  page,  states  "Effective  June  1,  1949." 
That  is  this  schedule.  [355] 
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Mr.  Miketta:  These  exhibits,  your  Honor,  are 
simply  offered  for  the  purpose  of  indicating  what 
the  trade,  what  the  manufacturers  are  making,  and 
what  the  public  desires  in  the  form  of  lighting 
fixtures. 

Mr.  Foster :  But  all  subsequent  to  the  date  of  the 
patents  in  suit? 

Mr.  Miketta :  They  are  subsequent  to  the  date  of 
the  patent  in  suit,  as  far  as  the  specfic  items  re- 
ferred to  by  the  witness,  counsel. 

The  witness  also  has  referred  to  Exhibit  F,  for 
identification,  and  particularly  to  page  5,  which 
illustrate  the  1210  series  again,  your  Honor. 

The  Court:    Are  you  offering  these? 

Mr.  Miketta:  Yes,  your  Honor.  I  am  offering 
those  in  evidence  for  the  purpose  of  indicating  the 
character  of  fixtures  that  are  being  manufactured, 
and  the  similarity  of  those  fixtures  to  prior  art 
designs. 

Mr.  Foster :  I  think  it  is  immaterial,  your  Honor, 
and,  certainly,  it  is  not  prior  art  and  is  confusing 
in  the  record.  It  is  objected  to  on  that  ground,  all 
being  subsequent  to  the  date  of  the  patents  in  suit. 

Mr.  Miketta:  I  admit  that  the  publications  are 
subsequent,  but  I  think  thej^  can  be  tied  in  with  Mr. 
Ruby's  1941  catalog,  and  the  same  representations 
which  appear  there  also  are  to  be  found  in  Defend- 
ant's Exhibits  now  being  [356]  offered  in  evidence. 

Mr.  Foster;  Is  it  the  defendant's  position  that 
this  1210  design  of  Exhibit  F  is  the  same  as  the 
defendant's  design?  Is  that  it? 


vs.  Ruby  Lighting  Corporation  231 

(Testimony  of  Benjamin  Ruby.) 

Mr.  Miketta :  Very  similar,  and  similar  to  others 
in  the  1941  catalog. 

The  Court:  In  view  of  the  limited  scope  of  the 
offer,  there  is  no  harm  in  admitting  them.  It  is  con- 
ceded it  is  not  prior  art? 

Mr.  Miketta :     That  is  right,  your  Honor. 

The  Court :  The  objection  will  be  overruled.  They 
will  be  admitted  into  evidence  as  Exhibits  D,   E 

and  F.  [357] 

*     *     * 

Redirect  Examination 
(Resumed) 
By  Mr.  Foster : 

Q.  Mr.  Ruby,  in  the  production  of  the  Para- 
mount fixture,  Plaintiff's  Exhibits  14  and  15,  as 
compared  with  Paramount  fixture  shown  in  Plain- 
tiff's Exhibit  19,  you  save  four  spot  welds  on  each 
side  of  the  fixture  with  regard  to  the  decoration  of 
the  metal  of  each  side,  is  that  correct1? 

A.  I  said  I  saved  four.  It  would  be  six,  instead 
of  two. 

Q.  Do  I  understand  that  in  the  production  of  the 
fixture  of  Plaintiff's  Exhibit  19  there  were  six  spot 
welds  on  each  side? 

A.     There  would  be  six,  I  said. 

Q.  And  there  are  two  on  each  side  of  the  Plain- 
tiff's Exhibits  15  and  14,  is  that  correct? 

A.     That  is  correct. 

Q.  That  decorative  medallion  in  the  middle  of 
the  side  of  the  Paramount  fixture,  Plaintiff's  Ex- 
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liibits  14  and  15,  [259]  is  stamped  out  of  one  piece  of 

metal,  isn't  it?  A.     That's  right. 

Q.  And  at  the  top  of  each  and  the  bottom  of  each 
there  are  two  spot  welds  to  the  side  rail  ? 

A.     Correct. 

Q.  Couldn't  the  decorative  medallion  in  the  mid- 
dle of  each  side  of  plaintiff's  Exhibit  19  indicated 
by  the  pencil  numeral  1  be  stamped  out  of  one  piece  ? 

A.     Not  all  three  of  them. 

Q.    Why  not?  What  is  there  that  is  an  obstacle 

to  making  that  a  metal  stamping  just  as  it  is  a  metal 

stamping  in  the  middle  of  the  side  of  Plaintiff's 

Exhibits  14  and  15 1 

*     *     * 

The  Witness:  I  didn't  know  how  to  make  it  all 
in  one.  [360] 

Q.  (By  Mr.  Foster)  :  Have  you  had  experience 
now  with  making  fixtures  that  enables  you  to  state 
whether  or  not  the  decorative  medallion  in  the  mid- 
dle of  the  sides  of  the  fixture,  Plaintiff's  Exhibit 
19,  could  be  stamped  in  one  piece  ? 

A.     No,  sir. 

Q.  Were  you  influenced,  Mr.  Ruby,  in  changing 
the  design  of  the  medallion  in  the  middle  of  each 
side  of  the  fixture,  indicated  by  the  pencil  numeral 
1  on  Plaintiff's  Exhibit  19,  by  a  desire  to  get  further 
away  from  the  plaintiff's  designed  fixture, 

A.     No,  sir. 

Q.    Plaintiff's  Exhibit  13?  A.     No,  sir. 


vs.  Ruby  Lighting  Corporation  233 

(Testimony  of  Benjamin  Ruby.) 

Q.  Well,  is  it  your  testimony  to  the  court  that 
you  had  not  seen  the  plaintiff's  Viz-aid  fixture, 
Plaintiff's  Exhibit  13,  when  you  made  the  change 
in  design  in A.     I  didn't 

Q.     Plaintiff 's  Exhibit  19 1 

A.  I  didn't  pay  attention  to  the  Viz-aid.  I  have 
seen  a  lot  of  fixtures  together. 

Q.  You  don't  want  to  have  your  testimony  show 
that  you  had  not  seen  a  Viz-aid  Day-Brite  fixture 
like  Plaintiff's  Exhibit  13  before  you  made  this 
change  of  design  in  Plaintiff's  Exhibit  19?  [361] 

A.  I  didn't  know  three  years  ago  there  was  a 
Viz-aid.  I  have  seen  a  lot  of  fixtures  in  a  group. 

Q.  Had  you  or  had  you  not  seen  the  plaintiff's 
Viz-aid  fixture,  Plaintiff's  Exhibit  13,  before  you 
made  this  change  in  your  design? 

A.     Before  I  made  this  design  ? 

Q.    Yes. 

A.  I  couldn't  remember  exactly.  I  don't  think  I 
have  seen  it.  I  won't  say  "Yes,"  and  I  won't  say 
"No." 

Q.  Now,  I  direct  your  attention  to  Defendant's 
Exhibit  F,  and  to  page  5  thereof,  showing  the  1210 
series  of  Sunbeam,  and  to  Defendant's  Exhibit  E, 
page  11,  showing  the  L  1210  series  fixture  of  Sun- 
beam. It  is  a  fact,  isn't  it,  that  some  employees  of 
yours  formed  or  went  to  work  for  the  Sunbeam  Com- 
pany? A.     They  formed  it.  [362] 
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Q.  Well,  do  you  regard  this  1210  series  of  the 
Sunbeam  light  fixtures,  which  I  have  identified  in 
Defendant's  Exhibits  E  and  F,  as  being  a  copy  of 
your  fixture,  Plaintiff's  Exhibits  14  and  15? 

A.     No.  I  would  say  it  is  a  similar  fixture. 

*  *     * 

Q.  Do  you  think  this  Sunbeam  fixture,  1210,  for 
identification,  is  in  its  over-all  appearance,  general 
appearance,  eye  appeal,  substantially  the  same  as 
your  Paramount  fixture  1 

*  #     * 

A.     Not  the  same,  but  they  look  close.  [363] 

*  *     * 

Q.  Well,  do  you  think  that  an  ordinary  pur- 
chaser, giving  ordinary  attention  to  the  Sunbeam 
fixture  1210  I  have  identified,  would  be  confused  into 
thinking  that  was  the  same  as  your  Paramount 
fixture?  A.     I  don't  think  so.  [364] 

*  *     * 

Mr.  Foster:  Therefore,  at  this  time,  it  can  come 
as  nothing  new  that  the  plaintiff  moves  for  leave  of 
court,  pursuant  to  the  federal  rules,  to  amend  its 
complaint  to  conform  to  the  evidence,  by  adding  to 
the  two  counts  contained  in  the  original  a  third 
count,  which  I  proffer,  which  alleges,  in  general,  the 
creation  of  a  market  and  demand  for  the  patented 
product,  and  the  appropriation  of  that  market  as 
unfair  competition  both  in  aggravation  of  damages 
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from  the  patent  infringement  and  as  a  wrong  in 
itself.  So  that  this  time  the  plaintiff  moves  for  leave 
to  file  a  first  amendment  to  its  complaint.  [367] 


So  that  I  urge  upon  your  Honor  that  the  amend- 
ment sought  to  be  made  by  this  motion  introduces 
no  new  issues  in  the  case,  it  requires  no  new  evidence 
to  support  it,  and  can  therefore  be  subject  to  no 
valid  objection  by  the  defendant.  The  same  acts  that 
constitute  the  patent  infringement  constitute  sup- 
port for  the  allegation  of  wrong  contained  in  this 
first  amendment,  the  subject  of  this  motion.  [368] 

*  *     * 

Mr.  Foster:  Your  Honor,  I  have  no  objection  if 
the  court  prefers  to  take  the  motion  under  submis- 
sion. We  have  no  additional  evidence  to  present. 
The  plaintiff  has  put  in  its  proof  and  is  hereby 
closing  its  prima  facie  case.  [372] 

*  *     * 

The  Court:  When  did  you  first  decide  you  were 
going  to  set  forth  a  cause  of  action  of  unfair  com- 
petition? [378] 

*  *     * 

Mr.  Foster:  I  cannot  represent  to  your  Honor 
that  I  did  not  entertain  the  thought  of  the  possi- 
bility of  an  amendment  earlier  than  the  commence- 
ment of  the  trial,  however,  because  I  had  considered 
it,  and  considered  the  fact  that  the  evidence  would 
be  the  same.  But  I  did  not  know  whether  there 
would  be  evidence,  sufficient  evidence,  of  copying  to 
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warrant  the  support  of  the  charge  of  copying.  [379] 


*     *     # 


MILTON  B.  GROSSMAN 
called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :     What  is  your  name,  please  % 
The  Witness :     Milton  B.  Grossman. 

Direct  Examination 
By  Mr.  Miketta : 

Q.  What  is  your  business  or  occupation,  Mr. 
Grossman  % 

A.  I  am  an  electrical  engineer  in  the  illumina- 
tion field,  and  I  also  do  industrial  design. 

*     *     * 

Q.  Have  you  been  previously  in  the  employ  of 
the  defendant  to  this  action?  [388] 

A.     Yes,  sir. 

Q.     Ruby  Lighting?  A.    Yes,  sir. 

Q.  Will  you  please  tell  us  what  was  your  first 
experience  in  the  lighting  field,  when  it  occurred, 
and  what  were  your  duties'? 

A.  I  did  industrial  design  back  in  New  York  in 
connection  with  Central  Buying  Offices,  which  man- 
aged, operated,  and  purchased  equipment  for  retail 
stores,  department  stores,  specialty  stores.  I  had 
the  job  of  working  on  store  layout,  store  air-condi- 
tioning, store  illumination,  assisting  buyers  in  the 
selection  of  equipment,  the  appearance  of  equip- 
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ment,  calling  for  changes  of  equipment  to  meet  cer- 
tain  requirements,    and   in   general   what   is   now 
termed  industrial  design  in  the  retail  field. 

Q.  During  what  years  were  you  so  occupied  with 
the  Central  Buying  Offices? 

A.     From  about  1932  to  1942. 

Q.     Prior  to  1932  what  did  you  do  ? 

A.  I  was  in  merchandising  work,  marketing  and 
merchandising  work. 

Q.    What  did  you  do  between  1942  and,  say  1947 1 

*  #     * 

A.  From  1942  to  1945  I  was  in  the  Army,  [389] 
France,  Belgium,  E.T.O. 

Q.    When  did  you  return  from  service  % 

A.  1945,  October.  1945  to  1947  I  was  here  in 
L.  A.  attending  USC  and  also  working  as  an  engi- 
neer and  industrial  designer,  getting  my  degree  at 
USC. 

Q.  You  are  familiar  with  fluorescent  tube  fix- 
tures, I  take  it?  A.    Yes,  sir. 

Q.  Approximately  when  were  fluorescent  tube 
fixtures  first  employed  commercially  or  fairly  ex- 
tensively % 

A.  Well,  the  inception  of  the  presentation  com- 
mercially of  fluorescent  tubes  occurred,  to  the  best 
of  my  recollection,  at  the  World's  Fair  in  1939. 

#  *     * 

Q.     Do  fluorescent  tubes  come  in  any  specified 
sizes  or  standardized  sizes  or  lengths'? 
A.    Yes,  they  do.    The  ones  that  have  been  con- 
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cerned  in  this  case  come  in  lengths  running  from 
six  inches  on  up  to  96  inches,  in  units — not  units, 
but  running  pretty  much  six  inches,  14  inches,  18 
inches,  24  inches,  33  inches,  36  inches,  42  inches,  48 
inches,  and  on  up. 

Q.    Have  you  ever  sold  lighting  fixtures?  [390] 

A.    Yes,  I  have. 

Q.     Have  you  sold  fluorescent  lighting  fixtures? 

A.  I  have  sold  them  in  terms  of  doing  the  sales 
engineering  work  connected  with  it,  yes. 

Q.  With  whom  did  you  perform  the  sales  engi- 
neering functions  for  these  fixtures? 

A.  Architects,  engineers,  designers,  state,  county 
and  city,  federal  purchasing  officials  and  their  re- 
spective engineers,  purchasing  agents  of  wholesale 
jobbers,  and  also  the  purchasing  agents  of  con- 
tractors. 

Q.  Over  what  period  of  time  would  you  say  that 
this  sales  engineering  work  of  yours  has  been  car- 
ried out?  A.     In  fluorescent  tubes  alone,  sir? 

Q.    Yes. 

A.  From  the  time  I  was  out  here,  about,  say  1947 
or  so. 

Q.  In  selling  fluorescent  lighting  fixtures  what 
do  you  find  to  be  the  important  criterion  or  criteria 
which  your  purchasers  seem  to  be  interested  [391] 

in? 

*     *     * 

The  Witness :  If  I  had  to  phrase  it  in  one  word, 
I  would  say  illumination  efficiency.  But  the  criteria 
are  many-fold  and  they  consist  of  items  such  as 
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shielding,  surface  brightness  of  certain  sections, 
method  by  which  the  light  is  distributed,  as  to 
whether  the  unit  is  totally  indirect,  totally  direct, 
semi-indirect  and  so  forth,  categories  that  have  been 
established  in  rather  rigid  channels  by  such  sets  of 
valuations  as  Fleur-O-Lier  and  RLM  specifications, 
specifications  as  to  the  strength  and  type  of  ma- 
terial from  which  the  unit  is  made,  transmission 
qualities  of  those  parts  of  the  unit  that  are  either 
translucent  or  transparent,  reflective  qualities  of 
those  parts  of  the  units  or  finishes  of  the  units  that 
are  impinged  on  by  light  coming  from  the  illuminate 
ing  source,  mechanical  operational  factors  that 
would  make  for  ease  of  maintenance,  removal  of 
tube,  ease  of  cleaning  of  the  unit,  mechanical  fea- 
tures that  would  make  for  long  life  in  terms  of 
handling  of  the  unit  by  the  average  maintenance 
man  [392]  or  janitor,  stability  of  structure  of  the 
unit,  and  possibly  15  or  20  other  functional  specifi- 
cations that  have  appeared  in  the  Fleur-O-Lier  specs 
or  RLM  specs,  depending  on  what  type  of  unit  it  is, 
or  that  have  appeared  in  government  specs,  and 
which  are  the  basis  and  the  criteria  used  by  those 
who  either  specify  or  purchase  fluorescent  fixtures. 
ETL — do  you  want  me  to  continue? 

Q.     Have  you  finished  your  answer? 

A.  No.  ETL  test  values,  such  as  distribution  pat- 
terns, coefficients  of  utilizations,  angular  dispersions, 
percentages  upward  or  downward,  cut-orf  angles,  ab- 
sence of  glare  points.  I  think  that  would  be 
enough  for  the  moment. 
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Q.  You  mentioned  ETL  reports.  I  hand  you  a 
copy  of  Defendant's  Exhibit  H,  for  identification. 
Will  you  please  state  what  that  is  ? 

A.  It  is  a  reproduction  of  an  electrical  testing 
laboratory  report  showing  the  candlepower  distri- 
bution of  Ruby  No.  302  unit  tested  in  a  suspension 
mounted  condition,  and  it  is  given  the  title  of  gen- 
eral diffuse  type  of  fixture.  It  shows  a  set  of  dis- 
tribution curves  on  three  axis  used  for  the  tests. 
It  shows  brightness  factors  for  the  different  angles 
and  different  positions;  it  shows  zonal  distribution 
and  zonal  lumens;  it  shows  light  flux  values  and 
efficiencies,  and  it  indicates  the  general  form  of  the 
fixture  in  its  cross-sectional  outline,  although  the 
dimensions  are  incorrect.  [393] 

Q.    You  are  familiar  with  this  report? 

A.    Yes,  sir. 

Q.  And  this  Ruby  Fixture  No.  302  is  the  type 
of  fixture  which  is  here  as  Plaintiff 's  Exhibit  14  and 
15,  similar  to  the  one  on  the  standard? 

A.     It  is. 

*  *     * 

Mr.  Miketta:  I  wish  to  introduce  Defendant's 
Exhibit  H  into  evidence,  your  Honor. 

*  *     * 

The  Court:  The  objection  is  overruled  and  the 
document  is  admitted  as  Defendant's  Exhibit  H. 

*  *     * 

Q.     (By  Mr.  Miketta) :    You  have  utilized  ETL 
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reports  similar  to  Defendant's  Exhibit  H  in  your 

sales  engineering  work,  Mr.  Grossman*? 

A.     Yes,  sir. 

Q.  Do  you  find  that  such  reports  indicating  the 
light  distribution  and  other  factors  to  which  you 
have  referred  are   important  in  making  sales   of 

fixtures  ? 

*     *     * 

The  Witness:  It  has  been  my  experience  in  the 
last  two  years  that  not  only  are  they  important, 
but  they  are  the  prime  key  in  the  acceptance  and 
specification  of  lighting  fixtures  today. 

Q.  (By  Mr.  Miketta) :  In  the  course  of  your 
work  with  [395]  Ruby  Lighting  Corporation  did 
you  have  anything  to  do  with  the  plaintiff's  Ex- 
hibit 20?  A.    Yes,  sir. 

Q.     What  did  you  do  in  connection  with  that? 

A.  I  wrote,  laid  out,  and  designed  and  super- 
vised the  production  of  that  entire  data  book. 

Q.  So  that  you  are  familiar  with  all  of  the 
fixtures  that  are  illustrated,  described  and  shown 
in  this  publication,  is  that  correct? 

A.    Yes,  sir. 

Q.  I  believe  in  the  course  of  your  testimony  you 
had  reference  to  specs.  What  did  you  mean  by 
"specs"?  A.     Specifications. 

Q.     Specifications  of  purchasers? 

A.  Specifications  set  down  either  by  the  pur- 
chaser or  set  down  by  accepted  organizations  such 
as  the  Fleur-O-Lier  specification  set-up  or  the  Bu- 
reau of  Standards,  or  the  Illuminating  Engineers 


242  Day-Brite  Lighting,  Inc.,  etc. 

(Testimony  of  Milton  B.  Grossman.) 

Society  in  their  sets  of  specifications  for  different 

types  of  uses  of  fixtures. 

Q.  And  do  those  specifications  concern  them- 
selves with  decorative  or  ornamental  features  of 
fixtures,  or  only  with  the  functional  and  mechanical 
features  % 

A.  Only  with  the  functional  and  mechani- 
cal. [396] 

*  *     * 

Mr.  Miketta:  If  the  court  please,  the  exhibit 
which  I  have  asked  be  marked  for  identification  as 
Exhibit  I  is  a  collection  of  both  design  patents 
and  mechanical  patents  relating  to  fluorescent 
lighting  fixtures.  Copies  of  these  patents  have 
been,  of  course,  furnished  to  counsel  for  the  plain- 
tiff. It  also  includes  under  tabbed  items  photo- 
static copies  of  various  publications,  including  the 
Illuminating  Engineering,  which  also  appears  in 
some  other  exhibits,  and  a  "Review  of  Fluorescent 
Luminaire  Design"  under  the  tab  No.  21.  I  be- 
lieve in  view  of  the  written  stipulation  which  we 
have,  Mr.  Foster,  that  that  exhibit  can  be  admitted 

in  evidence. 

*  *     * 

Mr.  Foster :  As  to  the  book  of  prior  patents  and 
publications  offered  by  the  defendant,  my  objections 
for  the  record  are  two  in  number.  One,  that  with 
respect  to  most  [397]  of  the  items,  they  are  already 
in  evidence,  your  Honor,  in  Plaintiff's  Exhibits  9 
and  10.  They  include  all  of  the  prior  patents  and 
catalogs  that  were  pleaded  by  Mr.  Miketta,  or  con- 
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cerning  which  he  had  given  me  notice  prior  to  trial. 
The  other  prior  patents,  and  they  are  only  two  that 
aren't  already  in  evidence,  and  prior  catalogs, — 
their  use  is  objected  to  if  they  are  to  be  relied  upon 
as  anticipating  the  patents  in  suit  and  establishing 
invalidity  because  no  30-day  notice  was  given  the 
plaintiff  by  pleading,  as  required  by  statute.  If  they 
are  not  to  be  relied  upon  as  anticipating,  that  is, 
fully  showing  the  designs  of  the  patent  in  suit,  but 
only  to  show  the  state  of  the  art,  the  general  art, 
and  to  enable  a  contention  to  be  made  that  no  in- 
vention is  involved,  then  the  plaintiff  does  not  ob- 
ject to  those  additional  ones,  but  objects  to  all  of 
them,  in  that  the  material  ones,  the  best  ones  for  the 
defense,  are  already  in  the  record. 

The  Court :     No  30-day  notice  was  given,  was  it  1 

Mr.  Miketta:  That  is  correct.  And  I  do  not 
contend  that  any  of  these  patents  actually  anticipate 
the  entire  design  patent  in  suit,  but  I  offer  them 
to  show  the  state  of  the  art. 

Mr.  Foster :  We  do  not  urge  surprise  at  all,  your 
Honor. 

The  Court:  All  right.  Exhibit  I  will  be  ad- 
mitted, and  although  there  is  a  duplication  in  some 
of  the  patents,  in  the  [398]  patents  contained  in  this 
exhibit  I  notice  Mr.  Miketta  has  marked  and  un- 
derlined certain  portions  of  the  patents  to  make 
readily  apparent  what  parts  he  relies  upon.  In  that 
sense  it  would  be  of  some  assistance  to  have  this 
exhibit,  from  the  standpoint  of  his  contentions,  as 
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well  as  the  duplication  of  the  patents  from  your 

standpoint.  [399] 

*     *     * 

Q.  (By  Mr.  Miketta) :  Mr.  Grossman,  based 
upon  your  knowledge  of  fluorescent  fixtures,  can  you 
state  whether  2-tube  fixtures  as  of  1942  were  com- 
monly made  ?  A.     Yes,  they  were. 

Q.  And  if  you  refer  now  to  Exhibit  I,  item  21, 
which  is  the  Review  of  Fluorescent  Luminaire  De- 
sign, imprinted  from  the  Magazine  of  Light  of  1940, 
will  you  point  out  the  characteristics  of  fixtures 
which  are  similar  to  or  include  elements  which  you 
find  in  the  defendant's  Paramount  fixture? 

A.  Well,  on  page  6,  entitled,  "A  Review  of 
Fluorescent  Luminaire  Design"  on  the  left-hand 
side  there  are  four  illustrations  of  fixtures.  The 
bottom  one  shows  a  fixture  that  typifies  elements 
such  as  also  are  found  in  the  Paramount  fixture. 
For  instance,  there  is  a  step-down  end,  as  I  have 
marked  it  with  these  notations.  Then  the  end  itself 
has  cut-outs  so  that  a  certain  amount  of  illumination 
is  escaping  from  the  end  of  the  fixture.  The  fixture 
itself,  based  on  the  cross-section  drawing,  shows  a 
"V"  center  reflector  to  aid  in  the  cut-off  or  shield- 
ing of  the  outside  tube  when  seen  from  the  other 
side  of  the  fixture.  In  the  [400]  bottom  conforma- 
tion of  the  fixture  are  seen  the  baffles  of  the  fixture, 
and  what  we  call  in  the  trade  the  off-horizontal.  It 
seems  to  be  curved  here,  and  it  is  typical  of  the 
curved  or  angular  bottom,  off-horizontal  bottom  used 
in  the  sectioning  of  the  baffles. 
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Q.  Does  that  Exhibit  1-21,  page  6,  and  particu- 
larly the  lower  item,  include  any  comments  which 
explain  why  the  step-down  end,  as  you  called  it,  is 
important  or  functional'? 

A.  Why,  yes.  It  states  very  definitely  that ' '  The 
plastic  sides  and  central  member  furnish  shielding 
for  crosswise  view.  The  louvers  shield  for  length- 
wise view.  The  design  of  the  upper  part  of  the  re- 
flector is  such  as  to  direct  light  to  the  ceiling,  thus 
eliminating  objectionable  ceiling  contrasts."  [401] 

Q.  What  is  meant  by  that  last  phrase  or  descrip- 
tion, Mr.  Grossman  % 

*     *     * 

A.  If  the  fixture  is  mounted  as,  for  example,  is 
the  one  in  the  court  room,  and  were  to  be  lit  up 
and  had  a  sharp  contrasting  differentiation  between 
the  brightness  of  the  fixture  itself  and  the  ceiling,  it 
would  tend  to  become  an  object  of  glare  to  the 
eyes  of  a  person  that  was  in  the  room  and  using  that 
fixture. 

As  a  result,  fixture  design  has  attempted  to  elimi- 
nate that  so  that  there  is  a  gradation  of  brightness 
from  the  side  or  bottom  surface  to  the  brightness 
of  the  ceiling,  the  adjacent  ceiling,  somewhat  in  the 
ratio  of  three  to  one.  When  it  gets  beyond  that 
ratio,  it  is  considered  as  having  a  bad  quality. 

The  Court :     Which  is  the  three, — the  downward  ? 

The  Witness:  The  side  or  the  bottom,  sir.  They 
take 

The  Court :     And  one  is  the  ceiling  1  [402] 

The  Witness :     Yes,  sir. 
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Q.  Well,  in  designing  a  fixture,  do  you  attempt 
to  do  anything  about  maintaining  that  light  on 
the  ceiling,  even  though  a  number  of  fixtures  are 
placed  in  alignment? 

A.  Oh,  yes.  It  is  maintained  by  dropping  the 
side  surface  so  that  there  is  some  light  leak  either 
over  the  edge  of  the  fixture  or  from  the  body  of  the 
fixture,  or,  sometimes,  as  in  the  case  of  the  fixtures 
that  have  baffles  on  the  top  or  reflectors  on  the  top 
so  that  there  isn't  any  direct  path  of  light  from 
the  tubes  to  the  adjacent  ceiling,  they  have  slots 
so  that  a  certain  amount  of  light  can  get  to  the 
ceiling. 

Then  in  other  cases,  if  you  will  note,  for  instance, 
as  advertised  by  the  Guth  Company,  which  they 
have  used  for  years  [403]  back  to  the  acetylene,  sir, 
they  have  what  they  call  a  bottom  spill  that  shoots 
light  to  the  ceiling  from  the  bottom  of  the  side. 

Q.  So  that  the  step-down  end  itself  has  a  ten- 
dency to  transmit  light  lengthwise  of  the  fixture 
against  the  ceiling*? 

A.     Very  definitely,  as  you  can  see  from  here. 

Q.  And,  also,  over  the  edge  towards  the  side  of 
the  fixture ;  is  that  right  ? 

A.  Yes.  And  it  is  not  only  that,  but  that  step- 
down  is  almost  a  requirement  on  fixtures  of  this 
nature.  But  when  a  test  is  made  in  electrical  test- 
ing laboratories,  the  test  is  made  on  three  planes; 
on  a  plane — that  is,  the  fixture  is  located  in  a 
plane  parallel  with  the  longitudinal  axis;  also,  in  a 
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plane  at  right  angles  with  the  longitudinal  axis; 
and  a  plane  at  45  degrees  to  the  longitudinal  axis. 
The  result  is  that  if  they  didn't  have  a  step-down  on 
the  ends  of  the  fixture,  when  the  test  report  would 
be  evaluated  in  terms  of  zonal  lumine,  which  you 
use  for  the  computation  of  efficiency,  the  values  of 
light  that  would  now  be  seen  or  could  be  seen  in 
fixtures  like  this,  coming  from  the  sides  and  the 
ends,  would  not  appear  on  the  tests,  and  the  fixture 
would  be  relatively  an  inefficient  fixture. 

Q.  Is  it  also  true,  Mr.  Grossman,  that  the  over- 
all length  of  the  fixture  is  made  as  close  to  the 
length  of  the  [404]  tube  that  is  contained  in  the 
fixture  in  order  to  prevent  dead  spots,  you  may 
say,  or  dark  spots  between  adjacent  fixtures,  when 
they  are  in  alignment?  A.     Yes,  sir.  [405] 

Q.  Do  you  find  any  other  instances  where  V- 
shaped  longitudinal  louvers  have  been  combined 
with  transverse  louvers  in  prior  suggestions  as 
shown  in  Exhibit  1-21 1 

A.  Yes,  sir,  on  page  8,  the  bottom  fixture  on 
the  left-hand  side  shows  V-shaped  lengthwise  lou- 
vers. 

Q.     As  well  as  transverse  louvers'? 

A.     As  well  as  transverse  louvers,  sir. 

Q.  Do  you  find  any  other  instance  of  prior 
fixtures  which  embody  some  of  the  characteristics 
of  the  defendant's  fixture  in  Exhibit  1-21? 

A.  Yes.  On  page  10,  the  upper  left-hand  fixture 
indicates  very  much  what  I  just  discussed.  It  has 
a  step-down  end.     Of  course,  that  step-down  isn't 
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required  so  much  when  it  is  on  a  pendant  like  that. 
But  if  that  fixture  were  hung  on  a  ceiling  it  would 
be  required.     It  also  shows  a  cutout  and  permits 
some  light  to  come  through. 

I  see  I  made  a  notation  on  this.  The  second 
fixture  in  that  column  on  page  10  shows  a  typical 
bracing  of  the  side,  reinforcing  straps  on  the  side, 
straps  that  hold  the  panels  on  the  side. 

Q.     Between  the  upper  and  lower  rails  1 

A.  Yes,  sir.  And  on  page  13  there  is  a  V- 
shaped  fixture  which  again  indicates  the  step-down 
end,  the  cutout  end,  and  side  reinforcement  of  the 
sustaining  rails  or  bands  for  the  side  panel.  That 
is  the  one  on  the  upper  left.  [406] 

The  Court :     On  page  13  % 

The  Witness:  Yes.  The  second  one  down  on 
the  right  on  that  same  page  indicates  illuminated 
end  cutouts.  And  I  notice  that  I  made  a  notation 
here  of  arrow-tail  form. 

Q.  (By  Mr.  Miketta)  :  What  do  you  mean  by 
that? 

A.  That  in  terms  of  a  resulting  pattern  that  re- 
sults from  the  form — the  functional  form  of  getting 
two  pieces  of  glass  and  then  putting  an  end  cap  on 
it  and,  bang,  you  have  an  outline  of  an  arrow  which 
results  purely  from  the  function. 

Q.    What  is  the  function  of  the  inclined  sides  % 

A.  In  order  to  get  luminous  surfaces  at  an  angle 
off  the  perpendicular. 

Q.    What  does  that  accomplish  ? 
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A.  It  accomplishes  a  better  transmission  of  light 
to  the  working  surface. 

Q.     Do  you  mean  downwardly? 

A.  Downwardly.  Insofar  as  the  light  is  directed 
proportional  to  the  cosine  of  the  angle  between  the 
vertical  and  the  normal  to  whatever  the  plane  is. 
If  the  angle  were  closer  to  90  degrees  or  vertical,  the 
efficiency  of  that  surface  in  delivering  light  to  a 
horizontal  working  surface  would  be  that  much  less- 
ened. 

I  notice  also  on  page  14  the  second  fixture  down 
on  the  right,  under  the  Fleur-O-Lier  label,  Electrical 
Testing  Laboratory  label,  it  also  has  a  step-down 
end,  it  has  a  cross-section  [407]  that  is  identical  to 
the  type  of  cross-section  that  the  Ruby  fixture  has, 
and  it  has  bracings  or  straps  on  the  side,  middle, 
between  the  upper  and  lower  railings,  holding  the 
fixture  panel ;  and  on  page  15  on  the  left-hand  side, 
the  second  illustration,  there  is  a  fixture  that  shows 
a  step-down  end,  it  shows  a  textured  surface  on  the 
end  that  very  much  uses  the  kind  of  texturing  that 
we  use  on  the  casting  of  the  Ruby  end  insofar  as  it 
incorporates  a  floral  pattern  and  an  indented,  differ- 
ent surface,  and  on  top  of  that  has  cutouts  evidently 
for  the  same  reason  that  we  most  likely  have,  I  can 
speculate,  to  save  metal  and  to  permit  light  to  come 
through  the  end  of  the  fixture.  Those  are  the  nota- 
tions I  see. 

Q.  Mr.  Grossman,  it  is  my  understanding  from 
testimony  given  here  previously  and  from  your  de- 
scription, that  every  fixture  has  to  distribute  light, 
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that  is  its  primary  function,  and  it  has  to  distribute 
it  in  various  directions,  that  the  louvered  bottom 
performs  the  function  of  preventing  glare,  the  in- 
clined sides  direct  the  light  downwardly,  the  space 
between  the  upper  edges  of  the  side  permits  light 
to  be  cast  upon  the  ceiling,  the  step-down  end  of 
the  fixture  permits  light  to  be  thrown  against  the 
ceiling,  the  length  of  the  fixture  is  a  function  of  the 
tube  length;  do  you  find  any  element  of  a  fixture 
which  I  have  not  named  and  which  is  not  func- 
tional ? 

A.  I  don't  like  the  way,  frankly,  pou  phrase  it, 
Mr.  [408]  Miketta.  Do  you  mean  the  result  of  a 
function  % 

Q.  Do  all  those  elements  or  angles  perform  a 
function  or  purpose  which  aids  in  the  distribution 
of  light  from  the  fixture'? 

A.     Yes,  sir,  they  [409]  do. 

Q.  Now,  in  addition  to  that,  you  do  find  some 
ornamentation  applied  to  the  end  of  most  of  these 
fixtures,  do  you  not? 

A.    Yes,  that  is  the  end  factor. 

Q.  And  as  I  understand  your  testimony,  the  or- 
namentation which  appears  in  the  defendant's  fix- 
tures in  the  form  of  those  cut-outs  is  also,  at  least 
partly,  functional  in  that  it  permits  light  to  be  dis- 
tributed towards  the  end  of  the  fixture? 

A.     Yes,  sir. 

Q.  And  pass  through  those  ends,  is  that  cor- 
rect ?  A.    Yes. 

Q.     Mr.   Grossman,  do  you  know  the   range  in 
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height  of  the  generally  acceptable  common  fluores- 
cent tube  fixture  as  of  1942  ? 

*  *     * 

The  Court:  Range  in  height,  do  you  mean  from 
the  floor? 

Mr.  Miketta :  No.  Speaking  of  the  fixture  itself, 
your  Honor. 

The  Court :     The  depth  of  the  fixture  1 

Mr.  Miketta:  Yes,  we  can  call  it  the  depth,  as 
opposed  to  the  width?  [410] 

*  *     * 

A.  I  should  say  they  vary,  sir,  in  the  one-lamp 
fixtures  about  four  inches,  but  in  two-lamp  fixtures 
they  would  run  from  6  to  7%  or  8  inches. 

Q.  Now,  lets  just  concentrate  on  the  two-tube 
fixtures  as  of  1942.  Do  you  know  the  range  in 
width,  transverse  width,  of  those  fixtures? 

A.  Yes,  sir.  In  the  main  I  would  say  they  are 
from  12  to  17%,  18  inches  maximum  in  width. 

Q.  Do  you  know  what  the  cut-off  angle  accept- 
able, or  let's  say,  the  common  ordinarily  manufac- 
tured two-tube  fixtures,  was  as  of  about  1942? 

A.     From  27  to  30,  32  degrees. 

Q.  In  recent  years  has  there  been  any  change 
in  the  cut-off  requirements? 

A.  Yes,  sir,  the  cut-off  or  shielding  angle  has 
increased  as  lighting  sources  have  increased  in  bril- 
liancy, fluorescent  lighting  sources.  They  are  now 
talking  as  almost  a  standard  requirement  45  degrees 
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being  the  required  cut-off  angle  on  specifications. 

Q.     That  is  just  within  the  last  year  or  two? 

A.     Yes,  sir. 

Q.  In  designing  a  fixture,  would  you  try  to  [411] 
maintain  the  overall  dimensions  within  the  ac- 
ceptable size  range  that  you  have  previously  men- 
tioned ? 

*  *     * 

The  Witness:     Yes,  I  would.  [412] 

*  *     * 

Q.  If  you  were  attempting  to  design  this  fixture, 
for  example,  or  a  fixture  as  of  1942,  what  limita- 
tions would  you  have  to  meet  or  have  to  take  into 
consideration  in  designing  such  a  fixture  ?  Perhaps 
you  don't  understand  my  question. 

A.     I  do.     I  was  just  trying  to  think. 

Q.  One  of  the  limitations  is,  of  course,  the  length 
of  tube  you  are  going  to  use? 

A.  That's  right,  there  would  be  the  limitation  of 
the  length  of  tube,  the  limitation  of  shielding  that 
tube,  either  [413]  arriving  at  the  amount  of  shield- 
ing analytically,  if  I  were  an  engineer  at  that  time, 
or — at  that  time  I  wasn't  an  engineer,  I  would  have 
done  it  empirically,  cut  and  try. 

Q.     How  would  you  do  it  empirically? 

A.  Cut  and  try.  I  would  have  mounted  a  tube 
on  some  sort  of  housing  that  had  a  ballast  in  it. 
That,  of  course,  would  establish  the  depth  of  the 
housing,  due  to  the  girth  of  the  ballast.  I  would 
have  mounted  sockets  on  the  housing.    As  a  matter 


vs.  Ruby  Lighting  Corporation  253 

(Testimony  of  Milton  B.  Grossman.) 
of  fact,  I  think  there  is  a  bare  housing  here  that 
would  illustrate.  Then  I  would  mount  the  two 
tubes  on  it,  never  touch  pencil  or  paper,  and  with 
pieces  of  some  translucent  material,  glass  or  plastic, 
I  would  arrive  at  what  would  be  an  evenly  illum- 
inated side  shielding  that  wouldn't  have  any  glare 
spot  running  down  through  it.  And  then  I  would 
arrive  at  some  approximation  of  what  in  the  trade 
was  acceptable  in  the  way  of  shielding,  form  of 
shielding,  baffles  or  egg  crate  louvers. 

Q.  I  think,  Mr.  Grossman,  you  have  a  sketch 
there  which  demonstrates  how  you  would  go  about 
in  this  crude  way  determining  the  overall  dimen- 
sions of  a  fixture  and  of  transverse  shielding,  have 
you  not?  A.    Yes. 

Mr.  Miketta :  May  I  have  these  marked  for  iden- 
tification first,  your  Honor'?  [414] 

The  Court :     They  may  be  marked. 

The  Clerk :     J-l  and  J-2  for  identification. 

*     *     * 

Q.  (By  Mr.  Miketta)  :  What  is  this  central  red 
line  area,  Mr.  Grossman? 

A.  It  shows  the  cross-hatchings  in  red  of  a 
trapezoidal  form  which  approximates  the  cross- 
section  of  the  Paramount  body  and  reflector,  the 
Ruby  Paramount  fixture  body  and  reflector. 

Q.     The  chassis'? 

A.  The  chassis  or  the  body.  In  the  trade  it  is 
called  the  body.  Adjacent  to  it  and  approximately 
the  distance  awav  that  a  fluorescent  tube  is  nor- 
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mally  placed  is  shown  a  circle  to  represent  the  cir- 
cumference of  the  1%  inch  T-12  fluorescent  tube. 

Q.  Does  that  tube  have  to  be  spaced  a  certain 
minimum  distance  from  the  ballast  box  or  can? 

A.  Yes.  Not  by  any  law,  but  by  both  design 
factors,  experience,  and  also  the  fact  that  if  you 
get  it  too  close  you  have  a  tendency  to  heat  too 
much.  There  isn't  a  chance  for  [416]  evacuation  by 
conduction  and  that  nature.  So  we  make  it  about 
a  quarter  of  an  inch  normally  away  from  the  tube. 
Incidentally,  I  would  like  to  say 

The  Court :    You  show  it  at  about  %ths  there  % 

*     *     # 

A.  A  trifle  over  a  quarter,  but  it  is  rough  pencil. 
A  little  under  5/16ths.  [417] 

Q.  By  Mr.  Miketta:  What  is  this  bottom  line 
that  you  have  drawn  there? 

A.  The  bottom  line  represents  where  a  bottom 
surface  of  some  form,  either  reflective  surface  or 
transmitting  surface  like  glass  would  be  put,  and  it 
also  represents  the  bottom  in  case  of  a  reflective 
surface,  such  as  baffles  or  egg-shaped  louvers  of 
what  would  be  the  shielding  unit  used,  whether  it 
is  a  baffle  as  we  have  here,  or  an  egg-shaped  louver, 
type  of  rectangular  louver,  and  that  we  use  an  op- 
timum dimension  of  two  inches. 

The  Court:     What? 

The  Witness:  A  dimension  of  two  inches  in 
height  for  the  baffle  as  an  average.  Sometimes  the 
baffle  doesn't  have  a  rectangular  shape,  so  we  use 
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an  average  figure  of  two  inches.     The  shape  may 

run  all  the  way  from  2%  down  to  a  half  inch.  [418] 

A.  This  6-inch  dimension  is  a  resultant  dimen- 
sion, not  a  primary  one.  It  results  from  the  fact 
that  the  tube  is  placed  on  this  body  which  is 
housed  around  a  ballast  of  a  certain  dimension, 
and  then  from  the  tube  we  try  to  get  to  a  point  or 
a  plane  that  represents  two  inches  below  the  bottom 
point  of  the  tube  that  we  might  be  wanting  to 
shield. 

Q.  All  right.  Now,  suppose  that  baffle  is  going 
to  be  two  inches  high,  where  do  we  go  from  there? 
How  do  we  establish  the  number  of  those  transverse 
baffles? 

A.  The  numbers  are  resultants.  We  don't  es- 
tablish them.  The  numbers  are  definitely  resultant. 
If  we  want  to  get  a  shielding  that  represents  30  de- 
grees— I  am  looking  now  at  another  sheet. 

Q.     That  is  J-2. 

A.  Called  J-2.  If  we  took  a  triangle  where  the 
height  of  the  baffle  or  the  average  height  of  the 
baffle,  or  the  altitude 

Q.     Is  that  indicated  here  on  the  left-hand  side  ? 

A.  Yes,  they  show  it  here  as  two  inches.  The 
tangent  of  [419]  the  angle  of  30  degrees  is  0.557, 
and  if  that  ratio  is  worked  out,  I  think  you  will 
find  it  comes  to  3.5,  I  will  say,  approximately. 

Q.  Mr.  Grossman,  couldn't  you  just  draw  that 
vertical  representation  that  is  2  inches  long,  draw 
your  diagonal  of  30  degrees,  then  just  scale  off  this 
distance  % 
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A.  Sure.  But  I  don't  do  it  that  way.  I  do  it 
mathematically. 

Q.  But  suppose  you  did  scale  that  off,  how  much 
would  that  come  out  to  % 

A.    Approximately  three  and  a  half,  3.5. 

Q.  Your  tube  is  48  inches  long,  divide  that  by 
3.5,  or  how  many  times  3.5  would  give  you  the  48 
inches  or  thereabouts  I  A.     13,  14. 

Q.  So  you  would  have  about  14  spaces,  is  that 
right  1  A.    Yes. 

Q.  Three  and  a  half  times  14,  that  gives  you  49 
inches. 

The  Court :  Of  course  that  is  all  predicated  on  a 
2-inch  baffle? 

The  Witness :  Yes.  An  average,  sir,  of  2  inches. 
In  the  case  of  this  unit  we  struck  an  average,  in 
checking  it  over  before  it  went  into  this  new  data 
book,  we  struck  an  average  of  2  inches,  because  the 
unit  varies  from  about  almost  two  and  three-quar- 
ters in  height — that  is,  the  baffle  does — down  to 
about  a  half  inch  where  it  joins  the  frame  on  the 
side.  But  the  height  from  the  bottom  of  the  tube 
to  where  we  want  [420]  the  bottom  of  the  baffle  to 
be  was  approximately  two  inches. 

The  Court:  I  don't  think  they  will  be  of  too 
much  probative  value,  but  I  will  permit  their  in- 
troduction. J-l  and  J-2  in  evidence. 

Q.  (By  Mr.  Miketta)  :  Have  you  ever  designed 
fixtures  in  accordance  with — not  in  accordance  with, 
but  for  the  purpose  of  fulfilling  a  specification  that 
had  been  submitted  %  A.     Oh,  yes,  quite  often. 
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Q.  And  those  specifications  do  not  call  for  any 
particular  ornamental  design,  do  they,  Mr.  Gross- 
man? 

A.  Never  to  my  knowledge  have  I  seen  a  spec 
where  an  ornamental  design  in  any  way  has  been 
specified  *  *  *  .  But  I  have  never  seen  a  specific 
ornamentation,  shape,  or  so  forth,  specified.  [421] 

Q.  Are  you  familiar  with  the  type  of  fixture 
which  is  illustrated  in  Defendant's  Exhibit  1-3? 

A.     Yes,  sir. 

Q.  Does  that  illustrate  any  characteristics  com- 
mon to  the  fixture  made  by  the  defendant  here  and 
forming  the  subject  of  this  action,  and,  if  so,  please 
identify  those  characteristics'? 

A.  This  is  a  classic  U.R.C.  type  of  fixture, 
U.R.C.  being 

Q.  Just  point  to  the  characteristics  that  are  sim- 
ilar, and  identify  them. 

A.  Well,  it  covers  the  knock-outs  on  the  end 
with  a  circular  three-dimensional  j)late.  It  has  what 
we  have  been  calling  step-down  ends.  It  has  sloping 
sides  of  glass,  evidently,  from  the  appearance  here. 
It  has  patterned  cut-outs  in  the  end  plate  in  order 
to  possibly  lighten  the  metal — I  think  they  are  cut- 
outs from  this  illustration — to  lighten  the  metal, 
and,  also,  to  let  light  come  through  the  ends,  so  as 
to  be  transparent. 

Q.  Now,  I  call  your  attention  to  Exhibit  1-7, 
which  is  the  Masterson  patent,  and  ask  you  if  you 
see  any  characteristics  or  elements  there  that  are 
common  to  the  defendant's  device. 
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A.  Well,  this — I  am  looking  at  Fig.  2,  and  the 
cross-section  shows  a  sloping  bottom,  the  [422] 
baffles  off-horizontally,  and  it  shows  a  V-shaped 
central  body,  which  is  also  a  V-shaped  central  cut- 
off unit,  equivalent  to  and  functions  in  the  same  way 
as  the  V-shaped  longitudinal  unit  in  the  Ruby  Para- 
mount. It  shows  both  crosswise  and  lengthwise 
louvers  or  baffles,  and  it  shows  side  panels  that  are 
transparent.  That  is  noted  in  Fig.  1  as  No.  2. 

Q.  I  call  your  attention  to  Exhibit  1-11,  and  may 
I  ask  this  question,  in  order  to  expedite  it: 

Is  it  not  correct,  Mr.  Grossman,  that  this  also 
shows  a  fluorescent  tube  fixture,  with  a  normally 
open  bottom,  inclined  upwardly  and  outwardly 
transparent  sides,  an  end  plate  in  Figure  5,  which 
is  of  the  step-down  type  and  permits  light  to  be 
discharged  against  the  ceiling,  and  I  believe  it 
states  that  the  V-shaped  louver  identified  by  the 
numeral  30  acts  as  a  louver  and  a  reflector;  is  that 
about  correct?  A.    Yes,  sir.  [423] 

*     *     * 

Q.  (By  Mr.  Miketta)  :  Mr.  Grossman,  can  you 
identify  Exhibit  G,  for  identification,  items  1  to  11 1 

The  Court :     Did  you  make  these  drawings  % 

The  Witness :  They  were  made  under  my  super- 
vision, sir.  I  am  checking. 

The  Court :  What  is  No.  1 — a  cross-section  of  the 
Ruby  louver?  [424] 

The  Witness:  Yes.  It  is  a  cross-section  of  a 
drawing  made  from  old  catalog  data  of  these  Ruby 
fixtures.  That  catalog  was  dated  1941. 
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Q.  (By  Mr.  Miketta) :  Is  that  drawing  approxi- 
mately to  scale,  Mr.  Grossman? 

A.  Yes.  If  I  recall  correctly,  we  did  these  draw- 
ings at  half-scale,  that  is,  a  half  inch  equal  to  one 
inch. 

Q.     What  is  item  2  of  Exhibit  G? 

A.  That  is  a  louver  II,  a  four-light  type  of  fix- 
ture. 

Q.     Made  by? 

A.  Made  by  Ruby.  It  is  dated  1941  and  it  shows 
an  open-end  light.  It  shows  off-ceiling  ends,  and  it 
shows  sloping  sides,  and  cut-off  angles. 

Q.  And  the  data  was  taken  from  a  1941  Ruby 
catalog;  is  that  correct?  A.     Yes,  sir. 

Q.     Now,  item  3  of  Exhibit  G? 

A.  The  item  3  is  a  Ruby  Admiral,  dated  1941, 
and  it  shows  a  step-down  end,  and  it  shows  a  slop- 
ing side,  and  it  shows  the  bottom  there. 

Q.     Item  4  of  Exhibit  G  is  what? 

A.  That  is  a  fixture  I  was  curious  about.  [425] 
When  I  gave  a  deposition  to  Mr.  Poster,  he  brought 
out  a  lot  of  old  catalogs,  and  one  of  them  was  one  I 
had  never  heard  of,  the  Gill  Company.  So  I  went  to 
some  effort  and  dug  up  this  Gill  catalog,  and  this  is 
one  of  the  fixtures  I  found  in  it,  and  typifies  the 
sloping  side  and  the  dropped  end. 

Q.     Was  that  in  1941  ? 

A.     Yes,  sir.  That  was  dated  1941,  too. 

Q.     And  item  5  is  what  ? 

A.  This  is  also  an  old  Ruby  fixture,  and  it  is  a 
sort  of  grand-daddy  to  the  present  Ruby  Regent, 
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with  sloping  sides,  step-down  ends  and  baffle  bot- 
tom, and  a  good  angle  of  cut-off,  by  the  way. 

Q.  Does  that  have  longitudinal  and  transverse 
baffles? 

A.  Yes,  it  has  both  longitudinal  and  transverse 
baffles. 

Q.     Now,  No.  6. 

A.  This  is  a  fixture  entitled  ' '  Garcy-Gram  Unit, ' ' 
dated  1941.  As  I  recall,  this  is  another  fixture  I  dug 
up  after  the  deposition.  It  shows  sloping  sides.  It  is 
the  only  fixture,  by  the  way,  in  this  whole  group  that 
doesn't  have  a  step-down,  but  it  has  sloping  sides 
and  the  off-horizontal  bottom,  and  translucent  side 
panels. 

Q.     And  both  longitudinal  and  transverse  baffles  ? 

A.    Yes,  it  did. 

Q.     Item  7  is  what  1 

A.  That  is  another  one  of  the  Gill  fixtures,  step- 
down  end,  and  [426]  instead  of  sloping,  it  had  angu- 
lar curved  sides  put  in  at  an  angle  off  the  vertical.  It 
is  dated  1941  also. 

Q.  The  figure  on  tab  8  is  simply  a  depiction  of 
the  Ruby  Paramount  fixture;  is  that  correct? 

A.    Yes,  it  is. 

Q.    And  Figure  9 

The  Court:  Just  a  moment.  What  do  you  mean 
on  8  when  you  say  "greater  angle  than  Viz- Aid," 
referring  to  the  bottom  f 

The  Witness:  The  angle  between  the  horizontal 
and  the  bottom  line  on  either  side  of  the  baffle,  of 
the  cross-wise  baffle,  we  attempted  to  evaluate  from 
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the  samples  available  to  us  or  the  drawings  available 
to  us.  If  I  recall  correctly,  this  one  was  based  on  two 
pieces  of  louvers  that  we  had  that  had  been  taken 
out  temporarily  of  a  Paramount  unit,  and  out  of  a 
Viz-aid  unit,  and  then  we  evaluated  the  angles.  It 

was  different. 

*     *     * 

Q.  (By  Mr.  Miketta)  :  You  are  referring  to  tab 
10  of  Exhibit  G.  A.     Yes,  sir;  that's  right. 

Q.  Does  that  show  the  comparison  between  the 
transverse  louvers  [427]  of  the  defendant's  fixture 
and  of  the  Viz-aid? 

A.  Yes,  sir.  We  did  this  very  precisely  at  that 
time.  As  I  look  at  this,  well, 

Q.     What  are  the  differences'? 

A.  Well,  the  differences  are  these.  There  is  a  dif- 
ference in  depth  between  the  Ruby  and  the  Day- 
Brite  fixture  the  Ruby  and  the  Day-Brite  baffle.  The 
Day-Brite  baffle  is  deeper  in  the  dimension  taken 
from  some  line  that  might  be  called  the  top  line. 
It  has  a  cut-out  on  top  of  the  baffle  to  accommodate 
the  close  proximity  to  the  tube.  The  Ruby  one 
doesn't  need  that  because  it  is  shaped  thinner.  It  is 
a  two-dimensional  baffle,  and  not  only  is  it  formed 
in  a  crosswise  plane,  it  is  two-dimensional  and  it  is 
also  formed  on  two  planes  perpendicularly  to  the 
cross  plane,  in  order  to  accommodate  the  method 
they  use  of  attaching  their  baffle  to  the  entire  frame 
of  the  unit. 

The  Ruby  baffle  is  one-dimensional,  one  single 
plane  unit,  that  is  fitted  into  slots  on  the  railing  that 
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made  up  the  baffle  frame.  The  form  of  the  "V"  in 
the  Ruby  baffle,  or  the  form  of  the  aperture  in  the 
center  of  the  Ruby  baffle,  in  order  to  fit  it  around  the 
Ruby  V-shaped  longitudinal  louver,  is  a  complete 
"V,"  while  the  form  of  the  Day-Brite  one  is  a 
truncated  triangle  or  keystone,  because  the  Day- 
Brite  unit  had  a  slot  in  there. 

Q.  That  truncation  you  referred  to  is  repre- 
sented by  [428]  the  horizontal  solid  line  which  ap- 
pears to  bisect  the  dotted  "V"  of  the  Paramount? 

A.  Yes,  sir.  The  complete  angles  were  different, 
too. 

The  Court :  Which  subdivision  are  you  referring 
to  now? 

Mr.  Miketta:  That  is  tab  10.  That  is  the  com- 
parison. 

The  Court:  Tab  10  shows  superimposed  a  solid 
and  a  dotted  baffle,  and  the  notations  indicate  that 
the  solid  is  the  Day-Brite  and  the  dotted  is  the 
Ruby? 

Mr.  Miketta :     That  is  correct.  [429] 

*     *     * 

Q.  Mr.  Grossman,  you  called  attention  to  the  fact 
that  the  louver  assembly  of  the  defendant's  fixture 
is  arranged  differently  from  that  of  the  plaintiff's 
Yiz-aid  fixture.  Does  that  mode  of  assembly  also 
change  the  appearance  of  the  fixture? 

A.     Quite  definitely. 
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Q.  In  which  way?  Will  you  point  it  out,  please? 
From  where  you  stand,  can  you  do  that? 

A.  The  Ruby  fixture,  since  its  baffles  are  [430] 
attached  to  a  separate  frame,  also  has  a  line  of 
illumination  between  the  side  panel  and  the  frame 
that  houses  the  baffles.  In  other  words,  the  whole 
baffle  section  is  a  completely  separate  unit. 

*     *     * 

Q.  (By  Mr.  Miketta) :  And  that  line  of  light 
would  extend  completely  across  the  fixture? 

A.    Yes,  sir. 

The  Court :  That  is  Plaintiff's  Exhibit  14  or  15 
you  have  up  there? 

Mr.  Miketta :  That  is  15,  your  Honor.  This  is  the 
four-tube  light. 

The  Court:     Being  one  of  the  accused  devices. 

The  Witness:  As  a  result  of  that  mechanical 
form  of  baffle  housing,  the  end  plate  has  quite  a 
different,  completely  [431]  different  shape  than  the 
type  of  end  plate  that  they  use  on  the  Viz-aid  fix- 
ture. It  has  slots  in  it.  It  is  all  of  one  piece.  It 
doesn't  consist  of  a  part  that  swings  down  with  the 
baffles.  It  exists  simply  as  a  supporting  member,  to 
support  the  side  panels,  and  it  exists  functionally 
to  support  the  side  panels  on  the  panel  housing. 

Q.  (By  Mr.  Miketta):  Mr.  Grossman,  have 
you  examined  the  plaintiff's  Day-Brite  fixture,  as 
well  as  the  defendant's  Ruby  fixtures? 

A.    Yes,  I  did. 

Q.    And  you  have  been  able  to  find  approximately 
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18  or  19  differences  between  the  plaintiff's  fixture 

and  the  defendant 's  fixture  % 

A.     I  have,  sir. 

*  *     * 

The  Court:  We  let  the  plaintiff  put  in  his  con- 
tentions of  similarity  as  just  contentions,  and  you 
may  offer  this  as  your  list  of  contentions  with 
the  understanding  that  if  you  interrogated  your  wit- 
ness he  would  say  each  one  of  those  is  a  point  of 

difference.  [432] 

*  *     * 

The  Court :  I  want  to  ask  a  question  or  two  here. 
Your  cut-off  point  or  your  cut-off  angle  on  any  one 
of  these  lighting  fixtures  could  or  would  vary  with 
the  height  of  the  fixture  above  the  work  surface, 
would  it  not  %  For  instance,  supposing  I  have  a  small 
room  and  I  need  light  at  some  distance  from  the 
fixture,  your  cut-off  angle,  meaning  that  angle  of  a 
baffle  which  would  prevent  me  sitting  at  a  work 
table,  say,  from  having  the  globe  shine  in  my  eyes, 
— could  be  a  very  small  angle? 

The  Witness:      Yes,  sir;  except  this 

The  Court :  On  the  other  hand,  if  I  had  a  fixture 
directly  over  my  head  at  a  work  surface,  probably 
no  baffle  would  cut  off  the  direct  light  from  shining 
in  my  eyes,  if  I  [433]  looked  up  into  it  ? 

The  Witness:  If  you  looked  up  to  it,  sir.  But 
that  isn't  how  fixtures  are  designed  or  tested  for 
their  limitations.  You  are  considered  to  have  an 
optical  angle  of  approximately  60  degrees;  30  de- 
grees above  the  horizontal  and  30  degrees  below. 
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That  was  the  whole  consideration.  That  is  why  the 
cut-off,  which  establishes  an  optimum  norm  of  30 
degrees, 

The  Court:     It  is  only  a  norm? 

The  Witness:     It  is  a  norm. 

The  Court:  Depending  on  where  the  person 
would  put  the  fixture,  how  far  the  fixture  would  be 
from  the  work  surface,  or,  how  far  the  fixture  would 
be  removed  from  the  work  surface? 

The  Witness:  Yes,  sir.  But  when  it  is  stated  in 
terms  of  test  value,  it  is  stated  in  terms  of  the 
geometric  relationship  between  the  baffle  sides,  the 
differences  between  them,  and  the  length  and  width 
of  the  fixture. 

The  Court :  Now,  directing  your  attention  to  the 
side  panel  of  glass,  I  am  going  to  take,  for  example. 
Plaintiff's  Exhibit  15  in  evidence,  one  of  the  Ruby 
accused  fixtures.  I  take  it  the  side  panel  is  made  of 
glass  instead  of  metal  in  order  to  allow  light  to  go 
through  it  ? 

The  Witness:     Yes,  sir. 

The  Court:  If  you  didn't  want  light  to  go 
through  it,  [434]  you  would  make  that  of  solid 
metal  ? 

The  Witness:     Yes,  sir.  [435] 

*     *     * 

The  Court:  Let's  contrast  the  side  panel  in  the 
shape  of  the  Ruby  light,  Exhibit  15,  where  the  bot- 
tom portion  of  the  panel  is  closer  to  the  center 
of  the  fixture,  and  the  top  part  of  the  panel  is  fur- 
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ther  away,  and  the  degree  may  be  from  the  eye,  oh, 
60  degrees  or  more  than  45  from  the  vertical  plane, 
— is  that  about  right  % 

The  Witness:  As  in  this  fixture,  yes,  sir;  ap- 
proximately. 

The  Court:  Contrast  that  with  one  where  the 
degree  of  angle  from  the  vertical  plane  would  be 
almost  reversed,  and  take  you  over  past  90  and,  say, 
100  or  110  degrees  from  the  vertical  plane.  The  sup- 
posed panel  I  am  talking  about  would  supply 
through  the  panel  more  light  to  the  ceiling  than 
the  panel  which  we  have  here  in  Exhibit  15,  would 
it  not?  I  am  talking  about  the  panel  now. 

The  Witness :  This  panel  supplies  no  light  to  the 
ceiling,  sir.  This  panel — the  only  light  this  panel 
supplies  is  by  reflection  from  the  inner  surface  of 
the  panel,  and  very  little  possibly  from  the  top  of 
the  panel. 

The  Court:  In  other  words,  on  this  Ruby  light 
the  panel  is  designed  with  that  angle,  to  reflect  light 
downwards  1 

The  Witness:  To  transmit  light  downwards,  sir, 
and  reflecting  the  light  upwards. 

The  Court:  And  if  you  wanted  it  to  transmit 
more  light  downwards,  you  would  increase  the  angle, 
would  you  not?  [436]  In  other  words,  supposing  in- 
stead of  being  at  a  60-degree  angle,  you  would  have 
45  degrees.  Wouldn't  there  ordinarily  be  more  light 
transmitted  downward  and  less  to  the  sides  ? 

The  Witness:  That  would  only  be  permissible 
design-wise  if  your  tube  position  could  be  varied, 
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too.  But  the  position  of  the  tube  controls  the  posi- 
tion of  the  angle  of  that  panel.  That  panel  is  ap- 
proximately at  right  angles  to  the  diameter  of  the 
tube,  which  is  in  relation  to  the  surface  out  of  which 
the  tube  sockets  come  in.  I  might  be  able  to  show  the 
judge  with  that  body  over  there  what  I  mean.  [437] 

*  *     * 

The  Court:  When  you  refer  to  the  relation  of 
the  tube  to  the  body  you  refer  to  taking  on  G-8  the 
position  of  the  tube  and  the  line  running  through 
the  center  of  the  tube  at  right  angles  to  that  por- 
tion of  the  chassis  or  can? 

The  Witness:     Yes. 

*  *     * 

The  Court:  The  angle  now  shown  as  70  degrees 
from  a  vertical  plane,  supposing  the  angle  on  the 
side  panel  were  45  degrees,  what  would  be  the  effect 
on  light  coming  from  that  bulb? 

The  Witness:  You  would  be  sending  more  light 
up  to  the  ceiling. 

The  Court:     By  reflection? 

The  Witness:  By  reflection,  and  also  direct 
transmission,  if  I  may  point  out.  If  the  angle  were 
at,  say,  30  [438]  degrees  off  the  vertical,  all  of  this 
open  space  then  would  permit  lights  to  go  up,  there 
would  be  additional  reflection,  and  you  would  have  a 
relatively 

The  Court:  What  about  the  light  that  went 
through  the  panel? 

The  Witness :    You  would  get  a  little  better  trans- 
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mission  of  light  through  the  panel,  sir,  because  the 
panel  would  be  normal,  then,  to  the  axis,  cross-sec- 
tional axis  of  the  tube. 

The  Court:  Isn't  there  involved,  also,  the  re- 
fraction of  light  through  glass  % 

The  Witness :  Yes.  "We  use  plastic  a  lot.  In  look- 
ing at  that  fixture  I  wouldn't  be  able  to  tell  you  now 
whether  it  is  glass  or  plastic.  They  are  approxi- 
mately identical  in  refractive  index.  And  that  enters 
into  it,  too,  sir. 

The  Court :  By  refraction  you  mean  turning  the 
course  of  a  direct  light  ray? 

The  Witness:  Yes,  sir,  slowing  it  down,  so  to 
speak,  and  swinging  it  off  its  original  path. 

The  Court:  So  that  by  varying  the  slope  of  the 
panel  you  get  various  results  % 

The  Witness :  Yes,  sir.  In  the  old  days,  if  I  may 
enlarge  on  that,  based  on  experience  with  incandes- 
cents,  the  work  was  done  empirically  on  a  cut  and 
try  basis,  working  with  glass,  shaping  glass.  The  old 
fixture  manufacturers  used  to  have  their  own  glass- 
forming  departments  which  molded  glass,  [439] 
shaped  glass  and  cut  glass,  to  be  able  by  cut,  make 
and  trim  to  arrive  at  proper  things.  They  didn  't  use 
the  analytical  approach  that  we  use  today. 

The  Court :  Counsel,  are  you  going  to  offer  your 
Exhibit  G  in  evidence? 

Mr.  Miketta :  If  you  please.  May  I  offer  that*  in 
evidence  % 

The  Court:     It  will  be  received. 
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Q.  (By  Mr.  Miketta:  Have  you  measured  the 
angle  from  the  vertical  of  the  glass  circular  fixture 
which  is  in  the  District  Court  Clerk's  room  and  all 
over  this  building? 

A.  I  did.  I  measured  it  this  morning  when  I 
came  in. 

Q.    What  is  the  angle  of  inclination  of  that  side  % 

A.  It  is  approximately  20  degrees  off  the  vertical 
or  70  degrees  off  the  horizontal. 

Mr.  Miketta :  May  the  court  please,  I  would  like 
to  have  the  court's  authority  to  take  a  photograph 
of  this  particular  fixture  and  introduce  the  photo- 
graph in  evidence.  I  don't  believe  the  building  in- 
spector would  want  me  to  make  this  a  permanent 
exhibit.  [440] 

The  Court:  You  may  put  a  photograph  in  evi- 
dence and  in  that  way  preserve  the  building's  fix- 
ture. We  will  assign  it  a  number.  What  will  it  be, 
Mr.  Clerk*? 

The  Clerk:     Defendant's  Exhibit  L,  your  [441] 

Honor. 

*     *     * 

Cross-Examination 
By  Mr.  Foster : 

Q.  Mr.  Grossman,  while  you  were  with  the  de- 
fendant corporation  did  you  ever  actually  sell  any 
fixtures  to  users  of  the  fixtures? 

A.     Yes,  sir,  to  the  agents  of  the  users. 

Q.     You  never  sold  any  lighting  fixtures  for  the 
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defendant  corporation  directly  to  the  ultimate  users 

of  those  fixtures,  did  you? 

A.    Yes,  I  did.  [446] 

Q.  On  how  many  instances  ?  There  were  very  few 
instances,  weren't  there? 

A.     No,  sir;  innumerable  instances. 

Q.  You  listed  at  length  in  the  record  yesterday 
the  criteria  in  which  the  purchasers  of  lighting  fix- 
tures like  Plantiff's  Exhibits  14  and  15,  the  Ruby 
fixture,  are  interested  when  they  buy  lighting  fix- 
tures, such  as  the  distribution  patterns  and  the 
coefficients  of  utilization,  angular  dispersions,  per- 
centages upward  or  downward,  absence  of  glare 
points,  and  so  and  so  on.  Is  it  necessary  to  take  ail 
of  these  various  qualities  or  criteria  into  considera- 
tion in  designing  a  fixture  for  fluorescent  lamps 
which  is  to  be  commercially  successful? 

A.  Yes,  sir.  Are  you  referring  to  the  fixture  on 
the  stand  now  ? 

Q.    Yes. 

A.  The  two-tube  and  four-tube  Ruby  Paramount 
fixture  ? 

Q.  Yes.  You  understood  that  in  answering  my 
question  ? 

A.     I  took  it  for  granted  that  is  what  you  meant. 

Q.  And  from  the  little  I  understand  about  all  of 
these  criteria  and  qualities,  they  appear  to  be  so 
technical  that  for  one  to  design  a  commercially  suc- 
cessful fixture,  paying  attention  to  all  of  them,  it 
would  require  technical  training  such  as  yours  in 
the  lighting  field,  is  that  true,  Mr.  Grossman  ?  [447] 
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A.  No,  sir,  that  isn't  true.  And  it  isn't  true  any 
more  than  it  would  be  true  if  you  said  to  Edison 
when  he  was  alive,  "You  couldn't  invent  these 
things,  you  are  not  an  engineer."  But  Edison  did 
invent  them  by  a  cut  and  try  method.  [448] 

*     *     * 

Q.  (By  Mr.  Foster) :  At  any  rate,  there  is  not 
much  hope  of  commercial  success  for  a  fluorescent 
light  fixture  which  does  not  fulfill  these  criteria  and 
requirements  that  you  enumerated  yesterday,  the  ex- 
amples of  which  I  have  given  today ;  that  is  correct, 
isn't  it? 

A.    No,  sir.  You  are  quite  correct. 

Q.  Now,  in  order  to  determine  all  of  these  cri- 
teria which  you  mentioned  yesterday,  and  a  part  of 
which  I  have  given  today,  you  mentioned  also  sur- 
face brightness  of  certain  sections,  the  method  by 
which  the  lighting  is  distributed,  specifications  as  to 
the  strength  of  the  material,  transmission  qualities  of 
certain  parts,  reflective  qualities  of  other  parts,  and 
so  forth,  and  you  mentioned  possibly  15  other  speci- 
fications. In  determining  whether  a  fixture  of  a 
given  design  has  all  of  these  qualifications  or  quali- 
ties or  criteria,  I  suppose  you  need  a  light  meter  % 

A.     That  would  be  one  instrument. 

Q.  There  would  be  other  instruments  you  would 
need  in  order  to  do  a  job  of  determining  whether  the 
fixture  met  those  specifications  and  requirements ;  is 
that  correct?  [449] 

A.    It  would  be  today,  but  it  wasn't  in  the  past. 
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Q.  Well,  what  would  be  needed  today  ? 
A.  Today  a  firm  would  have  to  have  a  distribu- 
tion photometer,  a  brightness  meter  something  like 
the  Lukiesch-Taylor  meter;  it  would  have  to  have 
volt  meters  and  ammeters.  It  would  have  to  have 
reflectance  meters — either  Gross  meters  of  direct  re- 
flectance, photometers,  and  some  other  measurement 
instruments  of  a  similar  nature,  if  they  wanted  to 
make  a  strict,  rigid,  technical  evaluation  of  the  unit 
to  meet  today's  requirements. 

*  *     * 

Q.  When  was  it  you  went  to  work  for  Ruby,  the 
defendant  here?  A.     Around  July,  1947. 

Q.  What,  of  the  apparatus  you  have  just  de- 
scribed did  [450]  you  see  there  when  you  went  to 
work  for  Ruby  in  the  defendant's  plant? 

A.     They  had  photometers. 

Q.     What  else,  that  you  have  described  ? 

A.  They  had  ammeters,  and  I  think  I  saw  a  volt- 
meter there.  I  am  not  sure. 

Q.  Is  that  all  that  you  have  described  that  you 
would  need  today,  that  you  saw  there  % 

A.     That's  all.    Then  measuring  instruments  of 

various  types.  [451] 

*  *     * 

Q.  But  prior  to  your  employment  by  Ruby  in 
July,  1947,  when  the  Paramount  design,  Plaintiff's 
Exhibit  14  and  15,  was  on  the  market,  you  had  had 
nothing  to  do  with  the  design,  or  had  you? 

A.     No,  sir. 
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Q.  Did  you  make  subsequently  a  re-design  of  that 
Paramount  fixture  to  improve  its  functional  design  % 

A.  Yes,  sir.  I  recall  that  we  worked  on  the  func- 
tional requirements  of  making  the  movement  of  the 
baffle  easier  for  the  maintenance  man.  We  worked 
out  a  method  of  using  the  Ruby,  exclusively  Ruby 
spring  latch  deal,  so  that  the  maintenance  man  would 
not  have  to  move  the  whole  baffle  frame  laterally  in 
order  to  open  it  up.  That  was  one  of  the  things.  And 
there  were  some  other  elements  of  design  that  I  re- 
call working  on.  Specifically — I  mean  I  don't  recall 
the  specific  elements,  but  we  did  work  on  various 
functional  maintenance  elements  of  it.  [452] 

Q.  When  did  you  do  this  redesigning  of  the  Para- 
mount fixture,  Plaintiff 's  Exhibit  14  and  15  ? 

A.  During  the  period  that  I  was  working  on  the 
new  data  book  from  about  July  to  December,  1948. 

*     *     * 

Q.  Did  you  make  any  recommendations  to  the 
defendant  corporation  in  December,  1948,  or  later, 
that  you  be  authorized  by  the  defendant  to  further 
revise  the  design  of  the  Paramount  fixture? 

A.     The  only  recommendation 

Q.  Did  you  or  didn't  you,  please,  sir?  Did  you 
make  such  a  recommendation  or  did  you  not  ? 

A.     No,  I  didn't,  sir. 

Q.  Very  well.  In  the  redesigning  of  the  Para- 
mount fixture  which  you  did  for  the  defendant  be- 
tween July  1948  and  December  1948,  you  did  not 
change  any  of  the  decorations  on  the  end  cap  or  on 
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the  medallion  at  the  middle  of  the  sides  of  the  fix- 
tures, did  you  ? 

A.  I  couldn't  answer  that  question.  Some  re- 
designing of  the  casting  was  done  as  a  result  of  a 
change  in  the  form  of  the  casting,  and  whether  the 
patterning  that  resulted  from  that  change  in  form  is 
identical  in  this  fixture  to  what  it  was  prior  to  my 
being  with  Ruby  I  couldn't  answer  right  now. 

Q.  What  I  would  like  you  to  do,  and  please  listen 
carefully  to  this  question,  Mr.  Grossman,  is  to  list 
those  differences  in  the  appearance  of  the  decoration 
upon  the  ends  of  the  fixtures,  Plaintiff's  Exhibit  14 
and  15,  and  the  medallion  in  the  middle  of  the  sides 
of  the  fixtures,  which  you  changed  in  revising  the  de- 
sign in  1948,  between  July  and  December  [454]  to 
provide  a  more  functional  design. 

A.     I  coulcln  't  do  it,  sir.  I  have  no  knowledge. 

Q.  Did  you  change  the  overall  length  of  the  fix- 
ture in  that  redesign  to  provide  a  more  functional 
design? 

A.  The  length  might  have  been  changed  because 
the  casting,  as  I  recall,  was  made  a  little  thinner. 

Q.  Do  you  recall  that  you  did  increase  or  vary 
the  length? 

A.     No,  sir,  I  couldn't  swear  that  I  did. 

Q.  Do  you  recall  that  you  changed  the  overall 
height  of  the  fixture  ?  A.     No,  sir. 

Q.  Did  you  change  the  overall  width  of  the  fix- 
ture? 

A.  I  think  the  width  on  the  redesign  might  have 
been  changed,  because  we  were  attempting  to  remove 
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the  slot  and  it  didn't  require  that  extra  eighth  of  an 

inch  thickness — not  thickness,  but  width. 

Q.  Do  you  know  whether  you  changed  the  over- 
all width  of  the  fixture  in  such  redesign? 

A.     No,  I  couldn't  say  yes  or  no  to  that. 

Q.  Did  you  change  the  number  of  transverse 
louvers  in  that  fixture  in  that  redesign? 

A.     No,  sir,  I  didn't. 

Q.  Did  you  change  the  angle  between  the  sides 
of  the  longitudinal  V-shaped  louver  in  that  rede- 
sign? [455]  A.     No,  sir. 

Q.  Did  you  change  the  angle  with  the  horizontal 
of  the  upper  or  lower  edges,  slanting  edges,  of  the 
ends  of  that  design  ?  A.     No,  sir. 

Q.  Did  you  change  the  angle  with  the  vertical  of 
the  sides  of  the  ends  of  that  design  ? 

A.     No,  sir. 

*     *     * 

Q.  There  are  in  evidence  here  some  catalogs  con- 
taining illustrations  of  the  Paramount  fixture  like 
Plaintiff's  Exhibit  14  or  15.  Did  you  ever  see,  while 
you  were  employed  by  the  defendant  corporation, 
any  advertisements  distributed  by  that  company  of 
its  Paramount  lighting  fixtures  other  than  catalog 
sheets  illustrating  them  ?  [456] 

A.  There  are  various  catalog  sheets.  I  would  like 
to  know  the  one  you  are  talking  about. 

Q.  I  am  referring  to  catalog  sheets  in  general 
that  were  put  out  to  the  trade  by  the  Ruby  Corpora- 
tion. Do  you  know  of  any  other  advertisements  that 
were  distributed  by  the  defendant  of  its  Paramount 
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fixture  besides  the  catalogs  distributed  to  the  trade  ? 

A.  Yes.  Individual  data  sheets  in  short  quanti- 
ties were  run  off  sometimes  when  a  request  was  made 
for  some  illustrations  of  either  a  fixture  or  its  use. 

Q.  Do  you  know  of  any  advertisements  that  were 
placed  in  magazines  or  trade  publications  by  the  de- 
fendant corporation  offering  for  sale  or  illustrating 
the  Paramount  fixture  ?  A.     No. 

Q.  And  you  were  with  the  defendant  corporation 
commencing  in  July  1947  until  what  date? 

A.     About  August,  '48. 

Q.     And  neither  before  that  employment 

A.  One  moment,  please.  You  said  1947,  didn't 
you,  sir? 

Q.  That  is  what  I  understood  was  the  date  when 
you  went  to  work  for 

A.  No,  that  is  incorrect.  I  went  to  work  for  Ruby 
on  July  17,  1948,  and  I  terminated  in  August,  1949. 

Q.  Neither  before  that  employment,  nor  during 
it,  nor  after  the  employment,  did  you  see  any  ads  in 
magazines  or  trade  [457]  publications  by  the  defend- 
ant advertising  for  sale  and  illustrating  its  Para- 
mount fixtures ;  that  is  true,  isn't  it  % 

A.     I  don't  recall  any  ads,  no,  sir. 

*     *     * 

Q.  In  your  direct  examination  you  were  asked 
about  the  range  of  dimensions  of  fixtures  like  the 
Paramount  fixture  Plaintiff's  Exhibits  14  and  15, 
which  made  those  fixtures  generally  acceptable,  and 
you  mentioned  that  for  a  two-lamp  fluorescent  light 
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fixture  the  height  or  depth  might  vary  between  6  and 
8  inches.  That  variation  in  height  could  be  in  incre- 
ments of  an  eighth  of  an  inch  all  the  way  from  6  up 
to  8  inches,  couldn't  it? 

A.  No,  sir,  it  couldn't  be.  To  take  your  words 
and  say  yes  or  no  would  be  incorrect.  They  would 
have  to  be  in  increments  that  productive  equipment 
of  Ruby  Lighting  permitted  of.  [458] 

*     *     * 

The  Court:  Let's  end  this  by  saying  that  the 
Court  will  take  judicial  notice  that  whether  a  plant 
has  equipment  or  not,  it  could  make  tools  and  make 
jigs  and  dies  and  could  make  equipment  in  any  range 
of  fractional  parts  of  an  inch  from  6  inches  to  8. 

Mr.  Foster :     Thank  you. 

Q.  You  testified  that  the  range  of  widths  could 
be  12  to  18  inches  and  cut-off  angles  varied  between 
27  and  32  degrees,  but  I  don't  think  you  testified  to 
the  range  of  overall  lenghts  of  a  fixture  that  would 
be  generally  acceptable  for  a  two-lamp  fluorescent 
fixture,  accommodating  a  48-inch  tube.  What  would 
be  that  variation  ? 

A.  It  would  run  from  48  inches  in  the  open  type 
of  pan  fixture  without  any  kind  of  surrounding  ele- 
ment, all  the  way  up  to  51  inches,  depending  on  the 
kind  of  end  plates  or  assemblies,  and  also  depending 
on  the  revisions  being  met,  [459]  such  as  those  of  the 
Underwriter  Laboratory,  which  very  specifically  re- 
strict dimensionally  the  spatial  positions  of  knock- 
out, conduit  holes,  socket  holders,  and  things  of  that 
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nature.    For  your  information,  I  have  a  copy  here 
of  the  Underwriter  Laboratory  Standard  for  Elec- 
tric  Lighting   Fixtures,   which   indicates    some    of 
those  restrictions  which  would  control. 

Q.  Without  reading  that,  would  you  attempt  to 
answer  my  question,  what  range  of  overall  dimen- 
sions would  be  generally  acceptable  for  a  two-lamp 
fluorescent  tube  fixture  to  accommodate  a  48-inch 
tube? 

A.  Well,  from  48  inches  I  would  say  up  to  a 
maximum  of  54  inches.  [460] 

*     *     # 

Q.  Are  all  of  the  designs  which  you  have  shown 
in  Defendant 's  Exhibit  G  functional  designs  ? 

A.     Yes.  I  think  they  are  pretty  good. 

Q.  You  used  that  term  "functional  design"  sev- 
eral times  in  your  direct  examination.  What  is  your 
definition  of  it,  as  you  have  used  it  1 

A.  My  understanding  of  a  functional  design,  as 
far  as  a  product  is  concerned,  a  house,  or  anything 
of  utilitarian  purpose,  is  a  design  whose  form  over- 
all originates  from  the  essential  functions  of  the 
product ;  a  design  that  aesthetically  is  good,  because 
functionally — because  it  follows  in  its  design  ele- 
ments the  functional  requisites  and  purposes  of  the 
item. 

Q.  You  are  a  disciple  of  the  Sullivan  school, 
aren't  you?  [462] 

A.     To  a  point,  yes,  sir. 

Q.     As  I  understand  it,  the  creed  of  that  school 
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may  be  briefly  stated  as  being  that  function  deter- 
mines form? 

The  Court :     What  school  is  this  ? 

The  Witness :   Sullivan  and  Frank  Lloyd  Wright. 

Q.     (By  Mr.  Foster)  :     Is  that  correct  ? 

A.  It  is  a  vulgarization  of  it,  but  it  amounts  to 
that. 

Q.  I  direct  your  attention  to  Defendant's  Ex- 
hibit I,  and  particularly,  the  patents  which  are  con- 
tained in  that  exhibit,  being  tabs  1  to  16,  and 
showing  light  fixtures.  You  have  looked  over  that 
exhibit?  A.     In  a  cursory  way,  I  have. 

Q.  Are  the  fixtures  which  are  shown  in  those 
tabs,  1  to  16  of  that  exhibit,  of  functional  design? 

A.  Categorically,  or  can  I  indicate  my  reaction 
to  the  individual  ones? 

Q.  Can  you,  from  your  knowledge  in  having 
looked  through  them,  indicate  whether  they  are,  in 
general,  functional  designs? 

Mr.  Miketta :  Mr.  Foster,  I  understand  you  were 
just  asking  a  general  question.  You  do  not  want  a 
detailed  analysis? 

Mr.  Foster:     No.  That  is  what  I  am  asking. 

The  Witness:  If  it  is  a  general  question,  I  will 
answer  [463]  it  with  a  general  answer,  that  some  of 
these,  in  the  main,  have  good  functional  design,  but 
they  are  overloaded  with  a  lot  of  trim  which  in 
their  day  was  considered  necessary  but  which  today 
isn't. 

Q.     (By  Mr.  Foster)  :     But  as  to  their  over-all 
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appearance  in  general  the  fixtures  shown  in  1  to  16 
of  defendant's  Exhibit  I  are,  in  general,  of  func- 
tional design? 

A.  Some  of  them  are.  I  take  exception  to  call- 
ing No.  5  anything  functional  in  its  over-all  entity, 
although  it  has  elements  of  functional  design  in 
terms  of  the  proper  use  of  the  light  output,  but  the 
rococo  effect  that  has  been  tied  into  it  is  not  func- 
tional. 

Q.  The  same  is  true,  isn't  it,  as  regards  the 
lighting  fixtures  shown  in  the  catalogs  17  to  20,  in- 
cluded in  Defendant's  Exhibit  I,  that  is,  having 
regard  to  their  over-all  appearance  % 

A.  First  of  all,  if  I  may  correct  you,  sir,  they 
are  not  catalogs.  They  are  excerpts  from  Illuminat- 
ing Engineering,  dated  February,  1941. 

Q.  With  that  correction,  will  you  direct  your 
attention  to  that,  and  isn't  it  true  the  fixtures  there 
shown,  with  regard  to  their  over-all  appearance, 
generally  are  of  a  functional  design  % 

A.     In  the  main,  they  are. 

*  *     * 

Q.  Did  you  mean,  when  you  used  the  term  "func- 
tional design,"  that  you  had  reference  to  the  over- 
all appearance  of  the  fixture  ! 

A.     No,  I  mean  the  end  aesthetic  result.   [465] 

Q.     Of  the  fixture? 

A.     Of  the  fixture.  [466] 

*  *     * 

Q.  (By  Mr.  Foster)  :  During  the  time  you  were 
employed  by  the  defendant  corporation,  how  many 
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salesmen   did  it  have — how   many   employees   who 
were  devoting  efforts  to  sales   of  the   Paramount 
fixture  ? 

A.  I  don't  know  that  anyone  was  ever  devoting 
any  effort  to  the  sale  of  the  Paramount  fixture.  It 
was  considered  a  very  bad  fixture. 

Q.  What  efforts,  to  your  knowledge,  did  the  cor- 
portion  make  to  sell  those  fixtures,  either  before 
you  were  employed  by  that  company,  or  during  such 
employ  ? 

A.  None  that  I  know  of,  other  than  to  include  it 
in  the  catalog  I  worked  on  with  the  other  fixtures 
that  were   included,   which   were   no   longer   being 

produced.  [467] 

*     *     * 

Mr.  Miketta :  Now,  at  this  time  I  make  this  offer 
of  proof,  that  Mr.  Ruby,  if  called  upon  to  testify, 
would  testify  that  the  fixtures  whose  outlines  are 
indicated  on  Exhibit  G,  tab  1,  tab  2,  and  tab  3,  were 
made,  manufactured  and  sold  in  appreciable  quanti- 
ties during  the  year  1941  and  for  several  years 
thereafter,  but  are  not  being  sold  at  the  present 
time  because  fixtures  closely  resembling  those  fix- 
tures were  copied  by  the  Sunbeam  crowd,  their 
former  employees,  so  they  had  to  change  their  de- 
signs in  order  to  try  to  distinguish  [469]  from  the 
Sunbeam  fixtures  which  were  being  manufactured. 

The  Court :  Will  you  so  stipulate,  Mr.  Poster  ? 

Mr.  Foster :  I  will  so  stipulate,  that  he  would,  if 
called  to  testify,  so  testify. 
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The  Court:     The  witness'  name  that  this  stipu- 
lation concerns  is  Mr.  Ruby? 
Mr.  Miketta:    Yes,  Mr.  Benjamin  Ruby.  [470] 


The  Court:  Let's  modify  the  stipulation.  That  he 
would  testify  that  the  fixtures  diagramed  on  tab  1, 
2  and  3  were  made  by  him  and  sold  in  appreciable 
quantities  in  1941  and  for  several  years  later,  but 
are  not  being  sold  now? 

Mr.  Foster:     I  will  so  stipulate. 

Mr.  Miketta :     Very  well.  [471] 

*     *     * 

Mr.  Foster:  We  rest,  with  this  exception:  I 
would  like  to  repeat  the  request — I  would  have 
asked  Mr.  Ruby  had  he  gone  on  the  stand — that  the 
record  show  the  number  of  sales  of  the  Ruby  Para- 
mount fixture  by  the  month  from  the  beginning 
until  date,  approximately,  and  I  am  perfectly  willing 
to  stipulate  that  may  be  filed  when  it  is  compiled,  if 
it  takes  any  compiling,  and  it  be  deemed  that  Mr. 
Ruby  has  testified  to  the  approximate  correctness 
of  the  figure. 

Mr.  Miketta:  I  believe  that  should  be  held  in 
abeyance  until  your  Honor  has  decided  the  prime 
issue. 

The  Court :  You  want  it  on  the  issue  of  whether 
there  was  a  substantial  or  a  nominal  amoimt  of 
sales  % 

Mr.  Foster:  Yes,  I  want  it  on  that  and  would 
argue  from  that  that  this  shows  an  appropriation  of 
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our  market  that  we  had  created  at  substantial 
expense.  [472] 

The  Court :  I  think  it  would  be  proper  to  inquire 
what  those  sales  amounted  to  without  being  proof 
on  the  issue  of  damages,  but  on  the  general  subject, 
Was  there  only  one  of  two  fixtures  sold  or  Were 
there  a  million  of  them  sold?  In  other  words,  are 
we  dealing  with  a  matter  that  is  of  trifles,  or  are 
we  dealing  with  something  that  is  substantial? 

It  need  only  be  an  approximation.  It  may  be 
enlarged  upon  and  made  more  certain  if  necessary, 
if  there  is  hereafter  any  further  proceedings  on  the 
matter  of  damages. 

Mr.  Miketta:  Will  the  court  accept  my  state- 
ment as  to  the  figure? 

Mr.  Foster :     I  will  accept  it. 

The  Court:     Yes. 

Mr.  Miketta :  I  will  just  give  the  hundred  figures, 
your  Honor.  For  the  year  1947 

The  Court :  What  fixture  are  you  talking  about  ? 

Mr.  Miketta:  We  are  talking  about  the  defend- 
ant's two-tube  Paramount  fixture. 

The  Court:     All  right. 

Mr.  Miketta:  Illustrated  by  Plaintiff's  Exhibit 
14. 

For  the  year  1947  the  sales  amounted  to  a  little 
over  600. 

The  Court:     Dollars  or  units? 

Mr.  Miketta:     Fixtures. 

For  the  year  1948,  a  little  over  1300  fixtures.  [473] 

For  the  year  1949,  a  little  over  500  fixtures. 
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Mr.  Foster:  Where  there  sales  of  the  four-tube, 
too'? 

Mr.  Miketta:     No. 

The  Court :  You  say  you  don't  have  it  on  the  four- 
tube? 

Mr.  Miketta:  No,  your  Honor.  There  is  this  to 
be  remembered 

Mr.  Foster:  You  don't  have  figures  or  there 
weren't  any  sold? 

Mr.  Miketta :     I  do  not  have  any  figures  for  that. 

•*     *     * 

Mr.  Miketta:  Frankly,  this  is  something  that 
your  Honor  should  consider:  The  plaintiff's  fixture 
is  a  two-tube  fixture,  they  do  not  manufacture  a 
four-tube  fixture  for  this  design  and  therefore  there 
is  no  competition.  [474] 

*  *     * 

The  Court:     1  am  wondering  if  we  should 

not  dispose  of  your  motion  to  file  this  third  cause 
of  action  by  amendment,  before  we  get  into  the  ar- 
gument, for  the  bearing  it  will  have  on  the  argu- 
ment. [483] 

*  *     * 

I  think  I  would  like  to  hear  from  Mr.  Miketta  as 
to  whether  he  will  be  hurt  in  any  way  by  the  filing 
of  the  amendment. 

Mr.  Miketta:  Very  frankly,  your  Honor,  this 
court  has  authority  under  Rule  15(b)  to  accept  such 
an  amendment.  That  particular  cause  of  action  will 
either  stand  or  fall  on  the  evidence,  and  I  am  willing 
to  have  your  Honor  admit  it,  and  I  will  not  press 
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any  further  objection  to  it,  as,  under  the  law,  I 
think  it  is  permissible. 

The  Court :  Your  defense  to  it  would  be  the  same 
type  of  defense  you  made  to  the  other  causes  of 
action,  would  it  not  ? 

Mr.  Miketta:  It  either  stands  or  falls  on  the 
evidence  as  it  is. 

The  Court:  All  right.  I  am,  therefore,  going  to 
grant  the  motion  to  file  the  document  entitled  "First 
Amendment  to  the  Complaint,"  lodged  March  2, 
1950.  It  will  be  filed  [484]  by  the  clerk. 

Now,  in  order  to  have  the  issues  under  that  cause 
of  action,  what  can  we  do  ? 

Mr.  Miketta:  May  I  just  orally  deny  the  allega- 
tions of  that  amended  complaint  or  that  amendment 
to  the  complaint*? 

Mr.  Foster:  That  is  acceptable  to  the  plaintiff, 
your  Honor.  I  presume  that  a  formal  written  an- 
swer should  be  filed,  and  we  are  agreeable  to  its 
being  filed  at  any  convenient  time  by  the  defend- 
ant, and  to  be  taken  as  filed  now. 

Mr.  Miketta:     Very  well. 

The  Court:  All  right.  I  take  it  there  will  prob- 
ably be  no  objection  to  Paragraphs  1  and  2  on  the 
question  of  jurisdiction? 

Mr.  Miketta:     No,  your  Honor. 

The  Court:  The  defendant  then  denies  orally 
each  and  every  allegation  of  Paragraphs  3  and  4  % 

Mr.  Miketta :     Yes,  your  Honor. 

The  Court:  And  permission  is  granted  to  the 
defendant  to  subsequently  file  a  formal  written 
answer,  to  be  filed  in  the  records  of  this  court. 
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Mr.  Miketta:  Very  well,  your  Honor.  It  shall 
be  done. 

The  Court:  To  be  filed  within  five  days.  Is  five 
days  sufficient  % 

Mr.  Miketta:     Oh,  yes;  surely.  [485] 

The  Court :     All  right.  [486] 

*     *     * 

The  Court :  I  could  understand  those  cases  if  they 
referred  [509]  to  the  design  in  toto.  But  do  you 
contend  that  those  cases  go  so  far  as  to  hold  that  if 
there  was  one  part  of  this  design  which  had  a  me- 
chanical function  or  a  functional  purpose,  and  some- 
one else  prepared  a  design  where  they  used  that 
particular  portion  that  was  in  there  for  a  functional 
purpose,  that  they  would  infringe  on  the  first  pat- 
ent? 

Mr.  Foster:  No,  sir,  I  do  not.  I  think  the  sep- 
arate parts  of  any  patented  design  which  have  me- 
chanical utility,  they  are  free  for  use  by  anyone. 
But  I  think  this  statement  more  nearly  applies  to 
the  facts  here:  That  the  patented  design  is  a  com- 
posite whole  or  summation  of  a  number  of  elements 
of  appearance.  Some  of  those  elements  of  appear- 
ance are  related  to  parts  that  have  utility  and  they 
must  have  somewhat  the  same  design,  shape  or 
configuration,  perhaps,  or  relation  to  the  other  parts 
that  they  do  have  that  utility.  For  example,  the 
angle  of  the  sides  here  is  one  that  permits  the  sides 
of  the  shield  to  have  utility.  The  angle  could  be  a 
different  angle  according  to  the  testimony  than  the 
angle  it  is,  within  rather  a  wide  range,  and  still  the 
entire  fixture  would  have  utility.  So  that  no  design 
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patent  can  prevent  a  rival  manufacturer  from  mak- 
ing a  fixture  in  which  the  sides  are  at  an  angle  to 
the  vertical  or  the  horizontal.  But  I  say,  and  I  think 
the  decisions  support  the  declaration,  that  the  design 
patent  on  such  a  device  as  this  fixture  covers  the 
composite  whole,  the  overall  general  appearance  to 
the  eye,  [510]  and  a  part  of  that  is  the  angle  of  the 
sides  of  the  fixture  in  relation  to  the  other  parts 
of  the  fixture,  and  that  we  must  look  always  at  the 
composite  whole.  And  the  fact  that  those  elements, 
their  relation  or  shape  or  their  special  relation  to 
the  other  parts  contributes  to  the  utility  of  the  de- 
sign, as  for  example  that  the  angle  of  the  sides 
permits  light  to  be  transmitted,  and  that  is  useful, 
does  not  detract  from  the  patent-ability.  Those  re- 
lationships, those  shapes,  could  be  changed,  their 
relationship  to  each  other  could  be  changed  greatly 
and  we  would  still  have  a  useful  lamp. 

We  don't  seek  to  prevent  anyone  from  doing  that. 
I  think  that  is  borne  out  by  the  testimony  of  the 
last  witness  who  is  a  disciple  of  the  Sullivan  school 
of  form  that  utility  or  function  dictates  the  form. 
He  found  that  there  were  functional  designs  in 
practically  all  of  these  prior  lamps  in  the  catalogs, 
and  yet  to  me  their  overall  appearance  and  appeal 
are  very  different  from  each  other,  and  yet  they 
have  function. 

I  divorce  in  my  own  mind,  and  I  think  it  is  proper, 
your  Honor,  the  definition  of  functionality  as  ap- 
plied to  the  element  into  two  concepts:  One,  where 
the  element  has  no  function  unless  it  has  a  particu- 
lar shape  with  relation  to  the  other  parts  that  it 
has,  and  the  other  where  the  element  has  some  func- 
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tion  in  that  shape  compared  to  the  other  dimension 
and  with  relation  to  the  other  parts,  but  would  also 
have  a  function  of  a  different  shape,  different  rela- 
tive dimensions  and  different  [511]  relationship  to 
the  parts.  And  it  is  to  the  latter,  your  Honor,  that  I 
direct  the  statement  and  these  decisions  that  the 
functionality  or  the  fact  that  the  patented  design  has 
utility,  functions  well  for  an  intended  purpose,  does 
not  detract  from  its  patentability.  [512] 

*         *         * 

Mr.  Miketta:  While  your  Honor's  mind  is  still 
on  the  matter  of  the  secondary  meaning.  I  will  agree 
with  counsel  for  the  plaintiff  in  this,  that,  under  the 
proper  conditions,  a  person  can  acquire  a  secondary 
meaning  in  the  dress  of  an  article. 

The  Court :     Without  a  name  % 

Mr.  Miketta:  Yes,  irrespective  of  name,  your 
Honor.  That  is  very  true. 

The  Court:     You  mean,  for  instance,  a  package? 

Mr.  Miketta :     That  is  right. 

The  Court:  Suppose  I  put  out  a  package  with 
red,  white,  and  blue  stripes  around  it  for  years  and 
spent  money  on  it,  you  mean  that  package  dress 
might  become  so  well  identified  with  my  name  that 
you  wouldn't  think  of  the  red,  white,  and  blue 
stripes,  but  think  of  the  article  inside  of  it  ? 

Mr.  Miketta:  And,  very  important,  think  of  the 
manufacturer.  [526] 

The  Court :     Think  of  the  manufacturer. 

Mr.  Miketta:    because  that  is  an  essential 

part  of  establishing  secondary  meaning.  [527] 
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Mr.  Miketta:  In  the  first  place,  it  wasn't  12 
hours.  Mr.  Ruby,  in  his  deposition  back  in  May,  on 
May  4,  1949, — if  he  said  anything  about  12  hours,  I 
think  it  was  in  response  to  a  leading  question,  be- 
cause Mr.  Ruby  didn't  want  to  argue.  He  stated  that 
they  were  making  the  design  over,  say,  a  couple  of 
weeks.  According  to  his  answer,  he  admitted  he 
didn't  work  continuously  on  it  during  those  couple 
of  weeks  but  upon  being  pressed  by  counsel  for  the 
plaintiff,  in  answer  to  the  following  question,  this 
is  what  happened : 

"Q.     Mr.  Ruby,  how  much  time  continuously? 

"A.     A  week  or  10  days. 

"A  35-hour  week  would  make  it  35  to  50  [549] 
hours : 

"A.     Yes,  that's  it." 

Now,  that  is  the  best  they  could  get  as  to  the 
amount  of  time  that  Mr.  Ruby  spent  on  it.  He  ad- 
mitted in  his  deposition  that  he  and  this  drafts- 
man  

*     *     # 

The  Court:     Is  there  any  objection  to  putting  it 

in  the  record? 

*  *     * 

Mr.  Foster:  I  will  stipulate  he  has  testified  to 
what  you  read  from  the  deposition.  [550] 

*  *     * 

The  Court:  The  portion  read  by  counsel  will  be 
admitted  as  a  part  of  the  case.  The  case  is  reopened 
for  that  admission,  and  then  reclosed.  [551] 

*  #     * 

The  Court :     That  is  right.  I  was  reading  the  last 
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sentence.  And  I  think  I  can  say  parenthetically  here 
there  is  no  direct  evidence. 

Mr.  Foster:     None  direct. 

The  Court :  That  any  customer  in  the  trade  asso- 
ciates the  plaintiff's  name  with  this  type  of  fixture. 

Mr.  Foster :  I  think  that  is  true.  [565] 

*     *     * 

As  to  the  patent  which  is  shown  in  Exhibit  3, 
being  the  patent  with  the  smaller  number,  if  I  were 
to  hold  that  patent  valid  as  a  design  patent  in  any 
way  that  would  affect  the  rights  [571]  of  this  de- 
fendant, I  would  have  to  take  into  account  the  side 
wall,  the  louvers,  I  would  have  to  take  into  account 
the  general  design  of  that  patent. 

I  don't  think  I  can  do  that. 

I  have  in  mind  this  Challenger  model  appearing 
in  Exhibit  9,  subdivision  H,  which  has  side  walls, 
has  louvers  underneath,  has  the  same  general  ap- 
pearance and,  as  a  matter  of  fact,  it  was  cited  as  a 
reference  before  the  Patent  Office. 

If  Patent  138,990  is  valid,  as  a  design  patent,  in 
my  opinion  it  is  limited  to  the  configurations  on  the 
end.  And  there  are  no  configurations  on  defendant's 
devices  which  are,  to  my  mind,  similar  enough  to 
constitute  infringement.  I  therefore  would  not  find 
infringement,  either. 

Of  course,  infringement  wouldn't  be  involved  if 
the  patent  weren't  valid.  I  am  assuming  for  argu- 
ment that  that  part  of  the  patent  138,990  would  be 
valid,  namely,  the  configurations.  I  don't  find  that 
the  configurations  on  defendant's  devices  infringe. 

The  only  possibility  is  the  general  outline  shape 
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of  the  lamp.  The  outline  shape  is  not  new.  The 
bevel  bottom  or  the  bottom  being  on  a  different 
line  than  a  horizontal,  the  slant  sides  at  about  that 
angle,  appear  in  many  of  these  devices.  The  length 
of  the  device  is  largely  controlled  by  the  length  of 
the  bulb.  At  any  rate,  my  conclusion  is  that  [572] 
patent  138,990  is  a  valid  design  patent  only  insofar 
as  the  design  and  configuration  on  the  end  thereof 
is  concerned;  and  that,  secondly  the  defendant  does 
not  infringe  by  his  design. 

I  reach  the  same  conclusion  as  to  Patent  No.  2, 
limited,  of  course,  to  the  scope  of  the  second  patent, 
namely,  it  involved  the  longitudinal  louver.  The 
longitudinal  louver  was  shown  in  prior  art,  which 
was  not  considered  by  the  Patent  Office. 

I  seriously  question  whether  anyone  applying  the 
test  you  contend  for  with  respect  to  a  casual  ob- 
server of  the  device  would  even  notice  the  longi- 
tudinal louver.  But  assume  it  would  be  noticed  by 
a  casual  observer,  the  V-shape  was  shown  in  prior 
art  which  is  in  evidence. 

The  bead  may  have  been  new.  I  think  you  have 
a  patent  in  No.  143,631.  It  is  limited  to  the  bead, 
which  I  don't  think  is  shown  in  the  device. 

As  to  unfair  competition,  I  have  this  to  say,  and 
this  isn't  a  finding.  I  may  make  such  findings  as  I 
choose,  but  I  am  just  telling  you  what  I  think  about 
this  unfair  competition  count,  because  that  is  being 
taken  under  submission.  It  is  hard  for  me  to  be- 
lieve that  Mr.  Ruby  even  in  eight  or  10  hours  or  12 
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hours  working  with  an  emploj^ee  whose  first  name 
only  he  knew,  whose  last  name  he  couldn't  remem- 
ber or  find,  could  sit  down  and  draw  or  have  drawn 
for  him  a  design  as  near  [573]  to  the  plaintiff's 
design  as  this  one  shown  by  Plaintiff's  Exhibits  14 
and  15.  There  is  a  lot  of  identity  in  those  exhibits. 
But  even  if  I  should  make  that  kind  of  finding,  I 
am  convinced  that  the  law  is,  as  far  as  the  struc- 
tural device  alone  is  concerned,  where  there  is  no 
trademark  or  patent  protection,  that  the  world  is 
free  to  make  that  device.  It  may  be  that  Mr.  Ruby 
sat  down  with  that  device  in  front  of  him  and 
copied  it  or  had  this  employee  copy  it.  Still  there 
is  a  question  in  my  mind  whether  or  not  a  cause  of 
action  of  unfair  competition  can  be  stated  in  view 
of  the  authorities  I  have  been  looking  at,  and  the 
citations  I  have  given  you. 

There  is  not  complete  identity.  It  is  not  a  Chinese 
copy.  There  are  differences  in  structure,  in  the 
functional  operation.  There  is,  of  course,  a  different 
design  on  the  end.  The  similarity  consists  largely 
in  length  and  height,  and  the  number  of  louvers, 
and  somewhat  in  the  end  shape,  although  there  has 
been  a  variation  in  the  end  shape  as  is  conceded  by 
the  exhibits  here. 

The  evidence  shows  that  Mr.  Ruby,  although  he 
may  have  copied  Plaintiff's  Exhibit  13,  or  plain- 
tiff's design  patents,  there  is  no  evidence  that  he 
ever  sold  them  as  the  products  of  the  Day-Brite 
Company,  or  advertised  them  as  the  products  of 
Day-Brite,  or  traded  on  the  Day-Brite  name.  In 
the  absence  of  some  fact  which  would  show  this 
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misrepresentation,  or  some  facts  which  would  show 
some  secondary  meaning  attached  to  [574]  plain- 
tiff's products,  I  cannot  see  a  cause  of  action  for 
unfair  competition.  I  think,  probably,  other  ele- 
ments of  your  case  are  there. 

You  have  shown  the  building  of  a  market;  you 
have  shown  competition. 

The  case  will  be  submitted.  I  think  from  what  I 
have  said  it  will  be  submitted  solely  upon  the 
ground  of  whether  or  not  the  authorities  show  a 
cause  of  action  on  unfair  competition. 

*     *     * 

As  you  will  observe  from  my  remarks,  from  the 
standpoint  of  the  equities  here,  I  would  say  that 
they  rest  in  favor  of  the  plaintiff.  But  that  does 
not  mean  that  the  plaintiff  is  [575]  entitled  to  a 
judgment  in  this  cause.  I  am  inclined  to  think  that 
Mr.  Ruby  might  be  subject  to  some  criticism,  if 
there  is  any  legal  right  that  he  has  violated.  But 
if  I  read  these  cases  correctly,  he  could  have  sat 
down  at  a  table  and  taken  the  plaintiff's  device  and 
put  it  in  front  of  him  and  copied  it  verbatim  and 
probably  made  a  Chinese  copy,  and  as  long  as  he 
didn't  say  this  is  a  Day-Brite  product  and  not  a 
Ruby  product,  there  would  be  no  legal  right  against 
him. 

The  case  will  be  submitted,  and  thank  you  for 
your  assistance  and  help.  [576] 
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Certificate 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true 
and  correct  transcript  of  the  proceedings  had  in 
the  above-entitled  cause  on  the  date  or  dates  speci- 
fied therein,  and  that  said  transcript  is  a  true  and 
correct  transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  3rd  day 
of  March,  A.D.  1950. 

/s/  SAMUEL  GOLDSTEIN, 

/s/  MARIE  G.  ZELLNER, 
Official  Reporter. 

[Endorsed] :     Filed  July  25, 1950. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  LTnited  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  64,  inclusive,  contain  the  origi- 
nal Complaint;  Answer  to  Complaint;  Stipulation 
re  Proof;  First  Amendment  to  Complaint;  Answer 
to  First  Amendment  to  Complaint;  Affidavit  of  C. 
A.  Miketta  re  Attorneys'  Fees  and  Costs;  Findings 
of  Fact  and  Conclusions  of  Law;  Judgment  and 
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Decree;  Notice  of  Appeal;  Cost  and  Supersedeas 
Bond  on  Appeal;  Order  Staying  Judgment  for  At- 
torneys' Fees  and  Taxed  Costs;  Stipulation  and 
Order  Extending  Time  to  Docket  Appeal;  State- 
ment of  Points  on  Appeal;  Designation  of  Record 
on  Appeal  and  Counter-Designation  of  Record  on 
Appeal,  and  full,  true  and  correct  copy  of  minute 
order  entered  Mar.  22,  1950,  which,  together  with 
original  Plaintiff's  Exhibits  Nos.  1  to  20,  inclusive, 
and  original  Defendant's  Exhibits  A  to  L,  inclusive, 
and  copy  of  reporter's  transcript  of  proceedings  on 
February  28,  1950,  March  1,  2  and  3,  1950,  (in  four 
volumes)  transmitted  herewith,  constitute  the  tran- 
script of  record  on  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  1st  day  of  August,  A.D.  1950. 

EDMUND  L.  SMITH, 

Clerk. 

[Seal]  By  /s/  THEODORE  HOCKE, 

Chief  Deputy. 
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[Endorsed] :  No.  12633.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Day-Brite  Lighting, 
Inc.,  a  corporation,  Appellant,  vs.  Ruby  Lighting 
Corporation,  Appellee.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 

Filed  August  3, 1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12,633 

DAY-BRITE   LIGHTING,   INC.,   a   Corporation, 

Appellant, 

vs. 

RUBY  LIGHTING  CORPORATION,  a  Corpora- 
tion, 

Appellee. 

NOTICE  OF  ADOPTION  OF 
STATEMENT  OF  POINTS 

Appellant  in  the  above-entitled  cause  hereby  for- 
mally adopts  as  its  statement  of  points  on  appeal 
under  Rule  19(6)  the  Concise  Statement  of  Plain- 
tiff-Appellant's Points  on  Appeal  Pursuant  to 
F.R.C.P.  75(d),  dated  June  29,  1950,  appearing  m 
the  record  on  appeal  on  file  herein. 
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Dated :     At  Los  Angeles,  California,  this  15th  day 
of  August,  1950. 

CARR  &   CARR  &  GRAVELY, 
JOSEPH  J.  GRAVELY. 

HARRIS,  KIECH,  FOSTER  & 
HARRIS, 

WARD  D.  FOSTER, 

JACK  BARRY,  JR., 

By  /s/  WARD  D.  FOSTER, 

Attorneys  for  Appellant. 

Receipt  of  Copy  Acknowledged. 
[Endorsed] :     Filed  August  21,  1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION    RE    BOOKS    OF    EXHIBITS 
AND  PRINTING   OF  RECORD 

It  Is  Hereby  Stipulated,  by  and  between  the  par- 
ties to  the  above-entitled  appeal,  through  their  re- 
spective counsel  and  subject  to  the  approval  of  the 
Court : 

That  only  the  following  exhibit  shall  be  included 
in  the  printed  record  on  appeal:  Plaintiff's  Ex- 
hibit 17; 

That  the  following  exhibits  shall  not  be  printed 
in  the  record  or  included  in  the  book  of  exhibits, 
they  being  physical  exhibits : 

Plaintiff's  Exhibits  1,  2,  6  to  10,  inclusive, 
13  to  16,  inclusive,  and  18  to  20,  inclusive, 
Defendant's  Exhibits  A,  D,  E,  F,  and  H. 

That  only  the  following  exhibits  shall  be  prepared 
in  books  of  exhibits,  and  the  Clerk  is  requested  to 
prepare  only  six  (6)  copies  of  such  books  of  ex- 
hibits and,  when  they  are  completed,  to  transmit 
one  to  counsel  for  each  of  the  parties  to  this  appeal 
and  to  retain  four  (4)  copies  for  the  use  of  the 
Court,  and  to  utilize  those  printed  copies  of  patents 
provided  by  counsel  for  either  party  in  the  prepara- 
tion of  said  books  of  exhibits : 

Plaintiff's  Exhibits  3,  4,  5,  and  11, 

Defendant's  Exhibits  G,  I,  K,  and  L. 
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Dated:     At  Los  Angeles,  California,  this  17th  day 
of  August,  1950. 

CARR  &  CARR  &  GRAVELY, 
JOSEPH  J.  GRAVELY. 

HARRIS,  KIECH,  FOSTER 
&  HARRIS, 

WARD  D.  FOSTER, 

JACK  BARRY,  JR., 

By  /s/  WARD  D.  FOSTER, 

Attorneys  for  Appellant. 

C.  A.  MIKETTA, 
WILLIAM  W.  GLENNY, 

By  /s/  C.  A.  MIKETTA, 

Attorneys  for  Appellee. 

Approved  and  It  Is  So  Ordered,  this  21st  day  of 
August,  1950. 

/s/  WILLIAM  DENMAN, 
Chief  Judge. 

/s/  CLIFTON  MATHEWS, 

/s/  WM.  E.  ORR, 

Circuit  Judges 

[Endorsed]  :     Filed  August  22,  1950. 
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No.  12633 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Day-Brite  Lighting,  Inc.,  a  corporation, 

Appellant, 

vs. 

Ruby  Lighting  Corporation,  a  corporation, 

Appellee. 


BRIEF  FOR  APPELLEE. 


INTRODUCTION. 

Appellant,  Day-Brite  Lighting,  Inc.  (plaintiff  below), 
has  appealed  from  a  judgment  rendered  by  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia, holding  appellee,  Ruby  Lighting  Corporation  (de- 
fendant below)  not  guilty  of  infringement  of  two  patents 
for  design  on  fluorescent  lighting  fixtures  and  not  guilty 
of  a  belated  charge  of  unfair  competition. 

It  is  submitted  that  the  judgment  of  the  District  Court 
must  be  sustained  on  the  facts  and  on  the  applicable  law 
and  authorities.  The  matter  is  simple  and  clear-cut  and 
defendant  presents  a  short  brief  which  sticks  to  the  facts 
and  the  law,  without  oratory,  in  the  hope  that  such  factual 
presentation  will  assist  this  Court  in  the  review  of  the  case 
and  the  affirmation  of  the  judgment. 


Note  :  The  parties  shall  be  referred  to  as  plaintiff  and  defendant. 
The  references  to  the  printed  record,  including  Vol.  II  of  Exhibits, 
shall  be  by  R.  followed  by  page  number.  Emphasized  matter  in 
decisions  is  by  defendant. 
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BRIEF  STATEMENT  OF  THE  CASE. 

Appellant,  plaintiff  below,  a  Missouri  corporation, 
manufactures  about  one-quarter  of  all  of  the  fluorescent 
lighting  fixtures  in  the  United  States  [R.  160]  and  among 
others,  owns  design  patents  No.  D  138,990  and  No. 
D  143,641  [Plaintiff's  Exhibits  3  and  4]  here  in  suit  and 
a  mechanical  patent  No.  2,411,952  [Plaintiff's  Exhibit  5, 
R.  348]  which  describes  the  construction  used  in  plaintiff's 
fluorescent  fixture  sold  under  the  name  "Viz-Aid"  [Plain- 
tiff's Exhibit  15]. 

Defendant  is  a  California  corporation  and  its  president 
and  principal  stockholder,  Ben  Ruby,  started  working  in 
the  lighting  fixture  industry  in  1915  [R.  221]  and  organ- 
ized his  first  lighting  fixture  business  in  1925  [R.  222]. 
Mr.  Ruby  is  thoroughly  familiar  with  manufacturing  pro- 
cedures and  the  desires  of  the  trade  with  respect  to  lighting 
fixtures.  Defendant's  accused  fixture  is  sold  under  the 
name  "Paramount"  [Exhibits  14  and  15].  Defendant's 
fixture  employs  a  different  construction  than  that  used  by 
plaintiff. 

Defendant  was  originally  charged  with  infringement  of 
the  mechanical  construction  patent  No.  2,411,952  and  the 
two  design  patents  [Finding  of  Fact  2,  R.  25,  95,  105]. 
Later,  plaintiff  filed  its  complaint  charging  defendant  with 
infringement  of  the  two  design  patents  only.  One  year 
and  nine  months  later,  during  trial,  and  at  the  conclusion 
of  plaintiff's  case,  plaintiff  filed  a  "First  Amendment  to 
Complaint"  [R.  16]  charging  defendant  with  unfair  com- 
petition. Defendant  admits  jurisdiction.  Defendant  de- 
nies infringement  and  any  acts  of  unfair  competition.  De- 
fendant, in  its  answer,  denied  validity,  but  the  District 
Court  did  not  decide  this  issue. 
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Both  plaintiff's  and  defendant's  lighting  fixtures  are 
designed  to  receive  and  use  fluorescent  tubes  not  invented 
by  plaintiff  [R.  54].  The  fixtures  are  commercial  fixtures 
built  to  receive  standard,  forty-eight-inch  fluorescent  tubes 
and  as  a  result,  the  overall  length  of  the  fixture  is  a  little 
more  than  forty-eight  inches  [R.  92].  Plaintiff's  and  de- 
fendant's fixtures  follow  the  teachings  of  the  prior  art 
and  use  louvered  bottoms  to  prevent  glare,  inclined  trans- 
lucent side  panels,  and  metal  ends  with  step-downs  to  per- 
mit light  to  be  cast  toward  the  ceiling.  These  fixtures  are 
sold  to  Federal,  State,  County  and  City  purchasing  of- 
ficials and  their  engineers,  and  to  architects  and  wholesale 
jobbers  [R.  238],  generally  on  bids  which  specify  per- 
formance characteristics  but  not  ornamentation  [R.  185, 
224-225,  241,  242].  These  are  commercial  fixtures  and 
are  not  sold  to  individual  householders. 

Design  patents  are  limited  by  statute  to  the  protection 
of  ornamentation  and  cannot  cover  functional  elements, 
nor  those  shapes  and  forms  which  are  common  to  a  class 
of  devices. 

The  Court  properly  found  that  the  two  design  patents 
are  of  limited  scope  [Judgment,  items  2  and  3,  R.  32] 
and  the  Findings  of  Fact  clearly  point  out  that  the  design 
patents  must  be  limited  in  view  of  the  prior  art  [Findings 
3.  4,  5,  6,  and  7,  R.  26-28].  Although  doubt  was  ex- 
pressed by  the  Trial  Court  as  to  the  validity  of  the  two 
design  patents,  the  Court  did  not  hold  them  invalid,  be- 
cause the  matter  was  disposed  of  by  the  holding  of  non- 
infringement. 

The  Court  properly  found  that  the  patents  were  not 
infringed  [Judgment,  item  4,  R.  33]  and  Findings  of 
Fact  10,  11  and  14  compel  the  conclusion  of  non-infringe- 
ment.    Plaintiff  does  not  attack  these  findings. 
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The  Trial  Court  also  properly  found  that  defendant  was 
not  guilty  of  unfair  competition  [Judgment,  item  5,  R. 
33],  and  Findings  12,  13  and  14  clearly  require  such 
holding.  This  defendant  has  the  right  to  make  lighting 
fixtures,  using  prior  art  shapes  and  those  forms  which  are 
necessary  for  proper  light  distribution. 

The  Trial  Court,  having  observed  the  witnesses  and 
exhibits,  and  being  familiar  with  the  manner  in  which  the 
case  was  conducted  during  full  trial,  awarded  costs  and 
attorneys'  fees  to  defendant.  This  was  not  an  abuse  of 
discretion. 

SUMMARY   OF   DEFENDANT'S   ARGUMENT. 

It  is  submitted  that  no  grounds  exist  upon  which  the 
judgment  of  the  Trial  Court  can  be  justifiably  reversed. 

1.  Design  patents  must  be  limited  to  ornamentation; 
the  enabling  statute  (35  U.  S.  C.  73;  R.  S.  4929; 
53  Stat.  1212)  distinguishes  design  patents  from  me- 
chanical patents  (authorized  by  35  U.  S.  C.  31)  by 
limiting  design  patents  to  those  which  are  directed  to 
a  "new,  original  and  ornamental  design,"  leaving  out 
of  the  statute  the  words  of  utility  and  usefulness 
which  characterize  mechanical  patents. 

2.  Design  patents  do  not  and  cannot  cover  functional  or 
utilitarian  features  for  the  basic  reasons  stated  above. 

3.  The  prior  art  in  this  case  (not  considered  by  the 
Patent  Office  in  granting  the  design  patents)  and  the 
file  history  limitations  necessitate  the  imposition  of 
but  very  narrow  scope  to  the  design  patents  in  suit. 
If  not  so  limited,  the  design  patents  are  invalid. 
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4.  Defendant  does  not  use  the  ornamentation  shown 
in  the  patents  and  does  not  infringe.  Defendant's 
fixtures  are  functional  and  follow  the  teachings  of 
the  prior  art  [Finding  6,  R.  27]. 

5.  Plaintiff  does  not  use,  in  its  own  Viz-Aid  fixture,  the 
ornamental  elements  of  the  design  patents  in  suit. 
Plaintiff  uses  a  mechanical  construction  which  is  cov- 
ered by  patent  No.  2,411,952  not  in  suit.  The  so- 
called  "commercial  success"  of  plaintiff's  Viz-Aid 
fixture  is  not  attributable  to  the  design  patents. 

6.  Plaintiff  has  not  shown  that  there  is  any  secondary 
meaning  to  the  form  of  its  fixtures  or  that  the  public 
recognizes  such  form  as  indicating  origin  with  plain- 
tiff. There  is  no  evidence  of  confusion  and  no 
evidence  of  palming  off.  There  is  no  unfair  com- 
petition. 

7.  The  Trial  Court,  in  the  exercise  of  its  discretion, 
properly  awarded  costs  and  attorneys'  fees  to  defen- 
dant, because  of  the  unjustified  charges  made  by 
plaintiff  and  the  belated  charge  of  unfair  competi- 
tion, referred  to  in  Finding  of  Fact  2  [R.  25-26]. 

Plaintiff  does  not  contend  that  the  findings  of 
fact  are  in  error.  The  facts  compel  the  judgment 
reached  by  the  Trial  Court. 

"Nowhere  in  appellant's  brief  is  there  a  contention 
that  the  District  Court's  findings  are  erroneous;  in- 
stead the  argument  is  directed  to  the  Trial  Court's 
failure  to  find  that  the  enumerated  concepts  consti- 
tuted invention." 

R.   G.   he   Touriicau   Inc.   v.    Garwood   Industries, 
(C.  C.  A.  9),  151  F.  2d  432. 


FIXTURES  ARE  DESIGNED  FOR  LIGHTING 
EFFICIENCY. 

In  the  old  days  of  candle  light  and  gaslight,  the  fixture 
consisted  of  a  shield  to  protect  the  candle  flame  from  the 
wind.  With  the  advent  of  incandescent  light  globes,  fix- 
tures were  devised  to  properly  distribute  the  light  in  all 
directions  and  translucent  materials  were  used  to  prevent 
the  glare  of  the  intense  light  source.  About  twenty-five 
or  thirty  years  ago  the  illumination  engineers  established 
the  functional  shape  of  a  fixture  for  most  effective  light 
distribution,  and  your  Honors  probably  have  had  such 
fixtures  in  your  homes  for  at  least  twenty  years.  This 
fixture  is  shown  in  Defendant's  Exhibit  L,  last  page  of 
the  book  of  exhibits  here  [R.  475]. 

Plate  I  compares  the  profile  of  this  old  fixture  with  the 
profile  of  defendant's  fixture  and  identifies  the  functions 
of  the  sides,  bottom  and  upstanding  portion.  The  profile 
or  contour  imparts  efficiency  in  distribution  of  light  to  the 
fixture. 

The  commercial  fluorescent  fixtures  made  by  plaintiff 
and  defendant  are  sold  on  the  basis  of  efficiency. 

"Q.  In  selling  fluorescent  lighting  fixtures,  what 
do  you  find  to  be  the  important  criterion  or  criteria 
which  your  purchasers  seem  to  be  interested  in? 

The  Witness:  If  I  had  to  phrase  it  in  one  word, 
I  would  say  illumination  efficiency"  [R.  238]. 

Plaintiff's  advertising  [Exhibits  7  and  8]  stresses  "func- 
tionally designed"  and  "optically  engineered."  A  great 
many  prior  art  lighting  fixtures  employ  the  same  func- 
tional arrangements  as  those  shown  in  Defendant's  Ex- 
hibit L.  See,  for  example,  R.  385,  389,  397,  399,  405, 
412,  417,  424,  443,  444,  447,  452,  456,  460,  469,  470,  471. 
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In  these  lighting  fixtures  the  purpose  of  the  inclined 
side  panels  made  of  translucent  material  is  to  emit  light 
angularly  downwardly,  and  to  the  side  [Kaeppel,  R.  99; 
Grossman,  R.  248-249].  The  transverse  and  longitudinal 
louvers  in  the  bottom  are  for  the  purpose  of  shielding  the 
lamp  from  the  eye  of  the  viewer  [Kaeppel,  R.  99]  and 
are  common  in  the  prior  art  [R.  247].  The  step-down 
end  permits  the  light  to  be  thrown  up  on  the  ceiling  [R. 
103]  and  the  prior  art  publications  clearly  state  that  this 
prevents   objectionable  ceiling  contrasts    [R.   245-246]. 

Mr.  Grossman,  an  electrical  engineer  in  the  illumination 
field,  who  has  had  extensive  experience  in  working  on  de- 
partment store  illumination,  assisting  buyers  in  the  selec- 
tion of  equipment,  etc.,  reviewed  the  prior  art  and  pointed 
out  that  the  literature  taught  the  purpose  and  function  of 
all  these  elements.  For  example,  Defendant's  Exhibit  1-21 
entitled  "A  Review  of  Fluorescent  Luminaire  Design," 
printed  in  1940,  on  page  6  [R.  452],  shows  a  design  hav- 
ing a  step-down  end,  a  V-shaped  louver  and  transverse 
louvers,  and  states 

«j^  *  *  *  "The  plastic  sides  and  central  mem- 
ber furnish  shielding  for  crosswise  view.  The  louvers 
shield  for  lengthwise  view.  The  design  of  the  upper 
part  of  the  reflector  is  such  as  to  direct  light  to  the 
ceiling,  thus  eliminating  objectionable  ceiling  con- 
trasts' "  [R.  245]. 

Mr.  Grossman  explained  "ceiling  contrasts"  as  follows: 

"A.  If  the  fixture  is  mounted  as,  for  example,  is 
the  one  in  the  court  room,  and  were  to  be  lit  up  and 
had  a  sharp  contrasting  differentiation  between  the 
brightness  of  the  fixture  itself  and  the  ceiling,  it 
would  tend  to  become  an  object  of  glare  to  the  eyes 
of  a  person  that  was  in  the  room  and  using  that  fix- 
ture" [R.  245]. 


The  step-down  end  is  "a  requirement  in  fixtures  of  this 
nature"  [R.  246],  since  without  it  one  would  not  get 
acceptable  distribution  of  light  [R.  247].  The  fixture  il- 
lustrated in  the  lower  right  portion  on  page  14  of  Exhibit 
1-21  [R.  460]  is  substantially  identical  to  defendant's  fix- 
ture [R.  249]. 

The  length  of  the  fixture  must  be  sufficient  to  accom- 
modate a  forty-eight  inch  fluorescent  lamp  tube  [R.  92] 
but  should  not  be  much  longer,  because  then  uniform  light- 
ing is  not  obtained  [R.  127,  247],  particularly  when  these 
fixtures  are  placed  in  end-to-end  relation. 

Even  the  cut-out  end  ornamentation  in  defendant's  fix- 
ture is  partly  functional  in  that  it  allows  some  light  to  be 
thrown  beyond  the  end  of  the  fixture  [R.  250]. 

The  evidence  establishes  that  the  angularity  of  the  sides, 
the  step-down  end  and  the  baffled  bottom  are  functional 
elements  necessary  to  distribute  light.  These  elements 
are  old  in  the  art. 

A  design  patent  on  a  fixture  cannot  cover  these  func- 
tional and  utilitarian  features  any  more  than  a  design 
patent  on  a  spoon  could  cover  the  combination  of  a  handle 
with  a  bowl  portion  at  one  end;  such  patent  could  only 
cover  the  ornamentation  applied  to  the  handle. 

«*  *  *  Infringement  therefore  must  lie  in  the 
details  of  the  design  rather  than  in  the  general  con- 
tour, just  as  infringement  of  a  design  for  a  spoon 
would  lie  in  the  particular  design  rather  than  in  the 
general  contour  of  a  spoon." 

Lightolier  Company  v.  Artistic  Brass  &  Bronze 
Works,  Inc.,  et  al.,  15  Fed.  Supp.  323  at  324, 
affirmed  84  F.  2d  1007. 

"The  Acts  of  Congress,  which  authorize  the  grant 
of  patents  for  designs  were  plainly  intended  to  give 
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encouragement  to  decorative  arts.  They  contemplate 
not  so  much  utility  as  appearance,  and  that,  not  as  an 
abstract  impression  or  picture,  but  an  aspect  given  to 
those  objects  mentioned  in  the  Acts." 

Gorham  Mfg.  Co.  v.  White,  14  Wall.  (81  U.  S.) 
511,  524,  20  L.  Ed.  731. 

"Patents  for  designs  are  intended  to  apply  to  mat- 
ters of  ornament,  in  which  the  utility  depends  upon 
the  pleasing  effect  imparted  to  the  eye,  and  not  upon 
any  new  function  *  *  *.  Design  patents  refer  to 
appearances,  not  utility.  Their  object  is  to  encourage 
works  of  art  and  decoration  which  appeal  to  the  eye, 
to  the  aesthetic  emotions,  to  the  beautiful." 

Rowe  v.  Blodgett  &  Clapp  Co.,  112  Fed.  61. 

IT  IS  FUNDAMENTAL  THAT  DESIGN 
PATENTS  MUST  BE  LIMITED  TO  ORNA- 
MENTATION AND  CANNOT  COVER  FUNC- 
TIONAL FEATURES. 

Plate  I  clearly  shows  that  the  end  view  or  profile  of 
plaintiff's  design  patents  (as  indicated  by  the  outlines  of 
Figs.  2  of  the  patents)  are  substantially  identical  to  the 
profile  of  the  old  fixture,  Exhibit  L  [R.  475].  This  same 
profile  is  shown  in  numerous  prior  fixtures  illustrated  in 
defendant's  Exhibit  I.  This  contour  or  profile  is  func- 
tional and  cannot  be  the  subject  matter  of  a  design  patent, 
because  design  patents  are  limited  to  ornamentation. 

This  Court  has  correctly  stated : 

<<*     *     *     so  that  the  attempt  to  patent  a  mechan- 
ical function  under  cover  of  a  design  patent  would 
lead  to  a  perversion  of  the  purposes  of  the  statute." 
Majestic  Electric  Development  Co.  v.  W estinghoiise 
Electric  &  Mfg.  Co.,  267  Fed.  676  at  678  (C.  C. 
A.  9). 
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"A  design  patent  cannot  be  used  to  monopolize 
functional  features  which  cannot  be  protected  by  a 
mechanical  patent.  Baker  v.  Hughes-Evans  Co.,  270 
Fed.  97;  Strause  Gas  Iron  Co.  v.  William  M.  Crane 
Co.,  235  Fed.  126;  North  British  Rubber  Co.,  Ltd.  v. 
Racine  Rubber  Tire  Co.  of  New  York,  Inc.,  271  Fed. 
936;  Weisgerber  v.  Clowney,  131  Fed.  477;  Pashek 
v.  Dunlop  Tire  &  Rubber  Co.,  8  F.  (2)  640." 

Rowley  v.  Tressenberg  et  al.,  37  Fed.  Supp.  90  at 
92,  affirmed  123  F.  2d  844. 

"*  *  *  To  hold  that  general  configuration  made 
necessary  by  function  must  give  to  a  patented  design 
such  breadth  as  to  include  everything  of  similar  con- 
figuration, would  be  to  subvert  the  purpose  of  the  law, 
which  is  to  promote  the  decorative  arts  rather  than  to 
effectuate  it." 

Applied  Arts  Corp.   v.   Grand  Rapids  Metalcraft 
Corp.,  67  F.  2d  428  (C.  C.  A.  6). 

"*  *  *  It  has  been  held  that  a  design  patent 
cannot  properly  be  obtained  on  the  shape  of  a  device 
which  necessarily  results  from  its  mechanical  parts. 
*  *  *  A  statement  pertinent  to  the  instant  situa- 
tion was  made  in  Applied  Arts  Corp.  v.  Grand  Rapids 
Metalcraft  Corp.,  67  F.  2d  428,  wherein  the  court  in 
discussing  the  design  before  it  stated  (page  430) : 

"  Tn  the  main  its  configuration  is  made  im- 
perative by  the  elements  which  it  combines  and  by 
the  utilitarian  purpose  of  the  device.  It  was  cer- 
tainly not  the  intent  of  the  law  to  grant  monopoly 
to  purely  conventional  design  which  is  in  itself 
little  more  than  a  necessary  response  to  the  pur- 
pose of  the  article  designed.'  " 

Circle  S.  Products  Co.  v.  Powell  Products,  Inc.,  et 
al,  174  F.  2d  562  at  564  (C.  C.  A.  7). 
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"It  is  well  settled  that  design  patents  should  issue 
only  upon  ornamental  or  aesthetic  features  of  a  de- 
vice, and  cannot  dominate  functional  or  utilitarian 
features." 

Connecticut  Paper  Products  Inc.  v.  New  York 
Paper  Company,  39  Fed.  Supp.  127  at  134. 

"*  *  *  Furthermore,  it  has  been  held  that  a 
purely  functional  design  is  not  patentable.  S.  Dres- 
ner &  Son,  Inc.  v.  Doppelt,  et  at.,  120  F.  2d  50;  Ap- 
plied Arts  Corp.  v.  Grand  Rapids  Metalcraft  Corp., 
67  F.  2d  428,  430. 

"*  *  *  The  ampule  being  functional,  it  is  diffi- 
cult to  perceive  how  its  mere  configuration  could  be 
other  than  functional." 

Smith  v.  Dental  Products  Co.,  Inc.  et  al.,  140  F.  2d 
140  at  153  (C.  C.  A.  7)  cert.  den.  64  S.  Ct. 
1146,  322  U.  S.  743. 

"*  *  *  But  the  invention  must  relate  to  the  de- 
sign and  be  distinguishable  from  that  which  contrived 
the  mechanical  product  for  commercial  purposes." 

North  British  Rubber  Co.,  Ltd.  v.  Racine  Rubber 
Tire  Co.  of  New  York,  Inc.,  271  Fed.  936  at  938. 

These  rules  were  properly  applied  by  the  District  Court. 
The  only  ornamentation  shown  in  patent  No.  D143,641  is 
the  round  bead  at  the  bottom  of  the  V-shaped  louver  and 
this  is  not  used  by  defendant.  The  only  ornamentation 
shown  in  patent  No.  D138,990  is  the  specific  design  on 
the  end  consisting  of  the  zig-zag,  the  outstanding  trape- 
zoidal housing  cover  and  the  recess  and  hemispherical 
boss  therein.     These  are  not  used  by  defendant. 
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PATENT  NO.  D143,641  [EXHIBIT  4;  R.  343]  IS 
LIMITED  TO  DETAILS  BY  FILE  HISTORY 
LIMITATIONS  AND  BY  THE  PRIOR  ART. 

The  application  for  this  patent  was  filed  on  July  28, 
1944,  and  such  application  was  rejected  by  the  Patent 
Office  on  but  a  single  reference,  the  "Challenger  77" 
fixture  [Exhibit  9-H]. 

Applicants  Biller  and  Kaeppel  admitted  that  there 
was  no  novelty  in  their  arrangement  of  the  bottom  of 
their  louvers,  stating  on  February  12,  1945: 

"The  'Challenger'  fixture,  like  applicants'  fixture, 
has  a  bottom  light-emitting  opening  provided  with  a 
louver  construction  including  a  central  louver  and  a 
plurality  of  cross  louvers."     [R.  327.] 

Patent  No.  D  143,641  cannot  be  said  to  cover  any  and 
all  combinations  of  longitudinal  and  transverse  louvers 
because  of  this  admission  and  because  defendant's  Ex- 
hibit I  shows  numerous  prior  art  fixtures  including  louvers 
and  baffles  [R.  397,  399,  405,  412,  424,  443,  444,  447, 
452,454,456,  469,  470,  471]. 

Biller  and  Kaeppel  specifically  limited  their  purported 
contribution  to  a  V-shaped  longitudinal  louver  which 

"*  *  *  comprises  upwardly  diverging  side  walls 
connected  by  a  longitudinal  bottom  bead  or  rib  of 
circular  cross  section."     [R.  327.] 

Although  they  stressed  this  as  an  ornamental  feature  to 
the  Patent  Office,  Kaeppel  admitted  on  the  stand  that  it 
was  purely  utilitarian. 

"Q.  What  was  the  reason  for  the  existence  of  that 
bead  on  the  V-shaped  louver?     A.     The  bead  came 
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into — was  used  in  production  for  fastening  the  ends 
of  the  fixture  to  the  longitudinal  louver  by  means  of 
a  thread-cutting  screw  through  the  end  plates. 

Q.  Did  that  circular  bead  on  the  V-shaped  longi- 
tudinal louver  contribute  to  its  appealing  appearance, 
in  your  opinion?    A.    No,  sir."     [R.  68.] 

Later,  when  the  Patent  Office  again  rejected  their  ap- 
plication, the  applicants  further  limited  their  invention  to 
a  V-shaped  louver  made  of  "specular  metal"  [R.  330]  and 
thereby  distinguished  from  the  white  painted  louvers  such 
as  are  used  by  defendant  here.  Furthermore,  applicants 
limited  themselves  to  the  use  of  "notched  upper  edges"  on 
their  cross  louvers,  stating  that  these  notches  are  reflected 
in  the  specular  sides  of  the  V-shaped  louver   [R.  331]. 

Plaintiff  is  now  estopped  from  claiming  that  the  bead 
on  the  bottom  of  the  V-shaped  louver,  shown  in  their 
patents,  the  use  of  specular  metal  and  the  notches  in  the 
upper  edge  of  their  cross  louvers  or  baffles  are  not  essen- 
tial. They  are  the  essential  elements  which  caused  the 
Patent  Office  to  issue  the  patent.  Kaeppel,  one  of  the 
patentees,  testified  that  the  round  bead  is  essential  and  had 
utility  [R.  68,  112].  Since  the  head  has  utility,  it  was 
functional  and  not  a  proper  element  of  a  design  patent. 

The  District  Court  correctly  found  that  Patent  D  143,641 
was  limited  to  these  details  [Finding  of  Fact  3;  R.  26]. 
The  same  details  and  limitations  appear  in  Patent  Dl  38,- 
990.  Defendant  does  not  use  these  details  [Finding  of 
Fact  10;  R.  29]. 
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PATENT  NO.  D138,990  MUST  BE  LIMITED  TO 
THE  SPECIFIC  ORNAMENTATION  ON 
THE  END. 

The  only  reference  cited  by  the  Patent  Office  in  acting 
on  this  application  was  the  "Challenger  77"  fixture  [R. 
309]. 

It  is  fundamental  that  of  two  patents  on  the  same  sub- 
ject, at  least  one  of  them  must  be  invalid,  as  otherwise 
there  is  double  patenting.  Plaintiff  admits  in  its  brief  that 
here  we  have  "two  patents  upon  a  single  louvered 
fluorescent  lighting  fixture"  and  stresses  this  anomalous 
situation  in  the  headnote  of  page  32  of  the  brief. 

"Only  one  valid,  original  patent  can  be  granted  to 
an  inventor  of  one  invention,  and  if  a  plurality  of 
such  patents  are  thus  granted,  all  except  the  first  are 
void.  (Suffolk  v.  Hayden,  3  Wall.  (70  U.  S.)  315, 
319,  18  L.  Ed.  76;  Miller  v.  Eagle  Co.,  151  U.  S. 
186,  197,  38  L.  Ed.  121;  Am.  Steel  Foundries  v. 
Laughlin,  30  F.  (2)   139,  142  (CCA  7  1928)." 

Walker  on  Patents,  Better's  Edition,  page  1279. 

"Patentee  cannot  include  in  a  later  patent  any  inven- 
tion described  in  a  prior  one." 

Farris  v.  Patsy  Frock  &  Romper  Co.,  273  Fed.  900 
(C.  C.  A.  9). 

Patent  No.  D138,990  cannot  cover  the  longitudinally 
extending  baffle  with  its  rounded  beaded  end  nor  the  trans- 
verse baffles,  because  these  elements  are  covered  by  the 
earlier  filed  patent  No.  D  143,641.     The  invention,  if  any, 
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lies  in  the  particular  zig-zag  ornamentation  on  the  end  of 
the  device  and,  as  stressed  by  the  plaintiff,  in  the  three 
parallel  bars  which  connect  the  upper  and  lower  rails  of  the 
inclined  side  panel.  But  the  prior  art  clearly  disclosed  the 
use  of  one,  two  and  three  bars  midway  of  an  inclined  side 
panel  [see  R.  385;  387,  395,  443,  456,  460,  471].  There  is 
no  novelty  in  such  placement  of  bars. 

The  configuration  of  the  end  face  of  patent  No. 
D  138,990  in  comparison  with  the  end  face  used  by  de- 
fendant's "Paramount"  fixture  is  shown  on  plate  II. 
That  the  design  used  by  defendant  is  totally  different 
was  admitted  [R.  143,  113].  A  tabulation  of  differences 
appears  in  the  record,  Vol.  II,  page  473.  As  correctly 
held  by  the  District  Court,  if  patent  No.  D  138,990  is 
valid,  it  is  not  infringed,  because  defendant  does  not  use 
the  zig-zag  design  to  which  the  patent  is  limited. 

A  comparison  of  Fig.  2  of  patent  No.  2,411,952  [R. 
348]  and  patent  No.  D  138,990  shows  that  the  contours 
are  identical,  even  to  the  raised,  upper  trapezoidal  portion 
of  the  end.  If  Biller  is  the  sole  inventor  of  Fig.  2  of  patent 
No.  2,411,952  and  Biller  and  Kaeppel  are  joint  inventors 
of  patent  No.  D  138,990,  then  obviously  the  only  contri- 
bution made  by  Kaeppel  was  the  zig-zag  decoration.  This 
emphasizes  the  fact  that  patent  No.  D  138,990  must  be  lim- 
ited to  the  specific  zig-zag  illustrated  in  the  patent.  Any 
attempt  to  cover  the  inclined  sides,  the  step-down  end  or 
other  functional  features  would  necessitate  holding  the 
patent  invalid,  on  the  further  ground  that  it  was  not  issued 
to  the  true  inventor. 
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DESIGN  PATENTS  MUST  INVOLVE  INVEN- 
TION. SINCE  THE  DESIGN  OF  THE 
PATENTS  IN  SUIT  IS  INSIGNIFICANT,  THE 
PATENTS  MUST  BE  STRICTLY  LIMITED. 

The  District  Court  did  not  hold  the  design  patents  valid, 
but  stated  that  if  valid  they  were  not  infringed.  Although 
the  issue  of  validity  is  not  directly  in  issue,  the  quantum 
of  invention  shown  by  the  patentees  should  be  considered. 
Invention  is  necessary  as  was  stated  by  this  Court  in  Ham- 
mond v.  Stockton  Combined  Harvester  &  Agricultural 
Works,  70  Fed.  716  (cert,  denied  16  S.  Ct.  1202)  and  in 
later  cases. 

"It  is  well  settled  that  a  design  patent  must  be  the 
product  of  invention  if  it  is  to  be  valid.  Neufeld- 
Furst  &  Co.  v.  Jay-Day  Frocks,  2  Cir.,  112  F.  2d 
715 ;  In  re  Griffith,  C.  C.  P.  A.,  86  F.  2d  405.  It  will 
not  suffice  merely  to  show  that  the  design  is  novel, 
ornamental,  or  pleasing  in  appearance.  Gold  Seal 
Importers  v.  Morris  White  Fashions,  2  Cir.,  124  F. 
2d  141.  It  must  reveal  a  greater  skill  than  that  exer- 
cised by  the  ordinary  designer  who  is  chargeable 
with  knowledge  of  the  prior  art.  Zangerle  &  Peter- 
son Co.  v.  Venice  Furniture  Novelty  Mfg.  Co.,  7  Cir., 
133  F.  2d  266;  In  re  Eppinger,  C.  C.  P.  A.,  94  F.  2d 
401.  In  short,  the  test  is  whether  the  design  involved 
'a  step  beyond  the  prior  art  requiring  what  is  termed 
"inventive  genius."  '  A.  C.  Gilbert  Co.  v.  Shemitz, 
2  Cir.,  45  F.  2d  98,  99.  So  measured,  plaintiff's 
patent  must  fail." 

General  Time  Instruments  Corp.  v.  U.  S.  Time 
Corp.,  165  F.  2d  853,  854  (C.  C.  A.  2),  cert,  de- 
nied 68  S.  Ct.  1515,  334  U.  S.  846. 
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Was  it  invention  of  an  ornamental  design  to  put  a 
round  bead  on  the  end  of  the  V-shaped  louver,  when  such 
round  bead  was  used  as  an  attachment  means  and  not  as 
decoration?  [R.  112].  Can  a  design  patent  on  such  inven- 
tion be  given  any  scope? 

Was  it  "invention"  to  provide  a  zig-zag  "doodle"  on 
the  end  of  the  fixture?  Can  a  design  patent  on  such  a 
simple,  commonplace  design  be  given  any  scope? 

If  it  is  assumed  that  these  simple  departures  from 
the  prior  art  constituted  invention,  then  the  patents  must 
be  limited  to  exactly  what  they  show  in  their  drawings. 

THE  DESIGN  PATENTS  IN  SUIT  MUST  BE 
STRICTLY  CONSTRUED  BECAUSE  THE 
PRESUMPTION  OF  VALIDITY  IS  OVER- 
THROWN BY  PRIOR  ART. 

Plaintiff  admits  that  the  patents  in  suit  were  issued 
by  the  Patent  Office  after  citation  of  only  one  prior 
publication,  namely,  the  "Challenger  77"  reference.  The 
Patent  Office  did  not  consider  the  numerous  prior 
patents,  publications  and  fixtures  shown  in  Exhibit  I 
[R.  383,  471].  In  view  of  these  prior  fixtures,  which 
show  that  it  was  common  practice  to  use  inclined  sides, 
step-down  ends,  louvered  bottoms,  and  cut-outs  in  the 
end  portions  of  fixtures,  the  presumption  of  validity  no 
longer  attaches  to  the  design  patents  in  suit,  and  the 
scope  of  the  patents  must  be  limited  so  as  not  to  permit 
these  design  patents  to  cover  what  is  in  the  prior  art. 
«*  *  *  gut  tne  presumption  is  overthrown  be- 
yond all  reasonable  doubt  by  the  disclosures  in  evi- 
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dence  before  this  court  which  were  unknown  and  un- 
disclosed to  the  Patent  Office.  Alexander  Anderson, 
Inc.  v.  Eastman,  16  Fed.  Supp.  515." 

Barkeij  v.  Ford  Motor  Company,  22  Fed.   Supp. 
1001. 

To  the  same  effect,  see  McClintock  v.  Gleason  (C.  C. 
A.  9),  94  F.  2d  115;  Sidney  Hollis  Boynton  v.  Chicago 
Hardware  Foundry  Co.  (C.  C.  A.  7),  77  F.  2d  799,  and 
Mettler  v.  Peabody  Engineering  Corp.,  et  al.,  77  F.  2d  56 
at  58  (C.  C.  A.  9),  wherein  the  Court  stated: 

"The  presumption  of  validity  which  attends  the  is- 
suance of  Letters  Patent  by  the  Patent  Office  is  over- 
come in  this  case  by  the  clear  evidence  of  anticipa- 
tion in  the  prior  art  which  was  not  cited  or  considered 
by  the  Patent  Office  when  the  application  for  appel- 
lant's patent  was  passed  on.  See  Elliott  &  Co.  v. 
Youngstown  Car  Mfg.  Co.,  181  Fed.  346  (C.  C.  A. 
3) ;  American  Soda  Fountain  Co.  et  al.  v.  Sample, 
130  Fed.  145  (C.  C.  A.  3)." 

When  a  presumption  of  validity  does  not  exist,  it  can- 
not be  buttressed  by  obtaining  two  patents  on  the  same 
subject. 
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THE  LAW  REQUIRES  THAT  THE  DESIGN 
PATENTS  IN  SUIT  MUST  BE  LIMITED  TO 
THEIR  PRECISE  SHOWINGS. 

Design  patents  differ  from  patents  on  useful  machines 
in  that  design  patents  have  no  descriptive  matter.  Orna- 
mental designs  would  be  difficult  to  describe,  and  reliance 
is  placed  upon  the  drawing.  In  the  early  case  of  Zidell  v. 
Dexter,  262  Fed.  145,  this  Court  held  that  the  patentee  of 
a  design  patent 

"*  *  *  must  be  held  substantially  to  the  de- 
sign which  he  exhibits  by  his  drawing." 

This  rule  is  followed  in  all  circuits. 

"On  the  other  hand,  the  plaintiff's  patent,  which 
contains  no  written  description  of  his  design,  must 
be  construed  as  limited  to  substantially  the  pattern 
shown  in  his  drawings  (Ashley  v.  Tatum  Co.,  186 
Fed.  339),  *  *  *.  But  if  defendant's  changes  re- 
sult in  producing  a  substantially  different  effect  upon 
the  eye,  so  that  the  two  patterns  are  reasonably  dis- 
tinguishable, infringement  will  be  avoided.  Zidell  v. 
Dexter,  262  F.  145 ;  Whiting  Mfg.  Co.  v.  Alvin  Sil- 
ver Co.,  supra." 

American  Fabrics  Co.  v.  Richmond  Lace  Works  et 
al,  24  F.  2d  365  at  367. 

"The  plaintiff's  design  is  restricted  to  the  dis- 
closure of  the  drawings,  since  there  is  no  written  spe- 
cification: Ashley  v.  Samuel  C.  Tatum  Co.,  186  F. 
339;  American  Fabrics  Co.  v.  Richmond  Lace  Works, 
24  F.  2d  365,  at  367;  Scoville  Mfg.  Co.  v.  United 
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States  Electric  Mfg.  Corporation,  31  F.  Supp.   115, 

at  119. 

"Every  element  in  the  design  must  be  deemed  to  be 
essential:  Dixie- Vortex  Co.  v.  Lily-Tulip  Cup  Cor- 
poration, 95  F.  2d  461  at  467." 

Forman  v.  American  Express  Company  et  al.,  37 
Fed.  Supp.  82  at  83. 

PATENT  NO.  D143,641  IS  NOT  INFRINGED. 

The  drawings  of  this  patent  clearly  show 

(a)  the  round  bead  at  the  bottom  of  the  V- 
shaped  louver,  such  bead  being  represented  to  the 
Patent  Office  as  an  important  element   [R.  327]  ; 

(b)  that  specular  metal  is  to  be  used  for  the  V- 
shaped  louver  (indicated  by  shaded  areas  in  Fig. 
1)  [R.  330]; 

(c)  the  curved  indentations  in  the  upper  edge  of 
the  transverse  baffles  [R.  331]. 

Defendant  does  not  use  these  features.  [Admitted 
by  Kaeppel,  R.  112.]  Plate  II  clearly  points  out  the 
differences  and  facilitates  comparison.  The  District 
Judge,  in  Finding  10,  found  that  defendant  does  not  use 
the  bead  nor  does  defendant  use  specular  metal.  Plain- 
tiff does  not  contest  this  finding. 

There  is  no  infringement  of  patent  No.  D143,641  nor 
of  corresponding  parts  of  patent  No.  D138,990. 
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PATENT  NO.  D138,990  IS  NOT  INFRINGED. 

A  comparison  of  the  drawings  of  this  patent  with  de- 
fendant's fixtures  clearly  shows  that  defendant  does  not 
use  the  zig-zag  design.  Plaintiff's  own  witnesses  admitted 
that  defendants'  ornamentation  was  different  [R.  142, 
113].  Mr.  Grossman  listed  all  of  the  differences  between 
plaintiff's  and  defendant's  fixtures,  and  they  appear  in 
tabular  form  as  Exhibit  K  [R.  473-474]. 

Non-infringement  is  so  obvious  that  detailed  discussion 
is  unnecessary.  Plaintiff  cannot  deny  the  facts.  Find- 
ing of  Fact  11  [R.  29]  is  a  clear-cut  statement  which  is 
uncontradicted  by  the  evidence,  and  reads  as  follows: 

"11.  Defendant  does  not  use,  in  its  'Paramount' 
fixtures  exemplified  by  Exhibits  14  and  15,  a  zigzag 
design  such  as  is  shown  in  Letters  Patent  No.  D-138,- 
990;  an  entirely  different  design  or  ornamentation  is 
used  by  defendant  on  its  accused  fixtures.  Each  of 
the  step-down  ends  of  defendant's  fixtures  are  single 
castings  which  do  not  include  a  protruding  upper  por- 
tion. Defendant's  fixtures  do  not  employ  the  construc- 
tion of  plaintiff's  fixtures  and  the  louvered  bottom  is 
manipulated  in  a  totally  different  manner.  Defen- 
dant's fixtures,  exemplified  by  Exhibits  14  and  15, 
employ  forms  and  proportions  which  are  common  to 
lighting  fixtures  as  a  class  and  illustrated  in  prior  art 
fixtures,  and  do  not  involve  inventive  change  over  the 
prior  art." 

The  conclusion  of  law  and  judgment  of  non-infringe- 
ment must  be  affirmed. 
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BY  CHARGING  DEFENDANT  WITH  UNFAIR 
COMPETITION,  PLAINTIFF  IS  ATTEMPT- 
ING TO  MONOPOLIZE  NECESSARY  AND 
FUNCTIONAL  CONTOURS  AND  PROFILES 
OF  LIGHTING  FIXTURES. 

Realizing  that  its  design  patents  are  not  infringed, 
plaintiff  is  attempting  to  prevent  defendant  from  mak- 
ing fixtures  in  which  old,  functional  contours  are  used, 
by  charging  defendant  with  unfair  competition.  De- 
fendant contends  that  anyone  can  make  use  of  features 
which  are  necessary  to  the  usefulness  of  the  device. 
Anyone  can  use  inclined,  translucent  sides  to  cast  light 
downwardly  and  to  the  side,  a  step-down  end  to  permit 
light  to  be  emitted  to  the  ceiling,  and  a  louvered  bottom 
to  prevent  glare. 

"There  is  nothing  about  the  article,  as  made  and 
sold  by  the  defendants,  that  is  not  necessary  in  the 
making  and  operation  of  such  an  instrument.  It  is 
made  in  the  form  that  it  must  be  made  in  order  to  ac- 
complish its  purpose,  and,  if  the  making  in  that  form 
is  any  representation  that  the  thing  made  came  from 
the  plaintiff,  it  is  because  of  the  extent  to  which  the 
plaintiff  had  made  and  displayed  and  sold  it  before  the 
defendants  began." 

Marvel  Co.  v.  Tullar  Co.  et  al.,  125  Fed.  829  at 
830. 

"The  plaintiff  has  not  the  exclusive  right  to  sell 
shredded  wheat  in  the  form  of  a  pillow-shaped  bis- 
cuit— the  form  in  which  the  article  became  known  to 
the  public. 

"*  *  *  Moreover,  the  pillow-shape  must  be 
used  for  another  reason.  The  evidence  is  persuasive 
that  this  form  is  functional — that  the  cost  of  the  bis- 
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cuit  would  be  increased  and  its  high  quality  lessened 
if  some  other  form  were  substituted  for  the  pillow- 
shape." 

Kellogg  Company  v.  National  Biscuit  Company, 
305  U.  S.  11  Tat  119  and  122. 

"Development  in  a  useful  art  is  ordinarily  toward 
effectiveness  of  operation  and  simplicity  of  form. 
Carriages,  bicycles,  automobiles,  and  many  other 
things  from  diversity  have  approached  uniformity 
through  the  utilitarian  impulse.  If  one  manufacturer 
should  make  an  advance  in  effectiveness  of  operation, 
or  in  simplicity  of  form,  or  in  utility  of  color;  and  if 
that  advance  did  not  entitle  him  to  a  monopoly  by 
means  of  a  machine  or  a  process  or  a  product  or  a 
design  patent;  and  if  by  means  of  unfair  trade  suits 
he  could  shut  out  other  manufacturers  who  plainly 
intended  to  share  in  the  benefits  of  the  unpatented 
utilities  and  in  the  trade  that  had  been  built  up 
thereon,  but  who  used  on  their  products  conspicuous 
nameplates  containing  unmistakably  distinct  trade- 
names, trade-marks,  and  names  and  addresses  of 
makers,  and  in  relation  to  whose  products  no  instance 
of  deception  had  occurred — he  would  be  given  gratui- 
tously a  monopoly  more  effective  than  that  of  the  un- 
obtainable patent  in  the  ratio  of  eternity  to  seventeen 
years." 

Pope  v.  McCrum-Howell,  191  Fed.  979,  981  (C. 
C  A.  7). 

"It  is  attempted  to  sustain  the  cause  of  action  for 
unfair  competition  on  the  ground  that  the  defendants' 
fruit  juice  extractors  closely  resemble  those  of  the 
complainant  *  *  *.  But  there  is  no  proof  of 
palming  off  *  *  *.  Moreover,  the  elements  of  the 
fruit  juice  extractor  are  so  far  functional  that  noth- 
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ing  short  of  a  clear  danger  of  confusion  would  justify 
us  in  requiring  a  modification  of  the  model.  Crescent 
Tool  Co.  v.  Kilborn  &  Bishop  Co.  (C.  C.  A.),  247 
F.  299;  Miller  Rubber  Co.  v.  Behrend  (C.  C.  A.), 
242  F.  515." 

A.  C.  Gilbert  Co.  v.  Shemitz,  et  al.  (C.  C.  A.  2), 
45  F.  2d  98  at  99-100. 

"The  complainant  cannot  obtain  a  monopoly  for 
all  time  of  perforated  plates  of  the  lengths  having 
equidistant  holes  and  intervening  spaces  which  it 
first  used.  These  are  functional  features  of  the  units 
of  construction  which  any  one  is  at  liberty  to  use." 

Meccano,  Ltd.,  v.  John  Wanamaker,  250  Fed.  450 
at  452  (C.  C.  A.  2). 

Plaintiff  does  not  have  a  patent  on  a  lighting  fixture 
having  inclined  side  panels,  a  step-down  end,  and  a  lou- 
vered  bottom.  These  are  necessary,  functional  features 
which  are  common  to  all  lighting  fixtures  and  a  part  of 
the  prior  art.  Defendant  has  the  right  to  use  these  fea- 
tures. The  use  of  such  old  features,  necessary  to  perform 
the  required  functions,  is  not  unfair  competition.  Coun- 
sel for  plaintiff  admitted  that  anyone  can  use  such  ele- 
ments. 

"Mr.  Foster :  *  *  *  I  think  the  separate  parts 
of  any  patented  design  which  have  mechanical  utility, 
they  are  free  for  use  by  anyone"   [R.  286]. 

Chief  Justice  Holmes,  in  Flagg  Manufacturing  Co.  v. 
Holway,  178  Mass.  83,  59  N.  E.  667,  considered  a  case 
involving  zithers,  those  made  by  the  defendant  so  closely 
resembling  the  plaintiff's  in  outline,  arrangement  of 
strings,  and  other  features,  that  it  was  obviously  an  imi- 
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tation.  Chief  Justice  Holmes  held  that  the  defendant  had 
a  right  to  imitate  the  appearance  of  the  plaintiff's  zither, 
stating : 

"Both  zithers  are  adapted  for  the  use  of  patented 
sheets  of  music,  but  the  zithers  are  not  patented. 
Under  such  circumstances  the  defendant  has  the  same 
right  that  the  plaintiff  has  to  manufacture  instru- 
ments in  the  present  form,  to  imitate  the  arrange- 
ment of  the  plaintiff's  strings  or  the  shape  of  the 
body.  In  the  absence  of  a  patent  the  freedom  of 
manufacture  cannot  be  cut  down  under  the  name  of 
preventing  unfair  competition.  *  *  *  All  that  can 
be  asked  is  that  precautions  shall  be  taken,  so  far  as 
are  consistent  with  the  defendant's  fundamental  right 
to  make  and  sell  what  he  chooses,  to  prevent  the  de- 
ception which  no  doubt  he  desires  to  practice. 

"It  is  true  that  a  defendant's  freedom  of  action 
with  regard  to  some  subsidiary  matter  of  ornament  or 
label  may  be  restrained,  although  a  right  of  the  same 
nature  with  its  freedom  to  determine  the  shape  of  the 
articles  which  it  sells.  But  the  label  or  ornament  is 
a  relatively  small  and  incidental  affair,  which  would 
not  exist  at  all  or  at  least  would  not  exist  in  that 
shape  but  for  the  intent  to  deceive;  whereas  the  in- 
strument sold  is  made  as  it  is,  partly  at  least,  because 
of  a  supposed  or  established  desire  of  the  public  for 
instruments  in  that  form.  The  defendant  has  the 
right  to  get  the  benefit  of  that  desire  even  if  created 
by  the  plaintiff.  The  only  thing  he  has  not  the  right 
to  steal  is  the  good  will  attaching  to  the  plaintiff's 
personality,  the  benefit  of  the  public's  desire  to  have 
goods  made  by  the  plaintiff." 
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In  commenting  upon  this  case,  Nims  (the  leading  autho- 
rity on  unfair  competition)   stated: 

"*  *  *  gut  jjjg  £act  tnat  tne  demanci  f0r  zith- 
ers has  been  created  by  the  plaintiff  will  not  put  the 
case  within  the  unfair  competition  rules,  where  the 
demand  is  for  the  article,  not  the  personality." 

Nims  on  Unfair  Business  Competition,  page  290. 

It  is  submitted  that  to  sustain  the  charge  of  unfair 
competition,  plaintiff  must  prove  (1)  that  the  article  sold 
by  plaintiff  has  acquired  a  secondary  meaning  and  its 
shape  is  recognized  as  meaning  that  the  article  is  made 
by  plaintiff;  that  the  public  associates  the  non-functional, 
distinctive  elements  of  appearance  with  plaintiff  as  the 
source  of  the  fixture;  and  (2)  that  defendant  has  actually 
sold  and  palmed  off  upon  the  purchasing  public  a  slighting 
fixture  made  by  defendant  as  and  for  plaintiff's  fixture. 

This  Court  has  succinctly  stated  the  rule  as  follows: 
«*  *  *  The  law  of  unfair  competition  has  re- 
sulted from  the  application  of  a  simple  proposition 
to  the  extension  and  modern  development  of  manu- 
facturing and  merchandising.  That  principle  may  be 
expressed  in  the  language  used  by  the  various  courts 
when  dealing  with  the  subject  of  unfair  competition, 
as  follows:  'That  nobody  has  any  right  to  represent 
his  goods  as  the  foods  of  somebody  else.'  (Elgin 
Natl.  Watch  Co.  v.  Illinois  Watch  Co.,  179  U.  S. 
665,  676.)" 

Del  Monte  Special  Food   Company  v.    California 
Packing  Corporation,  37  F.  2d  774  (C.  C.  A.  9). 
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Plaintiff  has  not  proved  secondary  meaning  nor 
palming  off  or  deception.  Plaintiff  admitted  that  there 
was  no  evidence  of  secondary  meaning. 

"The  Court:  *  *  *  And  I  think  I  can  say 
parenthetically  here  there  is  no  direct  evidence. 

Mr.  Foster :     None  direct. 

The  Court:  That  any  customer  in  the  trade  asso- 
ciates the  plaintiff's  name  with  this  type  of  fixture. 

Mr.  Foster:     I  think  that  is  true"    [R.  290]. 

The  District  Court  found  that  there  was  no  proof  of 
secondary  meaning  [Finding  of  Fact  12,  R.  29].  The 
District  Court  found  that  there  was  no  palming  off  [Find- 
ing of  Fact  13,  R.  30].  Plaintiff  does  not  object  to  these 
findings  and  cannot  point  to  evidence  to  the  contrary. 

The  District  Court  correctly  applied  the  law  to  these 
facts  and  properly  concluded  that  defendant  is  not  guilty 
of  acts  of  unfair  competition.  Any  other  conclusion 
would  be  contrary  to  the  authorities. 

THE  PURPORTED  "COMMERCIAL  SUCCESS" 
IS  NOT  ATTRIBUTABLE  TO  THE  DESIGN 
SHOWN  IN  THE  PATENTS. 

Many  pages  of  plaintiff's  brief  are  devoted  to  commer- 
cial success,  but  this  argument  is  fallacious  for  the  follow- 
ing reasons : 

1.  The  Viz-Aid  fixture  sold  by  plaintiff  does  not  use 
the  elements  shown  in  the  design  patents.  The  Viz- 
Aid  fixture  does  not  use  the  characteristic  round 
'bead  at  the  bottom  of  the  V-shaped  louver  which  is 
shown  in  both  design  patents  in  suit.  The  end  of 
plaintiff's  fixture  does  not  include  a  recess  (in  the 
upper   portion,  constituting  a  cover   for   the  ballast 
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housing)  of  the  shape  shown  in  patent  D  138,990.  It 
does  not  use  the  hemispherical,  concentrically  ridged 
boss  in  such  recess    [R.   109]. 

2.  The  voluminous  advertising  of  Viz-Aid  fixtures  is 
primarily  directed  to  mechanical  features  which  are 
covered  by  the  mechanical  patent  No.  2,411,952.  Many 
advertisements  stress  the  snap-on  enclosure  whereby 
side  panels,  louvers  and  most  of  the  ends  can  be 
dropped  down  and  suspended  from  the  ballast  hous- 
ing during  relamping  [R.  95,  175,  176;  demonstrated 
by  Kaeppel,  R.  104;  illustrated  in  Defendant's  Ex- 
hibit A  and  Plaintiff's  Exhibit  6K,  R.  105].  This 
construction  is  covered  by  patent  No.  2,411,952,  Ex- 
hibit 5,  R.  348.  Plaintiff's  witness  admitted  that 
such  construction  is  not  used  by  defendant. 

"Q.  That  particular  function  or  that  particular 
arrangement,  mechanical  arrangement,  cannot  be 
found  in  the  defendant's  structure,  can  it?  A.  No." 
[R.  176.] 

3.  Viz-Aid  advertising  stresses  the  light  distribution 
characteristics  of  the  fixture,  which  certainly  is  not 
covered  by  design  patents   [R.   158-159]. 

4.  The  Viz-Aid  fixture,  as  sold,  includes,  as  a  part  of 
its  design,  embossing  on  three  parallel  bars  on  each 
side  panel.  This  embossing  is  not  shown  in  patent 
D138,990   [R.   108-109]. 

Therefore  the  commercial  success  of  the  Viz-Aid  fix- 
ture is  not  attributable  to  the  design  patents,  but  to  ex- 
tensive advertising  and  to  mechanical  construction  cov- 
ered by  other  patents,  not  in  suit  here.  Plaintiff  did  not 
attempt  to  state  what  percentage  of  its  advertising  stressed 
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functional  details  and  mechanical  construction  and  what 
percentage  was  directed  to  aesthetics  and  appearance  [R. 
176],  because  all  of  it  is  directed  to  matters  not  covered 
by  the  design  patents  in  suit. 

The  argument  regarding  commercial  success  must  be 
ignored  because  it  is  not  pertinent.  The  issues  here  can- 
not be  decided  by  plaintiff's  ability  to  spend  over  $88,000 
in  advertising;  any  such  approach  would  always  necessi- 
tate judgment  for  the  party  with  most  money. 

The  authorities  clearly  hold  that  commercial  success 
cannot  supplant  invention.  Commercial  success  cannot 
convert  non-infringement  into  infringement. 

THE  MATHEMATICAL  DISCOURSE  OF  PRO- 
FESSOR DOUGHERTY  IS  FOUNDED  ON 
FALLACY  AND  HAS  NO  BEARING  HERE. 

Plaintiff  accuses  defendant  of  infringing  two  patents; 
the  issue  is  determined  by  applying  the  two  design  patents 
to  defendant's  structure. 

Professor  Dougherty  did  not  do  so.  Instead,  he  com- 
pared plaintiff's  commercial  fixture  with  defendant's  fix- 
ture. This  is  totally  irrelevant  because  plaintiff's  com- 
mercial fixture  does  not  embody  what  is  shown  in 
plaintiff's  patents. 

Plaintiff's  fixture  does  not  use  the  round  bead  at  the 
bottom  of  the  V-shaped  louver  [R.  291]  ;  plaintiff's  fix- 
ture does  not  use  the  round  protuberance  in  the  recess  of 
the  cover  plate  at  the  end  of  the  chassis  [R.  109]. 
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The  Professor  did  not  consider  that  defendant  did  not 
use  the  zig-zag  design,  and  did  not  use  the  rounded  bead 
on  the  V-shaped  louver. 

The  entire  premise  of  the  mathematical  exercise  is 
therefore  in  error.  Furthermore,  the  calculation  of  proba- 
bilities, as  stated  by  Professor  Dougherty,  is  based  upon 
the  assumption  that  each  element  [or  marble  in  his  ex- 
ample R.  132-133]  is  of  exactly  the  same  shape,  weight 
and  value.  If  not  of  the  same  value,  then  the  mathemati- 
cal method  is  not  applicable,  as  admitted  by  the  Professor 
[R.  141].  The  Professor  did  not  take  into  consideration 
that  fact  that  prior  art  fixtures  had  inclined  sides,  step- 
down  ends  and  louvered  bottoms  [R.  140].  He  did  not 
take  into  consideration  that  forty-eight  inch  tubes  were 
common.  These  are  old  elements;  they  are  common.  He 
did  admit,  after  looking  at  plaintiff's  and  defendants'  fix- 
tures 

"Yes,  I  observe  a  difference  in  the  appearance  of 
the  ornamental  features,  if  that  is  what  you  have  in 
mind"   [R.   142]. 

That  admission  disposes  of  any  contention  that  defen- 
dant infringes.  If  the  ornamental  features  are  different, 
defendant  does  not  infringe. 
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THE  BURDEN  OF  PROOF  WAS  UPON  PLAIN- 
TIFF. PLAINTIFF  DID  NOT  AND  COULD 
NOT  SHOW  CONFUSION,  DECEPTION  OR 
PALMING  OFF. 

The  commercial  fixtures  such  as  Viz-Aid  and  Para- 
mount are  not  sold  to  housewives  or  the  general  public, 
but  instead  to  engineers,  purchasing  agents  for  govern- 
mental bureaus,  and  architects.  The  fixtures  are  not  dime 
store  devices  which  are  casually  purchased  without  careful 
consideration;  instead,  the  fixtures  are  sold  on  specifica- 
tions as  to  light  distribution,  efficiency,  etc.  Defendant's 
fixtures,  Exhibit  19,  are  sold  under  the  name  "Para- 
mount." 

Plaintiff  could  not  and  did  not  adduce  testimony  to 
show  confusion,  and  failed  to  carry  the  burden  of  proof. 

"*  *  *  In  establishing  such  charge  of  unfair 
competition,  we  are  of  the  view  that  plaintiff  must 
show  more  than  slight  confusion — it  must  be  proved 
that  the  defendants  palmed  off  their  goods  for  that 
of  the  plaintiff,  and  such  proof  must  be  by  clear  pre- 
ponderance of  the  evidence.  Soft-Lite  Lens  Co.,  Inc., 
v.  Ritholz,  301  111.  App.  100,  105." 

The  Rytex  Company  v.  Ryan,  et  al.}  126  F.  2d  952 
at  954  (C.  C.  A.  7). 

"There  is  no  showing  in  the  record  that  any  person 
purchased  appellee's  bait  because  of  its  shape,  size 
or  dimensions  believing  it  to  be  the  product  of  ap- 
pellant. *  *  *  There  is  an  entire  absence  of 
proof  showing  that  appellee's  bait  of  the  design   in 


—32— 

question  had  been  bought  because  the  purchaser  be- 
lieved it  originated  with  appellant  rather  than  because 
they  were  useful  articles  with  an  attractive  appear- 
ance." 

James  Heddon's  Sons  v.  Millsite  Steel  &  Millsite 

Steel  &  Wire  Works,  Inc.,  128  F.  2d  6  (C.  C. 

A.  6). 

"*  *  *  However,  the  mere  existence  of  pos- 
sible confusion  does  not  give  rise  to  the  right  of  in- 
junction. As  stated  by  Judge  Learned  Hand  in 
Crescent  Tool  Co.  v.  Kilborn  &  Bishop  Co.,  247  F. 
299,  300  (C.  C.  A.  2) : 

" '.  .  .  It  is  apparent  that  it  is  an  absolute 
condition  to  any  relief  whatever  that  the  plaintiff  in 
such  cases  show  that  the  appearance  of  his  wares 
has  in  fact  come  to  mean  that  some  particular  per- 
son— the  plaintiff  may  not  be  individually  known — 
makes  them,  and  that  the  public  cares  who  does 
make  them,  and  not  merely  for  their  appearance  and 
structure.'  " 

The  American  Fork  &  Hoe  Company  v.  Stampit 
Corporation  (C.  C.  A.  6),  125  F.  2d  472  at  475. 

"*  *  *  Under  the  law  of  unfair  competition 
a  manufacturer  is  given  protection  for  the  distinctive 
dress  or  general  appearance  of  his  packages  against 
a  competitor  who  later  enters  the  field  with  a  device 
calculated  to  deceive  the  public  and  to  enable  the 
latter  to  palm  off  his  goods  for  the  goods  of  the 
former.  J.  C.  Penney  Co.  v.  H.  D.  Lee  Mercantile 
Co.,  8  Cir.,  120  F.  2d  949;  Queen  Mfg.  Co.  v.  Isaac 
Ginsberg  &  Bros.,  Inc.,  8  Cir.,  25  F.  2d  284.  Here 
there  is  no  evidence  of  confusion,  deception  or  palm- 
ing off,  ******  t^  question  of  palm- 
ing off,  therefore,  is  one  of  probability  only. 
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«*  *  *  When  the  rule  of  ensemble  and  gen- 
eral appearance  is  applied,  and  the  elements  which 
are  common  to  the  trade,  such  as  bottles  and  labels 
of  some  sort,  are  considered,  the  resemblance  is  not 
sufficient  to  warrant  a  reversal  of  the  trial  court's 
judgment." 

The  Seven  Up  Company  v.  Cheer  Up  Sales  Com- 
pany of  St.  Louis,  Missouri,  et  al.  (C.  C.  A. 
8),  148  F.  2d  909  at  912. 

To  the  same  effect: 

Wilharts  v.  Turco  Products  Inc.,  164  F.  2d  731 
(C.  C  A.  7); 

Ely  N orris  Safe  Co.  v.  M osier  Safe  Co.,  62  F. 
2d    524. 

THE  CASES  CITED  BY  PLAINTIFF  ON  PAGES 
35-42  OF  PLAINTIFF'S  OPENING  BRIEF 
ARE  NOT  PERTINENT  TO  THE  FACTS  IN 
THE  INSTANT  CASE. 

Upon  analysis  of  the  various  cases  cited  by  plaintiff, 
it  will  be  found  that,  whenever  the  Court  held  that  there 
had  been  unfair  competition,  there  was  evidence  showing 

(1)  that  the  article  had  acquired  a  secondary  mean- 
ing and  the  public  recognized  the  article  as  hav- 
ing its  source  with  plaintiff; 

(2)  that  non-functional,  decorative  features  had 
been  copied; 

(3)  that  actual  deception  or  palming  off  had  oc- 
curred. 

In  the  instant  case  there  is  no  evidence  of  secondary 
meaning;  defendant  Ruby  has  not  copied  any  decora- 
tive, non-functional  features;  and  there  is  no  evidence 
of  deception. 
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Judge  Learned  Hand,  in  reviewing  the  various  cases 
cited  by  plaintiff,  while  sitting  in  the  Second  Circuit  in 
the  case  of  Crescent  Tool  Co.  v.  Kilborn  &  Bishop  Co., 
247  Fed.  299  (C.  C.  A.  2),  stated  at  page  300: 

"The  cases  of  so-called  'non-functional'  unfair 
competition,  starting  with  the  'coffee  mill  case,'  En- 
terprise Mfg.  Co.  v.  Landers,  Frary  &  Clark,  131 
F.  240,  65  C.  C.  A.  587,  are  only  instances  of  the 
doctrine  of  'secondary'  meaning.  All  of  them  pre- 
suppose that  the  appearance  of  the  article,  like  its 
descriptive  title  in  true  cases  of  'secondary'  meaning, 
has  become  associated  in  the  public  mind  with  the 
first  comer  as  manufacturer  or  source,  and,  if  a 
second  comer  imitates  the  article  exactly,  that  the 
public  will  believe  his  goods  have  come  from  the 
first,  and  will  buy,  in  part,  at  least,  because  of  that 
deception.  Therefore  it  is  apparent  that  it  is  an 
absolute  condition  to  any  relief  whatever  that  the 
plaintiff  in  such  cases  show  that  the  appearance  of 
his  wares  has  in  fact  come  to  mean  that  some  par- 
ticular person — the  plaintiff  may  not  be  individually 
known — makes  them,  and  that  the  public  cares  who 
does  make  them,  and  not  merely  for  their  appearance 
and  structure.  It  will  not  be  enough  only  to  show 
how  pleasing  they  are,  because  all  the  features  of 
beauty  or  utility  which  commend  them  to  the  public 
are  by  hypotheses  already  in  the  public  domain.  The 
defendant  has  as  much  right  to  copy  the  'nonfunc- 
tional' features  of  the  article  as  any  others,  so  long 
as  they  have  not  become  associated  with  the  plaintiff 
as  manufacturer  or  source.     The  critical  question  of 
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fact  at  the  outset  always  is  whether  the  public  is 
moved  in  any  degree  to  buy  the  article  because  of 
its  source  and  what  are  the  features  by  which  it  dis- 
tinguishes that  source.  Unless  the  plaintiff  can  an- 
swer this  question  he  can  take  no  step  forward;  no 
degree  of  imitation  of  details  is  actionable  in  its 
absence." 

Furthermore,  the  Rushmore  v.  Manhattan  Screw  case, 
163  Fed.  939,  referred  to  by  the  plaintiff,  was  an  appeal 
from  an  order  granting  a  preliminary  injunction,  was 
not  tried  on  the  merits,  contains  a  strong  and  logical  dis- 
sent by  Circuit  Judge  Noyes  and  commentary  on  this 
case  indicates  that  the  language  of  the  decision  is  un- 
fortunately  general. 

It  is  to  be  noted  that  in  Buckeye  Incubator  Co.  v.  Model 
Incubator  Co.,  237  Fed.  883,  the  Court  found  that  the 
shape  of  the  stove  was  not  found  in  the  prior  art,  "*  *  * 
nor  was  it  shown  that  such  shaping  was  necessary  to  the 
performance  of  its  functions."  (P.  886.)  Here,  the 
prior  art  shows  that  the  contour  is  old  and  common  to 
many  fixtures.  The  record  shows  that  the  inclined  side 
panels  are  necessary  to  direct  light  angularly  downward, 
the  step-down  end  is  necessary  to  permit  light  to  be 
cast  upwardly  onto  the  ceiling  and  prevent  undesirable 
contrast  and  the  louvered  bottom  is  necessary  to  prevent 
glare. 

Defendant  Ruby's  "Paramount"  fixture  resembles  the 
fixture  of  the  expired  Mitchell  patent  [R.  389].  It  uses 
the  V-shaped  louvers  such  as  shown  in  Masterson  [R. 
397],  or  illustrated  in  the  Luminaire  publication  [R.  452, 
460].  It  uses  a  step-down  end  as  shown  in  Illumination 
Engineering  [R.  444],  Luminaire,  page  14  [R.  460],  and 
Ruby's  own  1941  fixtures  [R.  373,  377,  469]. 
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The  adoption  of  these  contours,  inclined  sides, 
louvers,  etc.,  common  to  lighting  fixtures,  does 
not  amount  to  unfair  competition. 

"*  *  *  any  one  was  free  to  copy  it  so  long 
as  he  did  not  attempt  thereby  to  palm  off  his  goods 
as  those  of  complainant,  and  took  due  care  to  guard 
against  any  deception  of  the  public  into  buying  in 
the  belief  that  it  is  purchasing  complainant's  goods. 
*  *  *  And  it  results  from  this  principle  that  the 
adoption  by  one  manufacturer  of  the  characteristic 
features  of  another's  product,  common  to  articles  of 
that  class,  does  not  of  itself  amount  to  unfair  com- 
petition/' 

Rathbone,  Sard  &  Co.  v.  Champion  Steel  Range 
Co.,  189  Fed.  26  at  31  (C.  C.  A.  6). 

"Both  of  the  companies  use  similar  bottles,  boxes, 
and  tins  to  contain  the  medicines  prepared  by  them, 
and  the  cartons  used  to  inclose  them  have  a  general 
correspondence  in  form  and  color.  The  labels  on  the 
containers  and  cartons  are  also  of  similar  size  and 
colors  and  have  the  same  general  style  of  letters. 
There  is  nothing  unusual  or  distinctive  in  this  dress 
of  goods.  Neither  the  use  of  the  same  colors,  or  of 
the  same  form  of  containing  vessels,  cartons,  or 
labels,  alone  constitute  unfair  competition,  when  such 
features  are  in  common  use  in  the  trade,  and  especially 
when  these  features  serve  purposes  of  utility,  con- 
venience, or  attraction.  P.  Lorillard  Co.  v.  Peper, 
86  Fed.  956,  30  C.  C.  A.  496;  Globe- Wernicke  Co.  v. 
Fred  Macey  Co.,  119  Fed.  696,  56  C.  C.  A.  304; 
Marvel  Co.  v.  Pearl,  133  Fed.  160,  66  C.  C.  A.  226; 
Sterling  Remedy  Co.  v.  Eureka  Chemical  &  Manu- 
facturing Co.,  80  Fed.  105,  25  C.  C.  A.  314." 

Viavi  Co.  v.  Vimedia  Co.,  245  Fed.  289  at  293. 
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It  is  submitted  that  the  cases  relied  upon  by  plaintiff 
are  not  only  distinguishable  from  the  facts  of  the  instant 
case  for  the  reasons  stated,  but  furthermore,  fail  to  re- 
flect the  weight  of  authority  and  tenor  of  the  decision  of 
the  Supreme  Court  of  the  United  States,  as  expressed  in 
Kellogg  Co.  v.  National  Biscuit  Co.,  305  U.  S.  111. 

In  that  case,  National  Biscuit  Company  sued  Kellogg 
for  ( 1 )  unfair  competition  in  selling  a  pillow-shaped  break- 
fast food  and  (2)  calling  it  "Shredded  Wheat".  Mr. 
Justice  Brandeis  delivered  the  opinion,  stating  that  Kel- 
logg: 

"*  *  *  contends  that  in  honestly  competing  for 
a  part  of  the  market  for  shredded  wheat  it  is  exer- 
cising the  common  right  freely  to  manufacture  and 
sell  an  article  of  commerce  unprotected  by  patent." 
(P.  116.) 

On  secondary  meaning  the  Court  stated: 

"*  *  *  There  is  no  basis  here  for  applying  the 
doctrine  of  secondary  meaning.  The  evidence  shows 
only  that  due  to  the  long  period  in  which  the  plain- 
tiff or  its  predecessor  was  the  only  manufacturer  of 
the  product,  many  people  have  come  to  associate  the 
product,  and  as  a  consequence  the  name  by  which  the 
product  is  generally  known,  with  the  plaintiff's  factory 
at  Niagara  Falls.  But  to  establish  a  trade  name  in 
the  term  'shredded  wheat'  the  plaintiff  must  show 
more  than  a  subordinate  meaning  which  applies  to  it. 
It  must  show  that  the  primary  significance  of  the  term 
in  the  minds  of  the  consuming  public  is  not  the 
product  but  the  producer.  This  it  has  not  done."  (P. 
118.) 

On  the  right  of  all  to  use  old  forms,  the  Court  stated: 

"The  plaintiff  has  not  the  exclusive  right  to  sell 
shredded  wheat  in  the  form  of  a  pillow-shaped  biscuit 
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— the  form  in  which  the  article  became  known  to  the 
public.  That  is  the  form  in  which  shredded  wheat 
was  made  under  the  basic  patent.  *  *  *  Hence, 
upon  expiration  of  the  patents  the  form,  as  well  as  the 
name,  was  dedicated  to  the  public.     *     *     * 

"Where  an  article  may  be  manufactured  by  all,  a 
particular  manufacturer  can  no  more  assert  exclusive 
rights  in  a  form  in  which  the  public  has  become  ac- 
customed to  see  the  article  and  which,  in  the  minds 
of  the  public,  is  primarily  associated  with  the  article 
rather  than  a  particular  producer,  than  it  can  in  the 
case  of  a  name  with  similar  connections  in  the  public 
mind.  Kellogg  Company  zms  free  to  use  the  pillow- 
shaped  form,  subject  only  to  the  obligation  to  identify 
its  product  lest  it  be  mistaken  for  that  of  the  plain- 
tiff.    (Pp.   119-120.) 

"Moreover,  the  pillow-shape  must  be  used  for  an- 
other reason.  The  evidence  is  persuasive  that  this 
form  is  functional — that  the  cost  fo  the  biscuit  would 
be  increased  and  its  high  quality  lessened  if  some  other 
form  were  substituted  for  the  pillow-shape."  (P. 
122.) 

The  Kellogg  case  reiterates  the  right  of  all  to  use  com- 
mon forms  and  to  compete  for  business.  In  a  more  recent 
case,  Gum,  Inc.  v.  Gumakers  of  America,  Inc.,  136  F.  2d 
957  (C.  C.  A.  3),  plaintiff  packaged  bubble  gum  in  cylin- 
drical form  for  ten  years  before  defendant  produced  bubble 
gum,  also  in  cylindrical  form.  The  Court  held  that  de- 
fendant had  the  right  to  make  bubble  gum  of  this  particu- 
lar shape,  stating: 

"Aside  from  the  prohibition  against  infringing  a 
patent,  copyright  or  trade  mark  and  except  for  the 
requirement,  hereinafter  discussed,  that  he  must 
identify  his  product  as  his  own,  any  one  has  the  right 
to  manufacture  and  sell  a  product  similar  or  even 
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identical  in  appearance  to  the  original  product  with 
which  it  competes  unless  the  original  product  has  be- 
come associated  in  the  public  mind  with  its  producer. 
(P.  958.) 

"From  this  evidence  it  would  be  possible  to  conclude 
that  the  plaintiff  by  its  pioneer  work  in  the  field 
created  the  desire  in  the  public  for  bubble  gum  hav- 
ing the  appearance  of  Blony,  that  the  defendant  copied 
that  appearance  and  profited  by  the  public  demand 
which  the  plaintiff  had  aroused.  This  evidence  would 
not,  however,  justify  a  finding  that  the  public  asso- 
ciates with  the  plaintiff  bubble  gum  having  the  ap- 
pearance of  Blony  in  the  form  in  which  it  is  marketed 
or  that  the  public  demand  is  for  the  plaintiff's  product 
as  such."     (P.  960.) 

In  The  Zangerle  &  Peterson  Company  v.  Venice  Furni- 
ture Novelty  Manufacturing  Company,  133  F.  2d  266  (C. 
C.  A.  7),  the  Court  stated: 

"In  the  absence  -of  actual  'palming  off'  or  the  ex- 
istence of  a  secondary  meaning  in  the  trade,  the  copy- 
ing by  the  defendant  of  the  plaintiff's  unpatented  de- 
sign did  not  amount  to  unfair  competition.  Where 
no  one  has  the  exclusive  right  to  the  use  of  a  design, 
all  may  use  it  with  impunity,  so  long  as  the  public  is 
not  misled  in  the  methods  of  marketing  the  product." 

The  correct  rule  of  law  is:  That  Defendant  Ruby,  in 
common  with  other  manufacturers  of  lighting  fixtures,  has 
the  right  to  use  those  shapes,  angles,  contours  and  materials 
which  are  functionally  necessary  to  properly  distribute 
light.  Defendant's  only  duty  is  to  refrain  from  copying 
non-functional,  decorative  or  ornamental,  patented  fea- 
tures, and  from  palming  off  its  goods  as  the  goods  of 
plaintiff. 
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THE  TRIAL  COURT  PROPERLY  AWARDED 
DEFENDANT  TAXABLE  COSTS  AND  AT- 
TORNEYS' FEES. 

Pursuant  to  35  U.  S.  C.  A.  70,  the  District  Court 
awarded  a  portion  only  of  the  attorneys'  fees  actually  in- 
curred by  defendant.  The  award  of  attorneys'  fees  is  dis- 
cretionary with  the  Trial  Court.  Senate  Report  No.  1502, 
June  14,  1946,  adopted  from  a  report  of  the  House  Com- 
mittee on  Patents,  in  discussing  this  provision  stated : 

"The  provision  is  also  made  general  so  as  to  en- 
able the  court  to  prevent  a  gross  injustice  to  an  al- 
leged infringer." 

Long  prior  to  the  amendment  of  35  U.  S.  C.  A.  70  the 
courts  have  awarded  attorneys'  fees  and  costs  in  addition 
to  the  normal  costs  taxable  as  a  matter  of  course,  when- 
ever it  appeared  that  a  party  made  unfounded  representa- 
tions, unnecessarily  prolonged  trial,  took  depositions  un- 
necessarily, or  otherwise  placed  an  oppressive  burden  upon 
the  opponent. 

In  the  instant  case,  the  plaintiff,  one  of  the  most  pow- 
erful manufacturers  of  lighting  fixtures,  and  who  appar- 
ently manufactures  about  one-fourth  of  the  nation's  out- 
put in  fluorescent  tube  fixtures,  sued  a  small  manufacturer. 
It  is  submitted  that  plaintiff's  counsel  have  gone  to  great 
lengths  in  aggressively  establishing  its  position;  plaintiff 
has  gone  to  the  length  of  obtaining  two  design  patents 
upon  a  single  fixture,  but  it  is  submitted  that  plaintiff's 
counsel,  thoroughly  familiar  with  plaintiffs  patents,  their 
file  histories  and  the  prior  art,  should  have  realized  that 
defendant  did  not  infringe  and  did  not  use  essential  ele- 
ments of  these  design  patents.  Defendant  therefore 
contends  that  plaintiff  did  not  have  a  justifiable  cause 
for  prosecuting  the  action. 


The  Trial  Court  in  the  instant  case  took  into  con- 
sideration the  fact  that  plaintiff  charged  defendant 
with  infringement  of  patent  No.  2,411,952  by  notice 
in  August,  1947  [Finding  No.  2,  R.  25].  There  was 
no  basis  for  such  charge  and  plaintiff's  own  witness  ad- 
mitted that  defendant  did  not  use  the  construction  covered 
by  this  patent  [R.  176].  However,  defendant  was  forced 
to  study  this  patent,  investigate  the  prior  art,  and  prepare 
thereon.  In  June,  1948,  the  complaint  filed  by  the  plain- 
tiff left  out  this  mechanical  construction  patent  No.  2,411,- 
952  and  limited  the  charge  of  infringement  to  the  two 
design  patents. 

The  complaint  made  unsupportable  and  unjustifiable  al- 
legations. For  example,  paragraph  XIII  of  the  complaint 
[R.  5]  alleged  that  "plaintiff  has  placed  the  required  statu- 
tory notice  upon  all  lighting  fixtures  sold  by  plaintiff." 
However,  upon  trial,  plaintiff's  own  witness,  Kaeppel,  ad- 
mitted that  the  fixtures  were  not  marked  with  patent 
numbers. 

"Q.  (By  Mr,  Miketta) :  Are  there  any  patent 
numbers  that  are  marked  or  engraved  on  that  fixture  ? 
A.     There  are  none  that  I  know  of."     [R.  96.] 

Why  did  plaintiff  make  an  unjustifiable  allegation  in  its 
complaint  regarding  its  own  fixtures? 

The  record  of  this  case  further  shows  that  plaintiff 
took  depositions  of  five  of  defendant's  officers  and  em- 
ployees, which  depositions  were  not  introduced  into  evi- 
dence during  the  trial.  The  taking  of  these  depositions 
caused  defendant  to'  incur  loss  of  time  and  increased  the  ex- 
pense imposed  upon  defendant. 

The  Trial  Court  had  opportunity  to  observe  the  wit- 
nesses, to  hear  all  of  the  arguments  and  to  listen  to  and 
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weigh  all  of  the  contentions  made.  The  Trial  Court  ob- 
served that  plaintiff  waited  one  year  and  nine  months 
after  the  complaint  was  filed  and  waited  until  the  plain- 
tiff had  closed  its  prima  facie  case  before  plaintiff 
amended  its  complaint  to  introduce  a  totally  new 
charge,  that  of  unfair  competition. 

Did  the  Trial  Court  abuse  its  discretion  in  mentioning 
this  late  charge  in  Finding  of  Fact  2  and  in  considering 
such  tactics  in  awarding  attorneys'  fees? 

Defendant's  counsel  filed  an  affidavit  [R.  23-24]  specify- 
ing the  work  done  and  the  hours  of  time  spent  on  this  case. 
The  legal  services  of  defendant's  counsel  and  his  associate 
averaged  about  $15  per  hour  in  gross  and  amounted  to 
$6,240,  with  an  additional  $684.13  for  reporters'  fees, 
exhibits,  file  histories,  etc.,  making  a  total  of  $6,924.13. 
The  Trial  Court  awarded  defendant  only  $3,000  in  attor- 
neys' fees  and  reporters'  fees  and  costs  were  taxed  at 
$388.99.  Certainly  this  does  not  compensate  defendant  for 
the  lost  time,  the  disruption  of  defendant's  normal  business 
operations,  the  harmful  effect  on  defendant's  business  due 
to  knowledge  by  the  trade  that  defendant  was  being  sued 
by  one  of  the  most  powerful  companies  in  the  lighting 
fixture  industry.  The  Senate  Report  stated  that  the  pur- 
pose of  Section  70  was  "*  *  *  to  prevent  a  gross  in- 
justice to  an  alleged  infringer." 

From  the  record  in  this  case  and  from  the  findings  of 
fact  made  by  the  District  Court,  it  is  evident  that  the  Trial 
Judge  had  considered  the  tactics  employed  by  plaintiff  and 
the  actual  expenditures  incurred  and,  in  the  Court's  dis- 


cretion,   made   an   award  of   less   than   one-half   of    such 
actual  expenditures.    This  was  not  an  abuse  of  discretion. 

"We  think  it  clear  that  under  the  statute  the  ques- 
tion is  one  of  discretion.  The  court  exercised  its 
discretion  and  that  ends  the  matter,  unless  we  can 
say,  as  a  matter  of  law,  that  there  was  a  clear  abuse  of 
discretion.     This  we  cannot  say." 

Blanc  v.  Spartan  Tool  Co.,  168  F.  2d  296  (C.  C.  A. 
7). 

This  Court,  in  the  recent  case  of  Dubil  v.  Rayford  Camp 
&  Co.  (decided  October  18,  1950,  87  U.  S.  P.  0.  143)  had 
indicated  that  it  is  better  practice  for  the  Trial  Court  to 
make  a  specific  finding  as  to  the  basis  of  its  conclusion 
to  award  attorneys'  fees.  In  the  Dubil  case  the  matter 
was  complicated  by  the  fact  that  Federal  and  non-Federal 
causes  had  been  joined  and  there  was  no  evidence  to  show 
how  much  of  counsel's  time  had  been  spent  on  the  non- 
Federal  cause  of  action.  Moreover,  one  of  the  defendants 
was  not  chargeable  with  elements  of  fraud.  In  the  instant 
case  the  record  is  clear ;  non-infringement  should  have  been 
apparent  to  skilled  counsel  for  plaintiff;  there  was  no 
excuse  for  the  belated  charge  of  unfair  competition  (appar- 
ently made  in  an  attempt  to  catch  defendant  by  surprise 
during  trial)  ;  and  the  findings  of  fact  and  record  disclose 
grounds  upon  which  an  award  is  justified.  It  is  to  be  noted 
that  the  award  is  only  one-fifth  of  that  in  the  Dubil  case. 

It  is  therefore  submitted  that  the  findings  justify  the 
award,  and  adequately  state  a  basis  therefor. 
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Defendant,  Ruby  Lighting  Corporation,  has  presented 
facts,  which  clearly  establish 

(1)  that  all  lighting  fixtures  (from  a  date  long 
prior  to  the  filing  of  the  patents  in  suit)  have 
functional,  necessary  and  common  shapes  and 
elements ; 

(2)  that  the  art  has  used  such  shapes  and  elements 
and  must  use  them  to  get  lighting  efficiency; 

(3)  that  the  patents  in  suit,  if  valid,  are  extremely 
limited ; 

(4)  that  defendant  has  not  used  the  purported 
ornamental  features  of  the  design  patents  in 
suit. 

lawpoints  and  authorities  which  establish 

(1)  that  design  patents  must  be  limited  to  what  is 
shown  in  their  drawings; 

(2)  that  the  use  of  features  common  to  articles  of 
a  class,  particularly  when  such  features  are 
utilitarian,  is  free  to  all; 

(3)  that  to  sustain  an  action  for  unfair  competition 
plaintiff  must  prove  palming  off,  deception  of 
customers,  or  that  the  public  associates  the 
particular  product  with  plaintiff  as  the  source 
{Kellogg  Co.  v.  National  Biscuit  Co.,  305 
U.  S.  111). 
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Defendant,  Ruby  Lighting  Corporation,  submits: 

(1)  that  plaintiff  failed  to  show  secondary  meaning, 
palming  off  or  deception ; 

(2)  that  the  Findings  of  the  District  Court  adequately 
support  the  Judgment ; 

(3)  that  the  Judgment  of  the  District  Court  be  affirmed 
and  the  appeal  dismissed,  with  costs  to  the  de- 
fendant. 

Dated:     At  Los  Angeles,  California,  this  22nd  day  of 
December,  1950. 

Respectfully  submitted, 

C.    A.    MlKETTA, 

W.  W.  Glenny, 
Attorneys  for  Defendant-Appellee. 
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Ruby  Lighting  Corporation,  a  corporation, 
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REPLY  BRIEF  FOR  PLAINTIFF-APPELLANT. 


This  brief  is  in  reply  to  "Brief  for  Appellee."  The 
chief  points  raised  by  defendant  in  such  brief  are  answered 
herein  seriatim. 

Summary  of  Argument. 
A.     The    Two    Design    Patents    in    Suit    Are    In- 
fringed. 

1.  That  Various  Appearance  Features  of  a  Pat- 
ented Device  May  Also  Perform  a  Useful  Func- 
tion Does  Not  Exclude  Such  Features  From 
Forming  Part  of  the  Design  Thereof. 

2.  The  Design  Patents  in  Suit  Are  Not  Limited  in 
Scope  by  File- Wrapper  Estoppel. 

3.  No  Limited  Construction  of  the  Design  Patents 
in  Suit  Is  Required  by  the  Prior  Art. 
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B.  It  Is  Unfair  Competition  to  Copy  the  Appear- 
ance of  an  Article  Not  Dictated  and  Frozen 
by  Mechanical  and  Use  Requirements  Where 
Such  Appearance  Has  Acquired  a  Secondary 
Meaning. 

1.  Defendant  Has  Duplicated  Numerous  Features 
of  Plaintiff's  Fixture  Which  Are  Not  Dictated 
by  Requirements  of  Use. 

2.  The  Appearance  Features  of  Plaintiff's  Fixture 
Have  Acquired  a  Secondary  Meaning. 

3.  No  Proof  of  Actual  Confusion  or  Damages  to 
Plaintiff  Need  Be  Presented  to  Establish  Un- 
fair Competition. 

C.  Defendant  Has  Not  Established  Any  Special 
Circumstances  Entitling  It  to  Attorneys'  Fees. 

D.  Conclusion. 


ARGUMENT. 

A.     The  Two  Design  Patents  in  Suit  Are  Infringed. 

Defendant  has  sought  to  avoid  infringement  of  the  de- 
sign patents  in  suit  by  ascribing  functionality  to  the  many 
features  of  plaintiff's  lighting  fixture  which  it  has  directly 
appropriated  and  by  limiting  the  patents  in  scope  to  cover- 
age of  only  the  few  minute  details  which  differentiate  the 
accused  fixture  from  the  design  shown  in  the  patents  in 
suit.  No  such  limitation  in  the  scope  of  the  patents  is 
warranted  by  the  file  histories  of  the  patents,  the  prior 
art,  or  the  nature  of  the  elements  forming  the  patented 
fixture. 


1.  That  Various  Appearance  Features  of  a  Patented  Device 
May  Also  Perform  a  Useful  Function  Does  Not  Exclude 
Such  Features  From  Forming  Part  of  the  Design  Thereof. 

Defendant  asserts  that  except  for  the  round  bead  on 
the  bottom  of  the  V-shaped  louver  in  Patent  No. 
D- 143,641  and  zig-zag  end  design  in  Patent  No.  D- 138,990, 
the  balance  of  the  features  is  functional  and  not  subject 
to  design  patent  coverage.     (Deft.  Br.  pp.  6-11.) 

That  the  design  patents  may  not  be  properly  limited  to 
include  only  those  parts  or  elements  which  are  devoid  of 
utility  is  well  established.  In  the  frequently-cited  decision 
of  Ashley  v.  Weeks-Numan  Co.,  220  Fed.  899  (C.  C.  A. 

2,  1915),  the  rule  is  stated,  page  901: 

".  .  .  In  a  design  patent  the  appearance  is  the 
subject-matter  of  the  patent,  and  the  appearance  is 
none  the  less  patentable  because  a  mechanical  function 
is  involved.  The  patentability  of  a  design  is  deter- 
mined by  its  appeal  to  the  eyes,  and  not  by  the  pres- 
ence or  absence  of  a  mechanical  function." 

2.      The  Design  Patents  in  Suit  Are  Not  Limited  in  Scope  by 
File-Wrapper  Estoppel. 

Defendant  asserts  that  Patent  No.  D- 143,641  is  limited 
by  its  file  history  to  the  use  of  a  V-shaped  louver  having 
a  longitudinal  bottom  bead  of  circular  cross  section,  made 
of  specular  metal  and  having  notches  in  the  upper  edges 
of  their  cross  louvers  or  baffles.  Patent  No.  D- 138,990,  it 
is  contended,  is  similarly  limited  to  the  particular  zig-zag 
ornamentation  on  the  end  of  the  device.  (Deft.  Br.  pp. 
12-15.) 
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Defendant  also  insists  that  the  scope  of  the  invention 
be  whittled  down  by  the  requirement  that  each  of  these 
so-called  limitations  be  found  in  the  infringing-  article,  a 
practice  which  has  been  repeatedly  frowned  upon  by  the 
courts  and  was  recently  condemned  by  the  Supreme  Court 
in  Graver  Tank  &  Mfg.  Co.,  Inc.  v.  The  Linde  Air  Prod- 
ucts Company,  94  L.  Ed.  767  (Advance  Opinions). 

The  statement  made  by  applicants  Biller  and  Kaeppel 
during  the  prosecution  of  Patent  No.  D- 143, 641  regard- 
ing the  basic  similarity  of  the  "Challenger"  fixture  and  the 
fixture  of  their  invention  [R.  327]  merely  conceded  that 
the  "Challenger"  fixture  included  the  general  mechanical 
arrangement  of  the  applicants'  invention  but  did  not  con- 
cede design  similarity  or  identity. 

Never,  at  any  time  during  the  prosecution  of  Patent 
No.  D-143,641,  did  the  applicants  limit  their  contribution 
to  the  longitudinal  bead  on  the  bottom  of  the  V-shaped 
louver.  As  a  matter  of  fact,  applicants  repeatedly  stressed 
the  fact  that  their  contribution  lay  in  a  fixture  which  in- 
cluded "...  a  wide  V-shaped  central  longitudinal 
louver  with  downwardly  converging  sides"  [R.  330].  Any 
references  made  to  the  longitudinal  bead  did  not  partake 
of  the  nature  of  limitation  but  of  description. 

The  contention  that  the  patentees  limited  the  use  of  the 
invention  to  "specular  metal"  is  based  upon  references 
made  by  the  applicants  to  a  copending  mechanical  appli- 
cation in  which  the  use  of  such  metal  was  disclosed.  In 
the  design  application,  applicants  did  not  limit  the  use  of 
the  invention  to  any  particular  material  but  indicated  that 
the  appearance  features  of  the  device  would  be  enhanced 
by  the  use  of  such  a  material. 
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As  indicated  previously,  applicants  repeatedly  stressed 
the  shape  of  the  V-shaped  central  louver  and  the  single 
statement  during  the  prosecution  of  the  application  re- 
garding the  "notched  upper  edges"  of  the  cross  louvers 
was  merely  intended  to  point  out  an  additional  feature  of 
novelty  in  the  design. 

Therefore,  the  attempts  of  the  defendant  on  the  basis 
of  the  file-history  estoppel  to  limit  Patent  No.  D- 143,641 
to  a  bead  on  the  bottom  of  the  V-shaped  louver,  the  use 
of  specular  metal  and  the  notches  in  the  upper  edges  of 
the  cross  louvers  are  without  support  in  said  file  history. 
The  Patent  Office  issued  the  patent  because  the  overall  de- 
sign disclosed  was  broadly  distinguished  over  the  "Chal- 
lenger" reference. 

Defendant  contends  that  Patent  No.  D- 138,990  must 
be  limited  to  the  specific  ornamentation  on  its  ends  be- 
cause the  V-shaped  louver  is  covered  by  Patent  No. 
D- 143,641.  However,  the  relationship  of  Patent  No. 
D- 138,990  to  Patent  No.  D-143,641  is  that  of  a  combina- 
tion patent  to  a  sub-combination  patent.  Because  the 
V-shaped  louver  disclosed  in  "641"  was  a  design  unit  in 
itself,  it  was  separately  claimed  and  patented.  However, 
this  did  not  estop  the  plaintiff  from  independently  patent- 
ing a  design  of  which  the  V-shaped  louver  constituted  a 
component  part. 

No  representations  to  the  Patent  Office  were  made  in 
the  prosecution  of  this  patent  application  and  it  was  im- 
mediately allowed.  The  file  history  of  the  application  can- 
not, therefore,  introduce  any  limitations  but,  on  the  con- 
trary, the  patent  covers  the  entire  design  disclosed. 


3.      No  Limited  Construction  of  the  Design  Patents  in  Suit 
Is  Required  by  the  Prior  Art. 

Defendant  contends  that  the  presumption  of  validity 
attending  the  grant  of  the  patents  in  suit  is  overcome  by 
failure  of  the  Patent  Office  to  cite  all  the  prior  art  shown 
in  Exhibit  I  and  that  the  patents  must  therefore  be  strictly 
construed.     (Deft.  Br.  pp.   17-18.) 

In  the  prosecution  of  both  applications  the  Patent  Of- 
fice cited  as  a  reference  the  "Challenger  77"  fixture,  Ex- 
hibit 9-H.  As  may  be  observed  by  even  a  casual  inspec- 
tion thereof,  this  reference  is  far  closer  in  appearance  to 
the  fixtures  pictured  in  the  design  patents  in  suit  than  is 
any  of  the  prior  art  shown  in  Exhibit  I.  The  trial 
court  found  no  reference  to  be  more  pertinent  than  the 
"Challenger  77." 

By  exhibiting  prior  art  less  pertinent  than  that  before 
the  Patent  Office  during  the  prosecution  of  the  patents  in 
suit,  plaintiff  cannot  destroy  or  weaken  the  presumption 
of  validity  attending  the  grant  of  the  patents,  and,  in  fact, 
such  presumption  is  thereby  strengthened. 

"The  best  reference  cited  by  the  defendant  as  the 
nearest  approach  to  Hibbard  was  the  Maxwell  patent. 
No.  1,089,659  issued  to  the  defendant  March  10, 
1914.  This  patent  was  considered  and  rejected  by  the 
Patent  Office  in  connection  with  the  Hibbard  appli- 
cation, thereby  strengthening  the  regular  presumption 
of  validity  of  the  Hibbard  patent.  Smokador  Mfg. 
Co.  v.  Tubular  Products  Co.  (C.  C.  A.),  31  F.  (2d) 
255,  257;  Elkon  Works  v.  Welworth  Automotive  Cor- 
poration (D.  C),  25  F.  (2d)  968,  970." 

Electric  Machinery  Mfg.  Co.  v.  General  Electric 
Co.,  13  Fed.  Supp.  940,  942  (D.  C,  S.  D.  N. 
Y.)  (1936).  (Modified  and  affirmed,  88  F.  2d 
11,  C.  C.  A.  2,  1937.) 


—7— 

B.  It  Is  Unfair  Competition  to  Copy  the  Appearance 
of  an  Article  Not  Dictated  and  Frozen  by  Me- 
chanical and  Use  Requirements  Where  Such  Ap- 
pearance Has  Acquired  a  Secondary  Meaning. 

Although  it  is  a  general  rule  of  law  that  anyone  may, 
without  liability,  copy  features  of  appearance  of  an  un- 
patented article  which  are  dictated  solely  by  mechanical  or 
use  requirements,  features  of  appearance  in  the  form, 
structure  or  general  arrangement  of  an  article  which  are 
not  dictated  and  frozen  in  their  precise  form  by  mechani- 
cal and  use  requirements,  but  which  are  selected  to  and 
do  render  it  attractive  and  distinguishable  from  other  like 
articles,  are  subject  to  a  different  rule. 

In  such  cases,  where  the  article  is  identified  as  to  its 
source  by  its  general  appearance  of  form,  shape,  and 
general  arrangement  of  parts,  the  courts  have  long  con- 
demned the  copying  as  unfair  as  indicated  by  the  decisions 
cited  in  Plaintiff-Appellant's  Opening  Brief,  pages  35-42. 
The  rationale  of  the  rule  is  simple:  whereas  appearance 
features,  required  to  be  in  the  form  presented  by  the  use 
of  the  device  and  its  commercial  acceptance  and  success, 
must  necessarily  be  employed  by  anyone  making  a  similar 
unpatented  device,  appearance  features  not  dictated  in  the 
form  presented  by  use  are  copied  without  necessity  and 
only  for  the  obvious  purpose  and  with  the  obvious  result 
of  confusion  and  deception  of  the  buyer. 

1.  Defendant  Has  Duplicated  Numerous  Features  of  Plain- 
tiff's Fixture  Which  Are  Not  Dictated  by  Requirements 
of  Use. 

Defendant's  brief  stresses  the  point  that  certain  par- 
ticular elements  of  any  light  fixture,  such  as  an  inclined 
side  panel,  a  step-down  end,  or  a  louvered  bottom,  are 
features  related  to  the  usefulness  of  the  device  the  copy- 


ing  of  which  does  not  constitute  unfair  competition.  In 
support  of  this  contention  are  cited  several  authorities 
holding  that  the  appropriation  of  a  shape  or  form  which 
is  required  to  be  used  for  utilitarian  purposes  is  not 
wrongful.     (Deft.  Br.  pp.  22-25.) 

This  argument  does  not  meet  the  evidence  presented  in 
this  case,  which  proves  that  defendant  not  only  used 
numerous  so-called  decorative  features  of  plaintiff's  fix- 
ture but  duplicated  various  functional  parts  down  to  the 
last  minute  detail  of  dimensions,  angles  and  arrangements, 
although  such  dimensions,  angles  or  arrangements  were 
not  dictated  by  the  necessity  of  producing  an  operative 
fixture. 

It  was  obviously  not  utilitarian  requirements  which 
caused  defendant's  fixture  to  coincide  precisely  with  plain- 
tiff's fixture  in  cut-off  angle,  for  example,  which  might 
have  been  varied  between  25°  and  38°  without  affecting 
the  utility  of  the  fixture  [R.  124-125] ;  nor  was  it  neces- 
sary that  the  length  of  both  the  devices  be  identically 
fixed  at  48  7/16"  to  insure  utility  [R.  126,  278];  nor 
that  the  defendant's  fixture  be  of  exactly  the  same 
overall  height  or  depth  as  plaintiff's  [R.  125,  276-277]. 
Although  both  fixtures  contained  the  same  number  of 
louvers  (13),  any  number  between  8  and  29  might  have 
been  employed  by  defendant  without  affecting  utility  [R. 
125-126]. 

No  less  condemned  by  the  courts  as  unfair  competition 
is  the  duplication  of  the  appearance  features  of  a  device 
which  serve  a  useful  purpose,  rather  than  the  purely 
decorative  features,  where,  as  in  the  instant  case,  such 
useful  appearance  features  might  have  been  varied  over 
a  zvide  choice  of  dimensions  without  affecting  the  utility 
of  the  accused  structure. 


— 9— 

In  Luminous  Unit  Co.  v.  R.  Williamson  &  Co.,  241 
Fed.  265  at  269  (D.  C.  111.  1917),  affirmed  245  Fed.  988 
(C.  C.  A.  7,  1917),  which  case  also  involved  copying  of 
a  light  fixture,  the  Court  stated: 

".  .  .  Defendant  tried  to  find  an  equivalent 
form  which  would  not  so  closely  resemble  the  other, 
but,  finding  it  difficult  to  do  this  in  respect  to  the 
canopy,  concluded  to  adopt  the  device  as  a  whole. 
The  exact  shape  of  the  bowl  is  not  functional,  nor  its 
markings,  nor  the  number  and  style  of  hangers,  .  .  . 
Defendant  coidd  have  so  changed  its  device  as  to 
avoid  this  confusion,  without  interfering  with  eco- 
nomic, structural,  or  functional  requirements,  because 
there  is  nothing  in  the  shape  of  the  bowl  which  is 
essential.  This  is  a  clear  case  of  implied  or  circum- 
stantial proof  of  misrepresentation  of  origin.  .  .  ." 
(  Emphasis   added. ) 

See  also: 

Thayer  Telkee  Corporation  v.  Davenport-Taylor 
Mfg.  Co.,  46  F.  2d  559  (D.  C,  N.  Y.,  1930) 
(Pltf-App.  Op.  Br.  p.  39); 

McGill  Mfg.  Co.  v.  Lcviton  Mfg.  Co.,  43  F.  2d 
607  (D.  C,  N.  Y.,  1930)  (Pltf-App.  Op.  Br.  pp. 
37-39). 

2.      The    Appearance    Features    of    Plaintiff's    Fixture    Have 
Acquired  a  Secondary  Meaning. 

Defendant  asserts  in  its  brief  that  no  secondary  mean- 
ing is  established  because  no  direct  evidence  of  association 
by  customers  with  plaintiff's  name  was  adduced.  (Pltf.- 
App.  Op.  Br.  p.  27.)  The  trial  court's  Finding  of  Fact 
No.  12  [R.  29]  is  apparently  based  on  the  erroneous  as- 
sumption that  secondary  meaning  is  established  only  by 
direct  testimony  of  customers  and  the  uncontroverted  in- 
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direct  proof  thereof  is  disregarded.  Actually,  plaintiff's 
indirect  proof  of  secondary  meaning  is  far  more  per- 
suasive than  would  be  the  testimony  of  such  customers 
as  might  have  been  called  upon  by  both  sides,  in  endless 
array,  to  testify  to  their  association  or  lack  of  association 
of  plaintiff's  name  with  the  distinctive  appearance  of  its 
product. 

That  secondary  meaning  may  be  established  as  a  result 
of  such  indirect  evidence  as  extensive  advertising,  sales 
and  long  usage  has  been  frequently  held  by  the  courts 
and  writers  in  the  field  of  unfair  competition.  For  ex- 
ample, see: 

ATims  on   Unfair  Competition  &  Trademarks,  4th 

Ed.,   Sec.  344,  pages   1038-1040; 
Wisconsin  Electric  Co.  v.  Dnmore  Co.,  35  F.  2d 

555   (C.   C.  A.  6,   1929); 
Pro-phy-lac-tic  Brush   Co.  v.  Abraham  &  Straus, 

11  Fed.  Supp.  660  ( D.  C,  N.  Y.,  1935): 
F.  W.  Fitch  Co.  v.  Camille,  106  F.  2d  635  (C.  C. 

A.  8,  1939); 
Shaler   Co.   v.   Rite-Way   Products,   Inc.,    107   F. 

2d  82  (C.  C.  A.  6,  1939); 
General   Shoe    Corporation    v.   Rosen,    111    F.    2d 

95    (C.   C.   A.   4,    1940); 
Prince  Matchabelli,   Inc.,  v.   Anhalt   &   Co.,  Inc., 

40  Fed.  Supp.  848   (D.  C,  X.  Y,  1941). 

In  the  last-cited  case,  wherein  the  facts  appear  quite 
similar  to  those  of  the  instant  case,  the  Court  stated, 
page  850: 

The  affidavits  of  the  plaintiff  show  that 
the  plaintiff  has  been  engaged  for  more  than  fifteen 
years  in  the  manufacture  and  sale  of  perfumes,  cos- 
metics and  related  articles,  such  as  compacts,  purse 
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kits  and  the  like;  these  articles  have  been  put  out  by 
the  plaintiff  in  a  distinctive  way  so  as  to  show  their 
origin,  and  have  been  extensively  advertised;  they 
have  always  borne  the  name  and  mark  of  the  plain- 
tiff, and  have  become  identified  by  the  public  as  the 
plaintiff's  product.  It  is  also  stated  in  the  affidavits 
that  approximately  $50,000.00  has  been  spent  for 
advertising  and  promoting  the  purse  kit  of  the  patent, 
and  that  282,732  of  the  purse  kits  have  been  sold  at 
$1  each,  representing  a  retail  sales  value  of  $282,732. 
None  of  these  facts  has  been  questioned  or  denied 
in  the  affidavits  submitted  by  the  defendant.  .  .  . 
"I  think  it  is  plain  from  the  record  now  before 
me  that  the  purse  kit  of  the  patent  has  'become  so 
associated  with  the  plaintiff  in  the  mind  of  the  public 
as  to  acquire  a  secondary  meaning  and  cause  any 
bag  of  the  same  appearance  to  be  ascribed  to  the 
plaintiff  as  the   source  of   production.'   .    .   ." 

3.      No   Proof  of  Actual  Confusion  or  Damages  to   Plaintiff 
Need  Be  Presented  to  Establish  Unfair  Competition. 

Defendant  in  its  brief  stresses  the  fact  that  plaintiff 
has  failed  to  show  proof  of  actual  deception  or  palming 
off.  (Pltf.-App.  Op.  Br.  pp.  33,  39.)  This  Court,  as 
well  as  numerous  California  decisions,  has  held  the  mere 
likelihood  of  confusion  or  damage  to  plaintiff  is  sufficient. 

Stork  Restaurant,  Inc.,  v.  Sahati,  166  F.  2d  348 

(C.  C.  A.  9,   1948); 
Sun-Maid   Raisin    Growers  v.    Mosesian,   84    Cal. 

App.  485,  258  Pac.  630; 
California  Prune  &  Apricot  Growers  Association 

v.  Nicholson,  69  Cal.   App.   2d  207,  65   U.   S. 

P.  O.  533; 
Win  field  v.  Charles,  77  Cal.  App.  2d  64,   175  P. 

2d  69. 
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In  the  Winfield  case  the  Court  stated  the  rule  in  unfair 
competition  cases  as  follows: 

"It  is  unnecessary,  in  such  an  action,  to  show  that 
any  person  has  been  confused  or  deceived.  It  is  the 
likelihood  of  deception  which  the  remedy  may  be  in- 
voked to  prevent."     (Emphasis  added.) 

C.     Defendant  Has  Not  Established  Any  Special  Cir- 
cumstances Entitling  It  to  Attorneys'   Fees. 

Defendant  in  its  brief  attempts  to  enumerate  several 
circumstances  which  it  alleges  justify  the  Court  in  award- 
ing attorneys'  fees  to  it.  These  are  a  far  cry  from  the 
type  of  finding  which  this  Court  recently  indicated  might 
justify  such  an  award  in  Dubil  v.  Rayford  Camp  &  Co., 
87  U.  S.  P.  O.  143,  namely,  fraud  in  the  inducement  of 
the  patent  or  unreasonable  prolongation  of  the  trial. 

Defendant's  principal  contention  is  that  non-infringe- 
ment should  have  been  apparent  to  plaintiff's  counsel 
(Pltf.-App.  Op.  Br.  p.  43),  so  they  should  never  have 
brought  the  suit  in  the  first  instance,  i.  e.,  the  action  was 
unjustifiably  commenced.  This  argument  is  obviously 
specious,  patent  infringement  being  almost  always  a  ques- 
tion which  is  wide  open  to  an  honest  difference  of  opinion. 

Plaintiff's  conduct  in  charging  infringement  of  a  third 
patent,  No.  2,411,952,  and  failing  to  sue  thereon  (Deft. 
Br.  p.  41)  shows  a  restraint  in  bringing  to  the  trial  claims 
which  plaintiff  felt  might  not  be  fully  substantiated. 
Undue  prolongation  of  the  trial  was  actually  avoided  by 
plaintiff  in  suing  under  the  design  patents  only. 

The  fact  that  depositions  were  taken  by  plaintiff  and 
not  introduced  into  evidence  (Pltf.-App.  Op.  Br.  p.  41) 
is  not  reprehensible  conduct  on  the  part  of  plaintiff,  since 
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the  depositions  were  taken  as  provided  by  the  Federal 
Rules  of  Civil  Procedure  for  discovery  purposes  and  not 
for  use  as  evidence  at  the  trial.  The  amendment  of  the 
complaint  to  introduce  the  unfair  competition  count,  which 
defendant  emphasizes  was  made  after  the  close  of  plain- 
tiff's prima  facie  case  (Deft.  Br.  pp.  41-42),  did  not 
prolong-  the  proceedings  but  merely  conformed  the  plead- 
ings to  the  proof. 

In  short,  defendant  cannot  point  to  any  facts  regarding 
defendant's  conduct  throughout  this  litigation  which  jus- 
tifies a  holding  of  "special  circumstances"  and  the  trial 
court  made  no  findings  of  fact  whatsoever  to  support  the 
same.  The  trial  court  obviously  felt  that  attorneys'  fees 
should  be  given  to  the  prevailing  party  in  any  patent  suit, 
and  irrespective  of  the  fact  that  the  equities  lay  with  the 
losing  party,  and  thereupon  awarded  a  substantial  sum  to 
defendant  as  a  matter  of  course.  It  is  submitted  that  in 
making  such  award  the  trial  court  clearly  abused  its  dis- 
cretion. 

D.     Conclusion. 

Defendant  does  not  attempt  to  disprove  the  fact  that 
the  accused  device  and  the  device  of  the  patents  are  indis- 
tinguishable except  in  minute  detail,  on  very  close  scrutiny. 
Instead,  defendant  seeks  to  place  unwarranted  limitations 
on  the  patents  in  suit  in  an  effort  to  nullify  completely  the 
protection  afforded  under  the  Patent  Laws  to  new,  original 
and  ornamental  designs. 

In  addition,  defendant  has  appropriated  numerous  ap- 
pearance features  of  plaintiff's  device  down  to  the  smallest 
detail  of  form  and  dimension,  such  features  being  identi- 
fied among  consumers  with  plaintiff  and  its  product. 
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All  the  equities  of  this  case  lie  with  plaintiff.  Merely 
because  defendant  has  prevailed  in  the  trial  court  is  no 
basis  for  penalizing-  plaintiff  by  an  award  of  attorneys' 
fees  to  defendant. 

It  is  accordingly  respectfully  submitted  that  the  decision 
of  the  trial  court  should  be  reversed. 

Dated:  At  Los  Angeles,  California,  this  4th  day  of 
January,  1951. 

Respectfully  submitted, 

Carr  &  Carr  &  Gravely, 
Joseph  J.  Gravely, 
Harris,  Kiech,  Foster  &  Harris, 
Ford  Harris,  Jr., 
Warren  L.  Kern, 
Attorneys  for  Plaintiff-Appellant. 


No.  12634 

llniteb  States 

Court  of  Appeals! 

for  tfje  ^intfj  Circuit. 


UNITED  STATES  OF  AMERICA, 

Appellant, 


vs. 
DOROTHY  SHARP, 


Appellee. 


Cransicrtpt  of  Eecorb 


Appeal  from  the  District  Court  of  the  United  States 

Southern  District  of  California, 

Central  Division. 

NOV  - 1  1950 

PAUL  P.  O'BRIEN, 

CLERK 

Phillips  &  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. 


No.  12634 

(Unitcb  States 

Court  of  gppeate 

for  tfje  Jlintfj  Circuit. 


UNITED  STATES  OF  AMERICA, 

Appellant, 


vs. 
DOROTHY  SHARP, 


Appellee. 


Cranscript  of  &ecorb 


Appeal  from  the  United  States  District  Court 

Southern  District  of  California, 

Central  Division. 


Phillips  &  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 

to  occur.] 

PAGE 

Amended  Findings  of  Fact  and  Conclusions  of 
Law 24 

Conclusions  of  Law 29 

Findings  of  Fact 25 

Answer  to  Complaint  for  Treble  Damages,  Res- 
titution and  Injunction 7 

Appeal : 

Notice  of 31 

Statement  of  Points  on 110 

Appellant's  Designation  of  Record 112 

Certificate  of  Clerk 109 

Complaint  for  Treble  Damages,  Restitution  and 
Injunction   2 

Defendant's  Answer  to  Plaintiff's  Request  for 
Admission  Under  Rule  36 15 

Exhibits,  U.  S.  A. 

No.  1 — Order  Determining  Maximum  Rent    35 
2 — Order  Adjusting  Maximum  Rent. .     37 


ii  United  States  of  America 

INDEX  PAGE 

Exhibits,  U.  S.  A. — (continued) 

3 — Statement   Affecting   the    Housing 
Accommodation  430  Daisy  Avenue .     41 

4 — Order  Decreasing  Maximum  Rent 
Requiring  Refund  to  Tenant 44 

6 — Lease    56 

Judgment    30 

Memorandum  of  Opinion  and  Judgment  Order .  20 

Names  and  Addresses  of  Attorneys 1 

Notice  of  Appeal 31 

Plaintiff's  Request  for  Admissions  Under  Rule 
36 10 

Reporter's  Transcript  of  Proceedings 32 

Statement  of  Points  on  Appeal 110 

Witnesses,  Defendants': 

Abrams,  Albert 

— direct    91 

Sharp,  Dorothy 

— direct    67 

— cross    78 

Witnesses,  Plaintiffs': 

Gutierrez,  Lilly 

—direct    63 

— cross    65 

— redirect 66 


vs.  Dorothy  Sharp  iii 

INDEX  PAGE 

Witnesses,  Plaintiffs ' — (continued) 

Hamlin,  Dewin  D. 

—direct    33 

— cross    46 

— redirect    47 

Lynch,  Lavonne 

—direct    48,  52,  95 

— cross    62 

Smith,  Lois  G. 

— direct    ....> t.z., 51 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 

For  Appellant: 

ABE  I.  LEVY, 
FRANK  L.  HIRST, 
STEPHEN  D.  MONAHAN, 
ASHER  SCHEIR, 
BENJAMIN  CHAPMAN, 
RICHARD  G.  SOLOF, 
CHRISTIAN  V.  MURRAY, 
EVELYN  ST.  JOHN, 
FAUSTA  KUKURITIS, 

1206  Santee  St., 

Los  Angeles  15,  Calif. 

For  Appellee: 

MATOT,  GABRIELSON  &  MANLEY, 

715  Loew's  State  Bldg., 

707  S.  Broadway, 

Los  Angeles  14,  Calif.  [1] 


2  United  States  of  America 

In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,   Central  Division. 

No.  9996-B 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

DOROTHY  SHARP,  DOES  I  to  X, 

Defendants. 

COMPLAINT  FOR  TREBLE  DAMAGES, 
RESTITUTION  AND  INJUNCTION 


Plaintiff  brings  this  action  for  restitution  pursu- 
ant to  Section  205(a)  of  the  Emergency  Price  Con- 
trol Act  of  1942,  as  amended,  and  brings  this  action 
also  for  injunction,  restitution  and  treble  damages 
pursuant  to  Sections  205  and  206  of  the  Housing 
and  Rent  Act  of  1947,  as  amended,  (Public  Law  31, 
81st  Congress,  1st  Session). 

II. 

Jurisdiction  of  this  action  is  founded  upon  Sec- 
tion 205(c)  of  the  Emergency  Price  Control  Act 
of  1942,  as  amended,  and  Section  206  of  said  Hous- 
ing and  Rent  Act  of  1947,  as  amended.  [2*] 

III. 

At  all  times  mentioned  herein  prior  to  July  1, 

1947,  the  housing  accommodations  located  at  430 

Daisy  Ave.,  and  537  Melrose   Way,   Long  Beach, 

*  Page   numbering   appearing   at   bottom   of  page   of  original 
Reporter's  Transcript. 
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California,  have  been  subject  to  maximum  rents 
authorized  and  established  pursuant  to  the  Emer- 
gency Price  Control  Act  of  1942,  as  amended.  At  all 
times  mentioned  herein  on  and  after  July  1,  1947, 
said  housing  accommodations  have  been  subject  to 
maximum  rents  authorized  and  in  effect  pursuant  to 
said  Housing  and  Rent  Act  of  1947,  as  amended.  At 
all  times  mentioned  in  this  complaint  said  premises 
have  been  within  the  Los  Angeles  Defense  Rental 
Area. 

IV. 

That  the  defendants  Doe  I  to  Doe  X  are  the  fic- 
titious names  of  the  defendants  whose  true  names 
are  to  this  plaintiff  unknown,  and  plaintiff  asks  that 
when  these  true  names  are  discovered  this  complaint 
may  be  amended  by  inserting  such  true  names  in  the 
place  and  stead  of  such  fictitious  names.  Wherever 
the  word  "defendant"  is  used  in  this  complaint,  it 
shall  include  all  of  the  defendants  individually  and 
collectively  herein  sued. 

V. 

Defendant  received  from  persons  for  the  use  and 
occupancy  of  said  accommodations  rents  in  excess 
of  the  maximum  rents  established  pursuant  to  said 
Acts.  A  Schedule  is  attached  hereto  and  by  reference 
made  a  part  hereof,  as  though  fully  set  out  herein. 
Said  Schedule  states  the  names  of  the  persons  using 
and  occupying  said  accommodations,  and  the  period 
of  occupancy  by  such  persons.  Said  Schedule  states 
the  rents  charged  to  and  received  from  said  persons 
for  such  use  and  occupancy  during  said  period.  Said 
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Schedule  states  the  applicable  maximum  rent.  Said 
Schedule  states  the  amount  of  the  overcharges. 

VI. 

In  the  judgment  of  the  Housing  Expediter  the 
defendant  has  engaged  and  is  about  to  engage  in 
acts  and  practices  which  constitute  and  will  consti- 
tute violations  of  provisions  of  said  Acts  and  of 
regulations,  orders  [3]  and  requirements  issued 
thereunder. 

Wherefore,  the  plaintiff  demands: 

A.  Judgment  for  the  plaintiff  to  recover  of  the 
defendant  treble  the  total  amounts  charged  to  per- 
sons, or  demanded,  accepted  or  received  by  the  de- 
fendant from  persons  as  rent  for  the  use  and  occu- 
pancy of  the  housing  accommodations  described  in 
this  complaint,  within  one  year  prior  to  the  filing  of 
this  complaint,  which  were  in  excess  of  the  maxi- 
mum rents  established  pursuant  to  said  Housing  and 
Rent  Act  of  1947,  as  amended,  and  further  that: 

B.  The  defendant  be  ordered  and  directed  to  pay 
to  the  Treasurer  of  the  United  States  for  and  on  be- 
half of  all  persons  entitled  thereto  a  refund  of  all 
amounts  in  excess  of  the  maximum  rents  estab- 
lished pursuant  to  said  Acts  which  were  received 
by  the  defendant,  his  agents  or  employees  since  the 
date  maximum  rents  were  established  for  said  hous- 
ing accommodations  pursuant  to  said  Acts ;  provided 
that  refunds  made  by  the  defendant  for  and  on  be- 
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half  of  such  persons  in  compliance  with  the  direc- 
tion of  the  Court  for  rents  received  within  one  year 
prior  to  the  bringing  of  this  action,  shall  be  de- 
ducted from  the  amount  of  the  judgment  prayed  for 
in  the  preceding  Paragraph  "A";  or,  in  the  alter- 
native, that  the  defendant  be  ordered  and  directed  to 
pay  the  amount  of  the  overcharge  referred  to  in  this 
Paragraph  "B"  to  the  United  States  of  America, 
and 

C.  A  preliminary  and  final  injunction  enjoining 
the  defendant,  his  agents,  servants,  employees,  and 
all  persons  in  active  concert  or  participation  with 
him,  from: 

1.  Directly  or  indirectly  charging,  demand- 
ing, accepting  or  receiving  amounts  in  excess 
of  the  maximum  rent  established  pursuant  to 
the  aforesaid  Acts,  and  said  Acts  as  hereafter 
amended  or  superseded  and  the  regulations 
issued  thereunder. 

2.  Directly  or  indirectly  discontinuing, 
withholding,  suspending  or  shutting  off  the  sup- 
ply of  services,  including  utilities,  heat,  hot  and 
cold  [4]  water,  janitorial  and  maid  service,  fur- 
niture, furnishings,  equipment,  living  space 
and  all  other  services  which  the  landlord  is  re- 
quired to  provide  by  said  Acts  and  the  regula- 
tions issued  pursuant  thereto,  or  threatening  to 
do  any  of  the  foregoing  with  reference  to  the 
above  described  housing  accommodations  or  any 
other  controlled  housing  accommodations  owned, 
managed  or  controlled  by  defendant. 
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3.  Engaging  in  any  action  or  course  of  action 
the  purpose  of  which  is  to  evict  illegally  ten- 
ants from  the  above-described  premises,  or  any 
other  housing  accommodations  owned,  con- 
trolled or  managed  by  the  defendant,  and  from 
evicting  said  tenants  in  any  form  or  manner 
contrary  to  said  Housing  and  Rent  Act  of 
1947,  as  amended,  and  regulations  issued  pur- 
suant thereto  as  heretofore  or  hereafter 
amended  or  superseded. 

4.  Violating  said  Housing  and  Rent  Act  of 
1947,  as  amended,  and  any  of  the  regulations 
issued  pursuant  thereto,  as  heretofore  or  here- 
after amended  or  superseded. 

/s/  ASHER  SCHEIE, 

Attorney,  Office  of  the 
Housing    Expediter.    [5] 

Housing  Accommodations  Located  at  430  Daisy  Ave.  and 
537  Melrose  "Way,  Long  Beach,  California 

Amount 
Name  of  Period  of  Amount  Maximum         of  Over- 

Unit        Tenant  Overcharges  Rent  Paid  Rent  charges 

537  LilyDolci      11-  5-47  to  12-  5-47    $30.00  mo.  $29.00  mo.  $  1.00 

(Gutierrez)    12-  5-47  to    1-  5-48      35.00  29.00  6.00 

430  A.  J.  Lynch     6-11-48  to    7-10-48    100.00  mo.  37.50  mo.  62.50 

Cleaning  Deposit  ($25.00) 

7-11-48  to    6-11-49     75.00  mo.  37.50  mo.  412.50 


Total  amount  of  overcharges $482.00 

Schedule  referred  to  in  Paragraph  V  of  Plain- 
tiff's first  cause  of  action. 

[Endorsed] :     Filed  July  15,  1949.  [6] 
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[Title  of  District  Court  and  Cause.] 

No.  9996-HW 

ANSWER  TO  COMPLAINT  FOR  TREBLE 
DAMAGES,  RESTITUTION  AND  INJUNC- 
TION 

Comes  Now  the  Defendant,  Dorothy  Sharp,  and 
appearing  for  herself  alone  and  no  other  defendant, 
denies  and  alleges  as  follows,  to  wit: 

I. 

Answering  paragraph  V  of  plaintiff's  complaint, 
this  answering  defendant  denies  generally  and  spe- 
cifically each  and  every  allegation  in  said  complaint 
contained,  the  same  as  though  each  of  said  allega- 
tions therein  contained  were  herein  set  out  and  spe- 
cifically denied  and  particularly,  this  answering  de- 
fendant denies  that  Lilly  Dolci  paid  an  overcharge 
of  One  ($1.00)  Dollar  in  rent  as  alleged  in  the 
schedule  attached  to  said  complaint  and  particularly 
alleges  that  the  One  ($1.00)  Dollar  alleged  to  be  an 
overcharge  was  the  amount  paid  for  an  extra  bed 
by  the  said  Lilly  Dolci,  and  particularly  alleges  that 
there  was  no  overcharge  in  the  Gutierrez  matter 
amounting  to  Six  ($6.00)  Dollars  a  month,  or  any 
other  amount,  and  particularly  denies  that  there 
was  an  overcharge  of  Sixty-two  Dollars  and  fifty 
cents  ($62.50)  a  month  in  the  A.  J.  Lynch  matter, 
or  any  other  sum,  or  sums,  and  particularly  denies 
that  there  was  any  overcharge  of  Four  Hundred 
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Twelve  Dollars  and  Fifty  Cents  ($412.50)  on  the  A. 
J.  Lynch  matter,  or  any  overcharge  in  any  amount 
whatsoever;  [7]  and  particularly  alleges  that  any 
aparent  overcharge  is  the  direct  result  of  the  un- 
lawful conduct  of  employees  of  the  Office  of  Hous- 
ing Expediter  in  Long  Beach,  California. 

II. 

Answering  Paragraph  VI  of  plaintiff's  complaint, 
this  answering  defendant  denies  generally  and  spe- 
cifically each  and  every  allegation  in  said  paragraph 
VI  contained,  the  same  as  though  each  of  said  alle- 
gations had  herein  been  set  out  and  specifically  de- 
nied. 

And  as  a  Further,  Separate,  Affirmative  and  Second 
Defense  Hereto,  This  Answering  Defendant 
Alleges : 

I. 

That  the  complaint  in  this  matter  was  filed  on  or 
about  the  9th  day  of  August,  1949 ;  that  the  Housing 
Act  provides  that  no  recovery  can  be  made  or  can 
a  cause  of  action  be  maintained  for  rents  alleged  to 
have  been  over  the  ceiling  price  for  more  than  one 
year  prior  to  the  filing  of  the  complaint  in  this  mat- 
ter, and  therefore,  any  attempt  in  said  complaint  to 
obtain  redress  for  more  than  one  year  prior  to 
August  9th,  1949,  are  barred  by  the  provisions  of 
said  Act. 

And  as  a  Further,  Separate,  Affirmative  and  Third 
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Defense    Hereto,    This    Answering    Defendant 
Alleges : 

I. 

That  prior  to  the  11th  of  June,  1948,  the  ceiling- 
price  upon  the  accommodations  herein  sued  upon 
was  Ninety  ($90.00)  Dollars  per  month;  that  there- 
after on  the  11th  day  of  June,  1948,  the  defendant 
in  this  action  entered  into  a  lease  with  Mr.  and  Mrs. 
A.  J.  Lynch,  wherein  the  defendant  herein  agreed 
to  lease  all  the  rooms  in  said  housing  accommoda- 
tions to  the  said  Lynch  for  Seventy-five   ($75.00) 
Dollars  per  month,  which  was  fifteen  ($15.00)  Dol- 
lars under  the  ceiling  in  force  at  said  time;  that 
thereafter  on  or  about  the  10th  day  of  August,  1948, 
the  employees  of  the  Housing  Expediter  called  this 
answering   defendant  into   their   office   and   in  the 
presence  of  witnesses  the  said  employees  of  the  said 
Housing    Expediter    by    threat    and    intimidations 
made  in  the  presence  [8]  of  witnesses  did  compel 
this  defendant  to  sign  a  new  rent  schedule  which  re- 
duced the  ceiling  rents  to  less  than  the  amount  in 
force  and  effect  upon  the  date  said  lease  was  exe- 
cuted.   The  said  conduct  on  the  part  of  said  em- 
ployees of  the  said  Husing  Expediter  was  unlawful 
and  in  violation  of  the  laws  and  statutes  of  the 
United  States  of  America  and  were  made  and  done 
by  said  employees  for  the  purpose  of  embarrassing 
and    taking    advantage    of    this     defendant    and 
amounted  to  coercion  in  forcing  this  defendant  to 
sign  papers  which  she  should  not  have  been  made  to 
sign. 
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Wherefore,  this  answering  defendant  prays  that 
plaintiff  take  nothing  by  its  said  cause  of  action  and 
that  she  go  hence  with  her  costs  herein  expended. 

MATOT,  CABRIELSON  & 
MANLEY, 

By  /s/  KENNETH  E.  MATOT, 

Attorneys  for  Defendant, 
Dorothy  Sharp. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed]  :  Filed  January  4,  1950.  [9] 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  REQUEST  FOR  ADMISSIONS 
UNDER  RULE  36 

Plaintiff  requests  the  defendant  Dorothy  Sharp, 
within  ten  days  after  service  of  this  request,  to  make 
the  following  admissions  for  the  purpose  of  this 
action  only  and  subject  to  all  pertinent  objections  to 
admissibility  which  may  be  interposed  at  the  trial: 

1.  That  for  all  times  pertinent  to  this  suit,  the 
defendant  Dorothy  Sharp  was  the  landlord  of  the 
housing  accommodations  located  at  537  Melrose  Way 
and  430  Daisy  Avenue,  Long  Beach,  California. 

2.  That  Lily  Dolci,  now  known  as  Lily  Dolci 
Gutierrez,    occupied    the    housing    accommodations 
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located  at  537  Melrose  Way  from  November  5,  1947, 
to  January  5,  1948. 

3.  That  said  defendant  Dorothy  Sharp  received 
from  said  Lily  Dolci,  now  known  as  Lily  Dolci 
Gutierrez,  the  sum  of  $30.00  as  rent  for  the  use  and 
occupancy  of  the  housing  accommodations  located 
at  537  Melrose  Way,  for  the  [11]  period  commencing 
November  5,  1947,  to  December  5,  1947. 

4.  That  said  defendant  Dorothy  Sharp  received 
from  said  Lily  Dolci,  now  known  as  Lily  Dolci 
Gutierrez,  the  sum  of  $35.00  as  rent  for  the  use 
and  occupancy  of  the  housing  accommodations  lo- 
cated at  537  Melrose  Way  for  the  period  December 
5,  1947,  to  January  5,  1948. 

5.  That  on  or  about  March  13,  1947,  the  Area 
Rent  Director  for  the  Los  Angeles  Defense  Rental 
Area  issued  an  order  adjusting  maximum  rent,  a 
true  copy  of  which  is  hereto  attached  marked  Plain- 
tiff's Exhibit  No.  1. 

6.  That  said  order,  a  true  copy  of  which  is  hereto 
attached  marked  Plaintiff's  Exhibit  No.  1,  is  genu- 
ine. 

7.  That  said  order,  a  true  copy  of  which  is  here- 
to attached  marked  Plaintiff's  Exhibit  No.  1,  is  a 
part  of  the  official  records  of  the  Office  of  the  Hous- 
ing Expediter. 

8.  That  said  order,  a  true  copy  of  which  is  here- 
to attached  marked  Plaintiff's  Exhibit  No.  1,  estab- 
lished the  maximum  rent  for  said  housing  accom- 
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modations  located  at  537  Melrose  Way  for  all  times 
pertinent  to  this  suit. 

9.  That  for  all  times  pertinent  to  this  suit,  the 
maximum  rent  for  said  housing  accommodations  lo- 
cated at  537  Melrose  Way,  Long  Beach,  California, 
was  the  sum  of  $29.00  per  month. 

10.  That  A.  J.  Lynch  and  family  occupied  the 
housing  accommodations  located  at  430  Daisy  Ave- 
nue, Long  Beach,  California,  from  June  11,  1948, 
to  June  11,  1949. 

11.  That  no  person  or  persons  other  than  mem- 
bers of  the  family  of  A.  J.  Lynch  occupied  said 
housing  accommodations  located  at  430  Daisy  Ave- 
nue during  the  period  June  11,  1948,  to  June  11, 
1949. 

12.  That  said  defendant  Dorothy  Sharp  received 
from  said  A.  J.  Lynch  the  sum  of  $100.00  as  rent  for 
said  housing  accommodations  located  at  430  Daisy 
Avenue  for  the  period  June  11,  1948,  to  July  10, 
1948. 

13.  That  $25.00  of  said  sum  of  $100.00  received 
by  the  defendant  Dorothy  Sharp  for  the  period 
June  11,  1948,  to  July  10,  1948,  was  received  as  a 
cleaning  deposit. 

14.  That  no  part  of  said  cleaning  deposit  of 
$25.00  has  been  refunded  [12]  by  the  defendant 
Dorothy  Sharp  to  said  tenant  A.  J.  Lynch  or  any- 
one representing  said  A.  J.  Lynch. 

15.  That  said  defendant  Dorothy  Sharp  received 
from  said  A.  J.  Lynch  the  sum  of  $75.00  per  month 
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each  month  as  rent  for  said  housing  accommodations 
located  at  430  Daisy  Avenue  for  the  period  July  11, 
1948,  to  June  11,  1949. 

16.  That  on  or  about  January  14,  1949,  said 
Dorothy  Sharp  filed  a  registration  statement  with 
the  Office  of  the  Housing  Expediter  Area  Rent  Of- 
fice, Los  Angeles  Defense  Rental  Area,  affecting  the 
housing  accommodations  located  at  430  Daisy  Ave- 
nue, Long  Beach,  California,  a  true  copy  of  which 
registration  statement  is  hereto  attached  marked 
Plaintiff's  Exhibit  No.  2. 

17.  That  said  registration  statement,  a  true  copy 
of  which  is  hereto  attached  marked  Plaintiff's  Ex- 
hibit No.  2,  is  genuine. 

18.  That  said  registration  statement,  a  true  copy 
of  which  is  hereto  attached  marked  Plaintiff's  Ex- 
hibit No.  2,  is  a  part  of  the  official  records  of  the 
Office  of  the  Housing  Expediter. 

19.  That  the  signature  appearing  on  said  regis- 
tration statement,  a  true  copy  of  which  is  hereto 
attached  marked  Plaintiff's  Exhibit  No.  2,  is  the 
signature  of  the  defendant  Dorothy  Sharp. 

20.  That  said  signature  appearing  on  the  regis- 
tration statement,  a  true  copy  of  which  is  hereto 
attached  marked  Plaintiff's  Exhibit  No.  2,  was 
affixed  thereto  by  the  defendant  Dorothy  Sharp. 

21.  That  on  or  about  March  23,  1949,  the  Area 
Rent  Director  for  the  Los  Angeles  Defense  Rental 
Area  issued  an  order  affecting  the  housing  accom- 
modations located  at  430  Daisy  Avenue,  Long  Beach, 
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California,  Decreasing  Maximum  Rent  Requiring 
Refund  to  Tenant.  A  true  copy  of  said  order  is  here- 
to attached  marked  Plaintiff's  Exhibit  No.  3. 

22.  That  said  order,  a  true  copy  of  which  is  here- 
to attached  marked  Plaintiff's  Exhibit  No.  3,  is 
genuine. 

23.  That  said  order,  a  true  copy  of  which  is  here- 
to attached  marked  Plaintiff's  Exhibit  No.  3,  is  a 
part  of  the  official  records  of  the  Office  of  the  Hous- 
ing Expediter.  [13] 

24.  That  said  order,  a  true  copy  of  which  is  here- 
to attached  marked  Plaintiff's  Exhibit  No.  3,  estab- 
lished the  maximum  rent  for  all  times  pertinent  to 
this  suit  for  the  housing  accommodations  located  at 
430  Daisy  Avenue,  Long  Beach,  California. 

25.  That  no  appeal  has  been  taken,  pursuant  to 
the  Procedural  Regulations  issued  pursuant  to  the 
Housing  and  Rent  Act  of  1947,  as  amended,  by  the 
defendant  Dorothy  Sharp  from  said  order,  a  true 
copy  of  which  is  hereto  attached  marked  Plaintiff's 
Exhibit  No.  3. 

26.  That  no  part  of  the  monies  received  by  the 
defendant  Dorothy  Sharp  from  Lily  Dolci,  now 
known  as  Lily  Dolci  Gutierrez,  has  been  refunded 
by  said  defendant  Dorothy  Sharp  to  said  tenant. 

27.  That  no  part  of  the  monies  received  by  the 
defendant  Dorothy  Sharp  from  said  A.  J.  Ljaich 
has  been  refunded  to  said  A.  J.  Lynch  pursuant  to 
the  order  of  the  Area  Rent  Director  issued  March 
23,  1949,  a  true  copy  of  which  is  hereto  attached 
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marked  Plaintiff's  Exhibit  No.  3. 

28.  That  no  civil  action  has  been  filed  by  said 
tenants  or  either  of  them  against  said  defendant 
Dorothy  Sharp  on  account  of  any  of  the  matters 
alleged  above. 

Pursuant  to  Rule  36  of  the  Federal  Rules  of  Civil 
Procedure,  each  of  the  above  matters  shall  be 
deemed  admitted  unless  within  ten  days  of  the  serv- 
ice of  this  request,  the  defendant  serves  upon  the 
plaintiff  the  sworn  statement  or  written  objections 
described  in  said  Rule  36  of  the  Federal  Rules  of 
Civil  Procedure. 

Dated:  Los  Angeles,  California,  this  13th  day  of 
January,  1950. 

ABE  I.  LEVY, 

By  /s/  ASHER  SCHEIR, 

Attorney,  United  States  of 
America. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]:     Filed  January  16,  1950.  [14] 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  ANSWER  TO  PLAINTIFF'S 
REQUEST  FOR  ADMISSION  UNDER 
RULE  36 

State  of  California, 

County  of  Los  Angeles — ss. 
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Comes  now  the  defendant  Dorothy  Sharp,  in  an- 
swer to  plaintiff's  request  for  admissions  under 
Rule  36  and  being  first  duly  sworn,  deposes  and  ad- 
mits, denies  and  alleges  as  follows,  to  wit: 

1.  Admits  the  allegations  as  contained  in  speci- 
fication #1  of  plaintiff's  request. 

2.  Admits  the  allegations  contained  in  specifica- 
tion #2  of  plaintiff's  request. 

3.  Denies  generally  and  specifically  every  alle- 
gation contained  in  paragraph  3  of  plaintiff's  re- 
quest. Alleges  the  fact  to  be  that  the  defendant  only 
received  the  sum  of  $29.00  as  rent  for  said  premises 
from  Lily  Dolci.  [18] 

4.  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  plaintiff's  specifica- 
tion #4.  Alleges  the  fact  to  be  that  the  amount  re- 
ceived by  the  defendant  was  the  maximum  amount 
collectable. 

5.  Answering  paragraphs  5,  6  and  7  of  plaintiff's 
request  for  admission,  this  answering  defendant  has 
no  knowledge,  information  or  belief  sufficient  to 
enable  her  denial  on  such  lack  of  information  or  be- 
lief she  denies  each  and  every  allegation  therein 
contained. 

6.  Answering  specification  #8  of  plaintiff's 
request  for  admission,  this  answering  defendant  has 
no  knowledge,  information  or  belief  sufficient  to 
enable  her  to  answer  such  allegation  and  basing  her 
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denial  on  such  lack  of  information  or  belief,  she 
denies  each  and  every  allegation  therein  contained. 

7.  Denies  generally  and  specifically  all  the  alle- 
gations contained  in  specification  #9  of  plaintiff's 
request  for  admissions  alleges  the  fact  to  be  that  on 
the  11th  day  of  June,  1948,  the  ceiling  rent  on  the 
premises  located  537  Melrose  Way,  Long  Beach, 
California,  was  the  sum  of  $95.00  per  month. 

8.  Admits  the  allegations  contained  in  specifica- 
tion #10  of  plaintiff's  request  for  admission. 

9.  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  Paragraph  11  of  plain- 
tiff's request  for  admission,  alleges  the  fact  to  be 
which  was  well  known  to  plaintiff  or  it's  employees 
or  agents  and  particularly  the  offices  of  housing  ex- 
pediter that  said  premises  were  occupied  by  three 
to  nine  persons  other  that  of  A.  J.  Lynch  and  his 
wife  and  that  said  premises  during  most  of  the 
period  alleged  was  occupied  by  three  to  nine  per- 
sons and  not  2. 

10.  Denies  generally  and  specifically  each  and 
every  allegation  [19]  contained  in  specification  #12 
of  plaintiff's  request  for  admissions,  alleges  the 
fact  to  be  that  the  sum  of  $75.00  was  the  amount  re- 
ceived as  rent  for  said  premises. 

11.  Admits  the  allegation  contained  in  specifi- 
cation #13  of  plaintiff's  request  for  admissions. 

12.  Answering  the  specification  #14  of  plain- 
tiff's request  for  admission  and  alleges  the  fact  to 
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be  the  defendant  was  under  no  obligations  to  return 
cleaning  deposit  if  the  amount  was  used  in  cleaning 
the  premises  after  the  Lynches  vacated. 

13.  Admits  the  allegations  of  specification  of 
plaintiff's  request  for  admission  and  alleges  that  on 
the  11th  day  of  July,  1948,  the  maximum  rent  on 
said  premises  was  the  sum  of  $95.00  per  month. 

14.  Answering  plaintiff's  specification  #16  of 
his  request  for  admissions,  this  answering  defendant 
denies  generally  and  specifically  each  and  every 
allegation  therein  contained,  alleges  the  fact  to  be 
that  an  officer  or  employee  of  the  office  of  housing 
expediter  and  in  violation  of  his  oath  of  office, 
wrote  out  in  his  handwriting  all  the  letters  and 
figures  and  did  practice  and  commit  duress  upon 
the  person  of  the  defendant  and  in  the  presence 
of  a  witness,  did  compel  the  defendant  under  duress 
to  sign  the  document,  set  out  as  Exhibit  #2  and 
that  said  document  by  reason  thereof  is  null  and 
void  and  of  no  more  effect  than  if  it  had  been  forged. 

15.  Answering  specification  #17  of  plaintiff's 
request  for  admission  this  answering  defendant  de- 
nies that  said  document  is  genuine. 

16.  Answering    plaintiff's    specifications     #18, 

19  and  20,  this  answering  defendant  refers  to  state- 
ment given  in  answer  to  specification  #16  and 
makes  such  statement  in  this  answer  the  same  as 
though  it  had  herein  been  set  out. 

17.  Answering  specifications  #21,  22,  23  and 
24  of  plaintiff's  request  for  admissions  and  alleges 
that  said  order  was  [20]  predicated  on  the  registra- 
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tion  statement,  referred  to  its  specification  #16 
of  plaintiff's  request  for  admissions  which  was 
alleged  to  have  been  obtained  by  an  officer  of  the 
housing  expediter  under  duress  and  therefor  void 
and  that  any  order  based  on  such  a  document  is  also 
void  and  of  no  force  or  effect. 

18.  This  answering  defendant  has  no  knowledge, 
information  or  belief  sufficient  to  enable  her  to 
answer  specification  #28  of  plaintiff's  request 
for  admissions  and  therefor  basing  her  denial  on 
such  lack  of  information  or  belief.  She  denies  each 
and  every  allegation  contained  in  said  specification 
#28. 

Dated:  Los  Angeles,  California,  this  24th  day  of 
January,  1950. 

/s/  DOROTHY  SHARP. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  January,  1950. 

[Seal]         /s/  THEODORE  R.  GABRIELSON, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  November  2,  1952. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]  :  Filed  January  25.  1950  [21] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  OPINION  AND 
JUDGMENT  ORDER 

Westover,  J.: 

This  is  an  action  instituted  under  the  Emergency 
Price  Control  Act  of  1942,  as  amended,  and  the 
Housing  and  Rent  Act  of  1947,  as  amended. 

Defendant  Dorothy  Sharp  was  the  owner  of  a 
duplex  in  Long  Beach,  California.  She  lived  in  one 
side  of  the  duplex  and  rented  the  other.  The  rented 
portion  was,  on  August  14,  1946,  registered  with  the 
Rent  Control  Board  as  a  rooming  house  of  three, 
individual,  furnished  rooms.  They  were  rented  or 
leased  to  various  individuals,  according  to  the  ceil- 
ing established,  up  to  June  11,  1948,  at  which  time 
the  defendant  made  a  lease  with  Mr.  and  Mrs.  [23] 
A.  J.  Lynch,  leasing  the  rented  part  of  the  duplex 
"as  described  in  O.  P.  A.  as  lower  room,  upper  room, 
upper  middle  and  upper  rear,  including  kitchen 
and  bath"  for  $75.00  per  month.  The  ceiling  on  the 
individual  rooms  of  the  premises  amounted  to  a 
total  of  approximately  $90.00  per  month. 

Sometime  later  the  Office  of  Price  Administra- 
tion discovered  that  all  the  rooms  had  been  leased 
to  one  tenant  (Mr.  and  Mrs.  A.  J.  Lynch)  and  de- 
manded that  the  landlord  file  a  new  dwelling  regis- 
tration, which  was  filed  on  January  14,  1949,  and 
which  set  forth  that  the  maximum  rent  as  of  June 
11,  1948  (the  date  of  the  lease)  was  $75.00  per 
month.  On  March  23,  1949,  the  Office  of  the  Hous- 
ing Expediter  made  an  order  decreasing  the  rent 
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from  $75.00  per  month  to  $37.50  per  month,  effective 
June  11,  1948,  which  order  in  part  provided  that 
the  excess  collected  should  be  refunded  to  the  ten- 
ant within  thirty  days  from  the  date  of  the  order. 
Defendant  did  not  make  the  refund,  and  plaintiff 
instituted  this  action  to  recover. 

The  original  registration  showed  the  premises 
registered  were  "a  residence."  The  premises  in 
question  up  to  June  11,  1948,  had  never  been  rented 
or  registered  as  a  furnished  apartment. 

Section  840.7  of  the  rent  regulations  provides  in 
part  as  follows: 

"In  any  case  where  the  Rent  Area  Director 
.  .  .  deems  it  necessary  or  appropriate  to  enter 
an  order  on  his  own  initiative  he  shall,  before 
taking  such  action,  serve  a  notice  on  the  land- 
lord of  the  housing  accommodations  [24]  in- 
volved, stating  the  proposed  action  and  the 
grounds  therefor. ' ' 

There  is  nothing  in  the  case  at  bar  to  indicate 
the  Area  Rent  Director  attempted  to  follow  the 
directive.  The  premises  in  question  had  been  regis- 
tered as  individual,  furnished  rooms.  It  was  the 
contention  of  the  Area  Rent  Control  Office  that  the 
premises  were  rented  to  the  Lynches  not  as  indi- 
vidual rooms,  but  as  an  apartment  and,  consequently, 
a  new  registration  was  required.  No  notice  was 
served  upon  the  defendant  stating  the  proposed 
action  or  the  grounds  therefor.  As  far  as  the  evi- 
dence in  this  case  shows,  the  order  as  made  on  March 
23,  1949,  reducing  the  rent  from  $75.00  to  $37.50 
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per  month  was  made  upon  the  initiative  of  the 
Housing  Expediter,  and  no  reasons  were  given  the 
landlord  for  the  proposed  change.  It  is  assumed 
that  the  rent  was  fixed  in  accordance  with  prevail- 
ing rents  for  like  accommodations,  but  there  is 
nothing  in  the  record  to  indicate  in  any  way  that 
any  attempt  was  made  to  inform  the  landlord  of  the 
proposed  order  or  the  reasons  for  it. 

There  is  no  question  but  the  premises  were  con- 
trolled housing  accommodations,  inasmuch  as  the 
rooms  in  question  had  been  registered  as  " rooms." 

Section  825.1  provides,  in  part: 

''Rooming  house  means  ...  a  building  or 
portion   of  a   building   other  than   a   hotel   or 
motor    court   in   which   a    furnished   room    or 
rooms  not  constituting  an  apartment  are  rented 
on    a    short-time    basis    of    daily,    weekly,    or 
monthly  occupancy  to  more  than  two  paying- 
tenants  not  [25]  members  of  the  landlord's  im- 
mediate family." 
The  registration  as  a  rooming  house  was,  at  all 
times  mentioned  in  the  complaint,  still  a  valid  regis- 
tration and  was  never  modified  in  any  way.  There 
is  no  doubt  that  the  Office  of  the  Housing  Expediter 
could  have  modified  the  rooming  house  registration. 
The  registration  made  on  January  14,  1949,  was  a 
new  registration  and  not  a  modification  of  the  pre- 
vious one.  The  only  question  in  this  case  is  whether 
or  not  the  Office  of  the  Housing  Expediter  had  a 
right  to  demand  a  new  registration  when  the  rooms 
in  question  were  leased  to  one  individual. 
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Section  825.7  of  the  Controlled  Housing  Regula- 
tion, issued  pursuant  to  the  Housing  and  Rent  Act 
of  1947,  provided  that  every  landlord  of  controlled 
housing  accommodations  rented,  or  offered  for  rent, 
must  file  a  registration  statement  with  the  Office 
of  the  Housing  Expediter  for  such  housing  accom- 
modations within  thirty  days  after  the  first  rent- 
ing. 

The  requirement  of  the  Rent  Control  Act  to  reg- 
ister was  originally  met  by  the  defendant  because, 
on  August  14,  1946,  she  had  filed  a  registration  with 
the  Office  of  the  Housing  Expediter  and  had  had 
the  ceiling  established  on  the  rooms  in  the  house. 
Plaintiff  now  contends  that  Section  825.7  requires  a 
new  registration,  as  the  single  rooms  were  combined 
and  rented  as  an  apartment. 

Section  203(a)  of  the  Housing  and  Rent  Act  of 
1947,  as  amended,  provides : 

"After  the  effective  date  of  this  Act,  no 
maximum  rents  shall  be  established  or  main- 
tained under  the  authority  of  the  [26]  Emer- 
gency Price  Control  Act  of  1942,  as  amended, 
with  respect  to  any  housing." 

Plaintiff  has  been  unable  to  cite  any  case  sustain- 
ing its  contention  but  argues  that  inasmuch  as  this 
is  the  first  time  the  rooms  were  rented  as  an  apart- 
ment, a  new  registration  had  to  be  filed  with  the 
Office  of  the  Housing  Expediter. 

We  are  not  convinced  that  this  is  the  law  under 
the  Housing  and  Rent  Act  of  1947,  as  amended; 
as  the  burden  of  proof  is  on  the  plaintiff,  we  feel 
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the  burden  of  proof  has  not  been  sustained  as  re- 
quired and,  consequently,  that  the  Office  of  the  Hous- 
ing Expediter  had  no  authority  to  require  the  regis- 
tration demanded  of  defendant  and  no  authority  to 
make  the  order  reducing  the  rent  from  $75.00  to 
$37.50. 

In  regard  to  Unit  537,  rented  to  Lily  Dolci,  on 
which  plaintiff  claims  an  overcharge  of  $1.00  from 
11/5/47  to  12/5/47  and  $6.00  from  12/5/47  to 
1/5/48,  the  receipts  introduced  in  evidence  given  by 
the  defendant  Dorothy  Sharp  indicate  that  the  one 
dollar  was  for  rent  of  an  additional  bed,  and  the 
five  dollars  was  cleaning  charge  for  the  apart- 
ment. There  is  nothing  in  the  case  to  indicate  that 
the  tenant  was  entitled  to  an  additional  bed  with- 
out paying  therefor  nor  was  entitled  to  the  cleaning 
of  her  apartment  free  of  charge;  consequently  the 
court  is  of  the  opinion  that  there  is  no  overcharge 
as  to  Unit  537. 

Judgment  for  defendant. 

[Endorsed]  :  Filed  March  16,  1950.  [27] 


[Title  of  District  Court  and  Cause.] 

AMENDED  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  matter  came  on  regularly  to 
be  heard  on  the  24th  day  of  February,  1950,  before 
the  Honorable  Harry  C.  West  over,  Judge  presiding, 
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in  Courtroom  No.  5  of  the  above-entitled  Court, 
the  plaintiff  appearing  by  and  through  Asher 
Scheir,  an  attorney  for  the  Office  of  the  Housing 
Expediter,  and  the  defendant,  Dorothy  Sharp,  ap- 
pearing by  and  through  Matot,  Gabrielson  &  Manley, 
by  Kenneth  E.  Matot,  her  attorneys;  hearing  by 
jury  having  been  waived  by  both  the  plaintiff  and 
defendant,  and  evidence,  both  oral  and  documen- 
tary, having  been  introduced,  and  the  case  closed, 
the  Court,  being  fully  informed  in  the  premises, 
now  makes  its  Findings  of  Fact  and  Conclusions  of 
Law  as  follows,  to  wit : 

Findings  of  Facts 

I. 

It  is  true  that  at  all  times  mentioned  herein  prior 
to  July  [29]  1,  1947  the  housing  accommodations 
located  at  430  Daisy  Avenue  and  537  Melrose  Way, 
Long  Beach,  California,  have  been  subject  to  a  maxi- 
mum rent  authorized  and  established  pursuant  to 
the  Emergency  Price  Control  Act  of  1942,  as 
amended.  That  at  all  times  mentioned  herein  on  and 
after  July  1, 1947,  said  housing  accommodations  have 
been  subject  to  a  maximum  rent  authorized  and  in 
effect  pursuant  to  said  Housing  and  Rent  Act  of 
1947,  as  amended ;  that  at  all  times  mentioned  in  the 
complaint  said  premises  have  been  within  the  Los 
Angeles  Defense  Rental  Area. 

II. 

It  is  not  true  that  the  defendant,  Dorothy  Sharp, 
received  from  persons  for  the  use  and  occupancy  of 
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said  accommodations,  rent  in  excess  of  the  maximum 
rent  established  pursuant  to  said  Act.  It  is  true  that 
said  schedule  as  set  out  in  plaintiff's  complaint  and 
made  a  part  hereof  by  reference,  states  the  rent 
charged  to  and  received  from  said  persons  for  such 
use  and  occupancy  during  said  period.  It  is  not  true 
that  said  schedule  states  the  applicable  maximum 
rent.  It  is  not  true  that  said  schedule  states  the 
amount  of  the  overcharges. 

III. 

It  is  not  true  that  the  defendant  charged  Lily 
Dolci  $1.00  or  any  other  sum  or  sums  in  excess  of 
the  maximum  rent  on  said  premises  occupied  by  said 
Lily  Dolci. 

IV. 

It  is  not  true  that  the  defendant  overcharged  A. 
J.  Lynch  the  sum  of  $37.50  per  month  from  the 
11th  day  of  June,  1948,  to  the  10th  day  of  July, 
1948,  or  that  there  was  an  overcharge  of  $62.50  for 
said  time,  or  any  other  sum  or  sums  whatsoever. 

V. 

It  is  not  true  that  the  defendant  overcharged  A. 
J.  Lynch  for  the  period  from  July  11,  1948,  to  June 
11, 1949,  in  the  sum  of  $37.50  per  month,  or  amount- 
ing to  the  sum  of  $412.50,  or  any  other  [30]  sum  or 

sums. 

VI. 

It  is  true  that  all  amounts  charged  the  defendant, 
A.  J.  Lynch,  for  the  months  beginning  on  the  11th 
day  of  July,  1948,  to  the  11th  day  of  June,  1949, 
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were  less  than  the  maximum  ceiling  established  for 
said  premises. 

VII. 

It  is  true  that  that  portion  of  the  premises  de- 
scribed in  plaintiff's  complaint  herein,  namely,  430 
Daisy  Avenue,  Long  Beach,  California,  was  duly 
registered  with  the  Rent  Control  Board  on  the  14th 
day  of  August,  1946  as  a  rooming  house,  of  four 
individual  furnished  rooms.  It  is  true  that  the  total 
ceiling  rent  on  said  premises  under  said  registra- 
tion was  the  sum  of  approximately  $90.00  per  month. 

VIII. 

It  is  true  that  on  or  about  the  11th  day  of  June, 
1948,  the  defendant  herein  entered  into  a  written 
lease  with  the  said  Mr.  and  Mrs.  A.  J.  Lynch,  and 
that  by  virtue  of  the  terms  thereof  the  said  defend- 
ant rented  said  premises  as  described  in  said  lease 
to  the  said  Mr.  and  Mrs.  A.  J.  Lynch  at  $75.00  per 
month  for  said  term. 

IX. 

It  is  true  that  the  premises  in  question  up  to  June 
11,  1948,  had  never  been  rented  or  registered  as  a 
furnished  apartment. 

X. 

It  is  true  that  the  Rent  Director  has  never  at- 
tempted to  change  or  modify  the  registration  of 
August  14,  1946. 

XL 

It  is  true  that  the  order  by  the  Rent  Director  as 
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made  on  March  23,  1949,  reducing  the  rent  from 
$75.00  to  $37.50  per  month,  was  made  on  the  initia- 
tive of  the  Housing  Expediter,  and  that  no  reasons 
were  given  the  landlord  for  the  proposed  [31] 
change,  as  required  by  law. 

XII. 

It  is  true  that  the  registration  on  August  14, 
1946  of  said  accommodations  at  all  times  mentioned 
in  the  complaint  is  still  a  valid  registration  and 
was  never  modified  in  any  way. 

XIII. 

It  is  true  that  the  registration  made  on  January 
14,  1949  was  a  new  registration  and  not  a  modifica- 
tion of  the  previous  one. 

XIV 

It  is  true  that  the  defendants  in  said  action  origi- 
nally registered  said  accommodations  within  thirty 
days  after  first  originally  renting  the  same. 

XV. 

That  the  entire  housing  accommodations  located 
at  430  Daisy  Avenue,  Long  Beach,  California,  con- 
sisted of  the  following:  rear  room,  upper  room, 
upper  middle  and  upper  rear,  including  kitchen  and 
bath. 

XVI. 

That  the  entire  unit  designated  as  430  Daisy  Ave- 
nue, Long  Beach,  California,  was  rented  to  Mr.  and 
Mrs.  A.  J.  Lynch. 

XVII. 

That  during  the  tenancy  of  Mr.  and  Mrs.  A.  J. 
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Lynch,  no  part  of  the  housing  accommodations  lo- 
cated at  430  Daisy  Avenue,  Long  Beach,  California, 
was  rented  to  anyone  other  than  Mr.  and  Mrs.  A.  J. 
Lynch. 

XVIII. 
That  the  A.  J.  Lynch  family  consisted  of  Mr.  A. 
J.  Lynch,  Mrs.  A.  J.  Lynch,  and  one  child. 

XIX. 

That  the  entire  unit  at  430  Daisy  Avenue,  Long 
Beach,  California,  was  rented  for  the  first  time  in 
its  entirety  on  June  11,  1948,  to  said  Mr.  and  Mrs. 
A.  J.  Lynch.  [32] 

XX. 

That  the  Memorandum  of  Opinion  and  Judgment 
Order  filled  by  this  Court  on  the  16th  day  of  March, 
1950,  is  made  apart  of  these  Findings,  the  same  as 
though  it  had  herein  been  set  out  and  pleaded  in 
full. 

Conclusions  of  Law 

From  the  foregoing  Findings  of  Fact,  the  Court 
makes  the  following  Conclusions  of  Law: 

That  the  plaintiff,  United  States  of  America,  is 
not  entitled  to  judgment  against  the  defendant, 
Dorothy  Sharp,  and  that  the  said  defendant  is  en- 
titled to  judgment  against  the  plaintiff. 

Let  judgment  be  entered  accordingly. 

Done  in  open  Court  this  10th  day  of  May,  1950. 

/s/  HARRY  C.  WESTOVER, 
Judge. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]:  Filed  May  10,  1950.  [33] 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  9996-HW 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
DOROTHY  SHARP,  DOES  I  TO  X, 

Defendants. 

JUDGMENT 

The  above-entitled  matter  came  on  regularly  to 
be  heard  on  the  24th  day  of  February,  1950,  be- 
fore this  Honorable  Court,  in  courtroom  No.  5 
thereof,  the  Honorable  Harry  C.  Westover,  Judge 
presiding,  a  jury  having  been  waived  by  both  parties, 
and  evidence  both  oral  and  documentary  having  been 
introduced,  and  the  Court  being  fully  informed  in 
the  premises,  and  the  Court  having  filed  its  Find- 
ings of  Fact  and  Conclusions  of  Law,  being  the 
decision  of  this   Court. 

It  Is  Accordingly  Ordered,  Adjudged  and  De- 
creed that  the  plaintiff,  United  States  of  America, 
take  nothing  by  its  complaint,  and  that  the  de- 
fendant, Dorothy  Sharp,  have  judgment  against  the 
plaintiff. 

Dated  this  10th  day  of  May,  1950. 

/s/  HARRY  C.  WESTOVER, 

Judge. 

Affidavit  of  Service  by  Mail  Attached. 
Judgment  entered  May  10,  1950. 
[Endorsed]:  Filed  May  10,  1950.  [35] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  Hereby  Given  that  United  States  of 
America,  plaintiff  above  named,  hereby  appeals  to 
the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit,  from  the  entire  final  judgment 
entered  in  this  action  on  the  10th  day  of  May,  1950. 

Dated:  Los  Angeles,  California,  this  6th  day  of 
July,  1950. 

ABE  I.  LEVY, 

ASHER  SCHEIE, 

By  /s/  ASHER  SCHEIE, 

Attorneys  for  Appellant, 
United  States  of  America. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]  :  Filed  July  7,  1950.  [37] 


In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  9996-HW 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

DOROTHY  SHARP,  DOES  I  TO  X, 

Defendants, 
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Honorable  Harry  C.  Westover,  Judge  Presiding. 

REPORTER'S    TRANSCRIPT    OF 
PROCEEDINGS 

February  25,  1950 
Appearances : 

For  the  Plaintiff: 

ABE  I.  LEVY,  ESQ.,  and 

ASHER  SCHEIR,  ESQ., 

Office  of  The  Housing  Expediter. 

For  the  Defendant,  Dorothy  Sharp : 

MATOT,  GABRIELSON  &  MANLEY  by: 
KENNETH  MATOT,.  ESQ. 


The  Clerk:  No.  9996-B,  United  States  vs.  Dor- 
othy Sharp,  Does  I  to  X. 

The  Court:     Call  your  first  witness. 

Mr.  Matot:  If  the  Court  please,  because  of  a 
situation  involved  in  this  case,  I  think  it  would  be 
well  if  counsel  made  an  opening  statement,  so  the 
Court  would  know  what  the  situation  is  that  we  have 
here.  This  is  not  an  ordinary  overcharge  matter. 

Mr.  Scheir:  Your  Honor,  I  cannot  agree  with 
counsel. 

The  Court:  I  don't  know  why  there  is  any  neces- 
sity to  waste  time  on  an  opening  statement.  I  will  get 
the  facts  as  we  go  along. 

Mr.  Matot:     I  make  a  motion  at  this  time,  under 
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the  provisions  of  Section  205  of  the  Housing  and 
Rent  Act  of  1947,  which  amends  Section  204  of  the 
original  Act,  and  ask  that  all  testimony  as  to  over- 
charge come  within  one  year  of  the  date  of  the 
filing  of  the  complaint. 

The  Court:  Well,  I  think  that  proposition  has 
been  definitely  decided  by  this  Court  and  other 
Courts.  The  statute  does  not  run  on  overcharges ;  it 
runs  on  treble  damages.  Now,  as  to  treble  damages 
prior  to  a  year,  I  think  they  are  out,  but  not  as  to 
overcharges,  not  as  to  restitution;  so  your  motion 
will  be  denied.  [2*] 

Mr.  Matot :  By  the  way,  I  would  like  to  inquire 
if  the  whole  record  pertaining  to  this  case  is  here. 

Mr.  Scheir :  The  entire  official  record  pertaining 
to  these  premises  is  here,  your  Honor. 

Mr.  Hamlin. 

EDWIN  D.  HAMLIN 

called  as  a  witness  by  and  on  behalf  of  the  Plain- 
tiff, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:    Your  name'? 

The  Witness:     Edwin  D.  Hamlin. 

Direct  Examination 
By  Mr.  Scheir: 

Q.     Mr.  Hamlin,  by  whom  are  you  employed'? 

A.     The  Office  of  the  Housing 

The  Court:  I  think  counsel  will  probably  stipu- 
late to  his  qualifications.  Probably  counsel  knows 
Mr.  Hamlin. 


*  Page  numbering  stamped  at  top  of  page  of  original  Reporter's 
Transcript. 
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(Testimony  of  Edwin  D.  Hamlin.) 

Mr.  Matot:  Yes,  no  question  about  it.  I  know 
him  well. 

The  Court:     All  right,  counsel  will  stipulate? 

Mr.  Matot:     Yes. 

The  Court:  Is  there  any  argument  about  the 
maximum  rent? 

Mr.  Matot:  Yes,  there  is  a  very  serious  argu- 
ment. 

Q.  (By  Mr.  Scheir) :  Mr.  Hamlin,  you  have 
the  official  records  here,  the  records  pertaining  to 
537  Melrose  Way, A.     Yes,  I  do.  [3] 

Q.    Long  Beach,   California?  A.     Yes. 

Q.  Mr.  Hamlin,  I  show  you  what  purports  to 
be  an  Order  Determining  Maximum  Rent,  affect- 
ing the  housing  accommodations  at  537  Melrose 
Way,  Long  Beach,  California,  and  ask  you  if  that 
is  part  of  the  official  records  of  the  Office  of  the 
Housing  Expediter?  A.     Yes,  it  is. 

Mr.  Scheir:  Your  Honor,  I  offer  this  Order  De- 
termining Maximum  Rent  for  the  accommodations 
located  at  537  Melrose  Way,  which  Order  was  dated 
August  22,  1944,  in  evidence  as  Plaintiff's  Exhibit 
No.  1,  and  ask  leave  to  withdraw  the  original  and 
substitute  therefor  a  certified  copy. 

Mr.  Matot:  I  am  going  to  object  to  the  intro- 
duction of  that  document,  upon  the  ground  and  for 
the  reason  that  that  Order  was  modified  by  Order 
of 

The  Court:  Mr.  Matot,  you  may  introduce  all 
the  modifications  you  want  to.  This  is  the  original 
order.     It  is  my  policy  in  these  rent  cases  to  be 
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(Testimony  of  Edwin  D.  Hamlin.) 
very   liberal   relative   to   the   introduction   of   evi- 
dence, and  overrule  practically  all  objections.      I 
try  to  get  all  the  facts  before  the  Court. 

Mr.  Matot:  But  the  trouble  is  that  was  on  an- 
other part  of  the  same  building,  at  the  time  that 
order  was  made.  For  that  reason  I  object  to  it  on 
the  ground  it  doesn't  involve  [4]  these  accommoda- 
tions, but  involves  other  accommodations. 

The  Court:     Overruled. 

(The  document  referred  to  was  marked  "U. 
S.  Exhibit  No.  1,"  and  was  received  in  evi- 
dence.) 

U.   S.  A.  EXHIBIT  No.   1 
OPA 

Form  D-41 

Stamp  of  Issuing  Office. 

Office  of  Price  Administration 

Rent  Division 

233  East  Broadway 

Long  Beach  2,  California 

United    States   of   America 

Office  of  Price  Administration 

ORDER  DETERMINING  MAXIMUM  RENT 

Concerning  (Description  of  Accommodations)  537 
Melrose  Way,  Long  Beach,  California. 

Docket  No.  25089-A. 
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(Testimony  of  Edwin  D.  Hamlin.) 
To  (Name  and  Address  of  Landlord)  : 
Mrs.  Dorothy  Sharp, 
430  Daisy  Avenue, 
Long  Beach,  California. 
(Copy) 
The  Rent  Director  has  duly  considered  the  above 
matter  and : 

Finds  that  the  rent  on  the  Maximum  Rent 

Date  was  $ per  which  amount  is  the  Maximum 

Rent  for  the  above-described  accommodations. 

The  Maximum  Rent  for  the  above-described 


x 


accommodations  is  hereby  fixed  at  $25.00  per  month 
the  rent  which  the  Rent  Director  finds  was  the  rent 
generally  prevailing  in  this  Defense-Rental  Area 
for  comparable  housing  accommodations  on  the 
maximum  Rent  Date  (Furnished). 

Without  electric  services,  but  including  gas  and 
heat  for  cooking,  and  water. 
Issued  August  22,  1944. 

/s/  DAVID  BARRY,  JR., 
Rent  Director. 
Copy  to  (Name  and  Address  of  Tenant) :     Tenant- 
Occupant,  537  Melrose  Way,  Long  Beach,  Cali- 
fornia. 

I  certify  this  is  a  true  and  correct  copy  of  the 
order  issued  under  Docket  No.  25089-A  issued  by 
the  Long  Beach  area  office  of  the  Office  of  the  Hous- 
ing Expediter. 

/s/  ALICE  WEAVER, 
Dkt.  Clerk. 
[Endorsed] :     Filed  August  4,  1950. 
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(Testimony  of  Edwin  D.  Hamlin.) 

Q.  (By  Mr.  Scheir)  :  Mr.  Hamlin,  I  show  you 
an  Order  Adjusting  Maximum  Rent,  issued  March 
13,  1947,  affecting  housing  accommodations  at  537 
Melrose  -Way,  Long  Beach,  California,  and  ask  you 
if  that  is  part  of  the  official  records  of  the  Office 
of  the  Housing  Expediter. 

A.     Yes,  it  is. 

Mr.  Matot:     And  the  same  objection  to  this. 

The  Court:     Same  objection,  and  same  ruling. 

Mr.  Scheir :  I  offer  this  in  evidence,  your  Honor, 
as  Plaintiff's  Exhibit  No.  2,  and  ask  leave  to  with- 
draw the  original  and  substitute  therefor  a  photo- 
static copy. 

The  Court:     It  may  be  admitted. 

(The  document  referred  to  was  marked  "XL 
S.  Exhibit  No.  2,"  and  was  received  in  evi- 
dence.) 

U.  S.  EXHIBIT  No.  2 

United  States  of  America 

Office  of  Temporary  Controls 

Office  of  Price  Administration 

Office  of  Temporary  Controls,  Office  of  Price  Ad- 
ministration, Rent  Division,  Long  Beach  Defense 
Rental  Area,  110  East  Anaheim,  Long  Beach,  Cali- 
fornia. 

Concerning  (address  of  accommodations) :  537 
Melrose  Way,  Long  Beach,  California. 

Docket  No.  92450  RJA:k. 
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To  (Name  and  Address  of  Landlord)  :  Mrs.  Doro- 
thy Sharp,  428  Daisy  Avenue,  Long  Beach, 
California. 

To  (Name  and  Address  of  Tenant)  :  Tenant-Oc- 
cupant, 537  Melrose  Way,  Long  Beach,  Cali- 
fornia. 

The  Eent  Director,  after  consideration  of  all  the 
evidence  in  this  matter,  has  determined  that  the 
Maximum  Rent  for  the  above-described  accommoda- 
tions should  be  adjusted  on  the  grounds  stated  in 
Section(s)  5(a)(3)  of  the  Rent  Regulation. 

For  added  dishes,  silver  and  cooking  utensils  and 
services  of  all  electricity. 

Therefore,  it  is  ordered  that  the  Maximum  Rent 
for  the  above-described  housing  accommodations  be, 
and  it  hereby  is,  changed  from  $25.00  per  month 
to  $29.00  per  month. 

Issued  March  13,  1947,  and  effective  March  13, 
1947.  This  order  is  now  in  effect  and  will  remain 
in  effect  until  changed  by  the  Office  of  Price  Ad- 
ministration. Consideration  given  but  no  adjustment 
allowed  on  other  grounds  given  by  landlord  in  peti- 
tion. 

/s/  B.  C.  KOEPKE, 

Area  Rent  Director  for  Los  Angeles  Defense  Rental 
Area. 

Admitted  Feb.  24,  1950. 
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Q.  (By  Mr.  Scheir) :  Mr.  Hamlin,  do  you  have 
the  official  records  of  the  Office  of  the  Housing  Ex- 
pediter pertaining  to  the  accommodations  located 
at  430  Daisy  Avenue,  Long  Beach? 

A.     Yes,  I  do. 

Q.  Mr.  Hamlin,  I  show  you  what  purports  to  be 
a  registration  statement  affecting  the  accommoda- 
tions at  430  Daisy  Avenue,  Long  Beach,  California, 
received  January  14,  [5]  1949,  and  ask  if  that  is 
part  of  the  official  records  of  the  Office  of  the  Hous- 
ing Expediter.  A.     Yes. 

Mr.  Matot:  Now,  your  Honor,  we  are  going  to 
object  to  that  on  the  ground  that  the  government 
filed  a  Request  for  Admission,  and  Rule  36  re- 
quires us  to  answer,  and  that  becomes  a  part  of 
the  pleadings  before  this  Court.  Now,  in  that 
pleading  we  allege  and  set  out  that  this  document 
was  secured  under  duress,  and  we  will  prove  that 
by  direct  proof. 

The  Court:  Overruled.  You  will  have  a  chance 
to  prove  that  when  your  time  comes. 

Mr.  Scheir:  If  the  Court  please,  I  offer  in  evi- 
dence the  statement  affecting  the  housing  accommo- 
dation 430  Daisy  Avenue,  bearing  "Received"  stamp 
of  January  14,  1949,  and  ask  leave  to  withdraw  the 
original  and  substitute  therefor  a  certified  copy. 

The  Court:     It  may  be  received. 

Mr.  Matot:     We  object  to  it,  your  Honor. 

The  Court :     Same  ruling. 

Mr.  Scheir:  Your  Honor,  inasmuch  as  the  va- 
lidity of  the  Registration  statement  seems  to  be  in 
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issue,  may  I  withdraw  the  original  at  the  conclu- 
sion of  the  trial? 
The  Court:    You  may. 
The  Clerk:     No.  3. 

(The  document  referred  to  was  marked  "U. 
S.  Exhibit  No.  3,"  and  was  received  in  evi- 
dence.)  [6] 
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Q.  (By  Mr.  Scheir)  :  Mr.  Hamlin,  I  show  you 
what  purports  to  be  an  Order  Decreasing  Maximum 
Rent  Requiring  Refund  to  Tenant,  affecting  hous- 
ing accommodation  430  Daisy  Avenue,  Long  Beach, 
California,  which  order  was  issued  March  23,  1949, 
and  ask  if  that  is  part  of  the  official  records  of  the 
Office  of  the  Housing  Expediter. 

A.     Yes,  it  is. 

Mr.  Ma  tot:  Now,  we  object  to  this  document  on 
two  grounds:  On  the  first  ground,  that  there  is  an- 
other order  which  antedates  this  order  and  there- 
fore this  order  may  not  be  introduced  until  the 
Government  offers  the  prior  order  showing  that 
this  order  modifies  the  prior  order;  and  upon  the 
further  ground  that  this  order  was  obtained  under 
duress. 

The  Court:     Overruled. 

Mr.  Scheir:  If  the  Court  please,  I  offer  in  evi- 
dence the  Order  Decreasing  Maximum  Rent  Re- 
quiring Refund  to  Tenant  affecting  housing  ac- 
commodation 430  Daisy  Avenue,  Long  Beach,  which 
order  was  issued  March  23,  1949,  as  Plaintiff's 
Exhibit  No.  4,  and  ask  leave  to  withdraw  the  origi- 
nal and  substitute  therefor  a  photostatic  copy. 

The  Court:     It  may  be  admitted. 

(The  document  referred  to  was  marked 
"U.  S.  Exhibit  No.  4,"  and  was  received  in 
evidence) . 
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U.  S.  EXHIBIT  No.  4 

United  States  of  America 

Office  of  The  Housing  Expediter 

Office  of  Rent  Control 

ORDER  DECREASING  MAXIMUM  RENT 
REQUIRING  REFUND  TO  TENANT 

Stamp  of  Issuing  Office:  Office  of  Housing  Ex- 
pediter, 110  East  Anaheim,  Long  Beach  13,  Cali- 
fornia. 

Docket  No.  99837-RJA-b 

Concerning  (Address  of  Accommodations),  430 
Daisy  Ave.,  Long  Beach,  California. 

To  (Name  and  address  of  landlord) : 
Dorothy  Sharp, 
428  Daisy  Ave., 
Long  Beach,  Calif. 

The  Rent  Director,  after  consideration  of  all  the 
evidence  in  this  matter,  has  determined  that  the 
maximum  rent  for  the  above-described  housing  ac- 
commodations should  be  decreased  on  the  grounds 
stated  in  Section  5C1  of  the  Rent  Regulation,  and 
further  for  the  reason  stated  in  Section (s)  5C1  of 
the  Rent  Regulation,  and  further  for  the  reason (s) 
stated  in  Section (s)  5C1  of  the  rent  regulation,  the 
maximum  rent  so  decreased  and  determined  by  this 
Order  shall  be  effective  from  6/11/48. 

Therefore,  it  is  ordered  that  the  maximum  rent 
for  the  above-described  accommodations  be,  and  it 
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hereby  is,  decreased  from  $75.00  per  month  to  $37.50 
per  month,  effective  from  6/11/48.  No  rent  in  ex- 
cess of  $37.50  month  (maximum  rent  established  by 
this  Order)  may  be  received  or  demanded. 

Any  rent  collected  from  the  effective  date  of  this 
Order  in  excess  of  the  amount  provided  in  this 
Order  shall  be  refunded  to  the  tenant  within  30  days 
from  the  date  this  Order  is  issued  unless  the  refund 
is  stayed  in  accordance  with  the  provisions  of  Rent 
Procedural  Regulation  No.  1. 

This  Order  is  now  in  effect  and  will  remain  in 
effect  until  changed  by  the  Office  of  the  Housing  Ex- 
pediter. Landlord's  Letter  dated  3/9/49  has  been 
considered. 

Issued:  March  23,  1949. 

/s/  B.  C.  KOEPKE, 
Area  Rent  Director  for  Los  Angeles  Defense  Rental 
Area. 

Notice  to  Landlord  and  Tenant :  Read  the  reverse 
side 
To  (Name  and  address  of  tenant)  : 

Tenant  Occupant, 

430  Daisy  Ave., 

Long  Beach,  California. 

cc:  Compliance. 

Admited:  February  24,  1950. 
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Q.  By  Mr.  Sckeir:  Mr.  Hamlin,  are  there  any 
other  orders  or  documents  in  the  official  records 
affecting  the  [7]  maximum  rent  for  the  unit  as 
an  entirety  at  430  Daisy  Avenue,  Long  Beach, 
California  ?  A.     No,  there  are  not. 

Mr.  Scheir:     I  have  no  further  questions. 
Cross-Examination 
By  Mr.  Matot: 

Q.  Mr.  Hamlin,  have  you  in  your  file  the  order 
fixing  maximum  rent  on  the  20th  day  of  August, 
1948? 

A.     Yes.    That  applies  to  rooms  within  that 

Q.  Very  well ;  that  is  all  I  asked  you.  Have  you 
that  order?  A.     Yes. 

Q.     Have  you  also  the  order  of  June  29,  1948? 

A.     Yes,  I  have.  That  also  applies  to  rooms. 

Mr.  Matot:  I  ask  leave  now  to  introduce  these 
two  orders,  your  Honor. 

The  Court :  If  you  will  get  the  orders  from  Mr. 
Hamlin 

Q.  (By  Mr.  Matot)  :  Will  you  give  me  those 
orders,  please? 

A.     Have  you  got  copies? 

Q.     I  have  got  copies. 

A.  All  right;  these  are  the  originals.  The  ones 
you  have  appear  to  be  the  originals.  They  must 
have  been  issued  in  duplicate. 

Mr.  Matot:     Well,  let  me  show  them  to  counsel. 

Mr.    Scheir:     Very    well,    your    Honor,    I    will 
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stipulate  [8]   these  are  copies  of  the  originals. 

Mr.  Matot:  May  I  offer  these  and  ask  that  they 
be  marked  Defendant's  Exhibit  A? 

The  Court:     They  may  be  admitted. 

(The  documents  referred  to  were  marked, 
collectively,  Defendant's  Exhibit  A,  and  re- 
ceived in  evidence). 

Q.  (By  Mr.  Matot) :  Now,  Mr.  Hamlin,  will  you 
refer  to  your  records  and  tell  me  if  this  last  order 
■ — pardon  me.  Will  you  tell  me  if  you  have  in  your 
file  any  order  modifying  these  two  orders,  one  of 
8/20/48  and  one  of  June  29,  1949? 

A.     As  applicable  to  rooms 

Q.  Will  you  answer  my  question.  Have  you  any 
orders  modifying  those  orders? 

A.     Not  as  to  rooms  within 

Mr.  Matot:  Your  Honor,  I  ask  that  this  wit- 
ness be  instructed  to  answer  the  question. 

The  Court:  The  answer  is  "No,"  Mr.  Matot, 
he  hasn't  any  orders. 

Mr.  Matot:  Very  well.  I  think  that  is  all  with 
this  witness. 

Redirect  Examination 

By  Mr  Scheir: 

Q.  Mr.  Hamlin,  I  call  your  attention  to  the  Reg- 
istration statement,  now  in  evidence,  marked  Plain- 
tiff's Exhibit  No.  3,  and  ask  you  whether  that  applies 
to  the  housing  accommodations  [9]  at  430  Daisy  Ave- 
nue in  their  entirety,  or  whether  it  applies  to  indi- 
vidual rooms. 
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Mr.  Scheir:  I  object  to  that  on  the  ground  it  is 
argumentative.  The  record  speaks  for  itself,  your 
Honor. 

The  Court :     Sustained. 

Mr.  Scheir:  Very  well,  your  Honor.  I  have  no 
further  questions. 

(Witness  excused.) 

Mr.  Scheir :     I  call  Mrs.  Lynch. 

LAVONNE  LYNCH 

called  as  a  witness  by  and  on  behalf  of  the  Plaintiff:, 
having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows : 

The  Clerk :  Your  name,  please  ? 
The  Witness :  Lavonne  Lynch. 
The  Clerk :     Take  the  stand. 

Direct  Examination 
By  Mr.  Scheir: 

Q.  Mrs.  Lynch,  have  you  ever  lived  at  430  Daisy 
Avenue,  Long  Beach,  California? 

A.     Yes,  sir. 

Q.  During  what  period  of  time  did  you  live 
there? 

A.  I  lived  there  from  June  15th — 16th — June 
16th  to  April  30th. 

Q.    And  will  you  give  us  the  years,  please? 

A.  The  year  started — of  1948,  I  am  sorry,  to 
1949.  [10] 

Q.     And  you  moved  out  when? 

A.     April  30th. 
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Q.     Of  1949?  A.     Of  1949. 

Q.  Mrs.  Lynch,  will  you  please  tell  the  Court  how 
you  learned  about  the  house  accommodations  at  430 
Daisy  Avenue? 

Mr.  Matot :  Now,  I  object  to  that  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial. 

The  Court :     How  is  this  material  f 

Mr.  Scheir:  It  is  material,  your  Honor,  inas- 
much as  the  defense  seems  to  be  that  the  Registra- 
tion statement  and  the  order  pertaining  to  rooms  in 
the  structure  should  apply,  whereas  the  Plaintiff 
contends  the  maximum  rent  for  the  entire  unit 
should  apply. 

The  Court:     Isn't  that  for  the  Court  to  decide? 

Mr.  Matot:     I  think 

The  Court :     Just  a  minute,  Mr.  Matot. 

Mr.  Scheir :  It  is  very  material  to  determine  what 
the  rental  arrangement  was  when  the  tenant  rented 
from  the  landlord. 

The  Court:  Well,  your  question  is,  How  did  she 
learn?  What  does  that  have  to  do  with  it? 

Mr.  Scheir:  Well,  it  appears,  your  Honor,  that 
the  rental  of  this  unit  was  advertised  in  a  news- 
paper  


Mr.  Matot:  I  object  to  that  very  [11]  strenu- 
ously. 

The  Court :     Overruled.  She  may  answer. 

Mr.  Scheir:     Will  you  answer  the  question? 

The  Witness:  We  found  the  ad  in  a  newspaper, 
a  Long  Beach  newspaper,  The  Independent. 


50  United  States  of  America 

(Testimony  of  Lavonne  Lynch). 

Q.     By  Mr.  Scheir:     Do  you  recall  the  date? 

A.     June  11,  1948. 

Q.  Mrs.  Lynch,  I  show  you  what  appears  to  be 
a  photostatic  copy  of  The  Independent  dated  June 
11,  1918,  and  ask  if  the  ad  that  you  saw  appears  on 
that  photostatic  copy. 

Mr.  Matot:  Now,  your  Honor,  I  object  to  that 
on  the  ground  there  is  no  foundation  laid. 

The  Court:  Overruled.  She  is  just  asked  to 
look. 

The  Witness:     The  ad  is  present  on  this  paper. 

Mr.  Scheir:     The  ad  is  present  on  the  paper. 

Your  Honor,  at  this  time  I  would  like  to  call  the 
representative  from  the  newspaper,  inasmuch  as  she 
is  particularly  anxious  to  get  away,  and  I  think  this 
might  be  an  appropriate  point  to  lay  the  founda- 
tion and  introduce  the  copy  of  the  newspaper. 

The  Court:     Any  objection? 

Mr.  Matot:  Yes,  I  object  to  it  as  incompetent, 
irrelevant  and  immaterial. 

The  Court :     Overruled.  You  may  call  her. 

Mr.  Scheir :     Step  down,  please. 

(Witness  temporarily  excused).  [12] 
Mr.  Scheir:     Mrs.  Smith. 

LOIS  O.  SMITH 

called  as  a  witness  by  and  on  behalf  of  the  Plain- 
tiff, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk:     Your  name,  please? 

The  Witness :     Lois  G.  Smith. 
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The  Clerk :     Take  the  stand,  please. 

Direct  Examination 
By  Mr.  Scheir: 

Q.     Mrs.  Smith,  by  whom  are  you  employed? 

A.     Long  Beach  Independent. 

Q.     In  what  capacity? 

A.     Classified  advertising  manager. 

Q.  In  your  capacity  as  the  advertising  manager, 
do  you  have  access  to  the  official  records  of  that  or- 
ganization? A.     Of  all  records,  yes. 

Q.  Do  you  have  with  you  today  the  official  news- 
paper published  on  June  11,  1948,  of  The  Independ- 
ent of  Long  Beach? 

A.     I  do,  in  the  permanent  bound  form. 

Q.     Will  you  turn  to  that  newspaper,  please. 
(Witness  complies  with  request.) 

Q.  Mrs.  Smith,  I  show  you  a  photostatic  copy 
of  what  purports  to  be  a  page  of  the  June  11,  1948, 
issue  of  The  Independent,  and  ask  you  if  that  is 
a  photostatic  copy A.     It  is.  [13] 

Q.     of  page  43  appearing  in  the  newspaper  of 

that  date?  A.     It  is. 

Q.  I  call  your  attention  to  an  ad  enclosed  in  red, 
appearing  on  column  number  5  of  page  43,  and  ask 
you  if  the  ad  enclosed  in  red  on  the  photostatic  copy 
appears  in  the  original  of  your  newspaper  of  that 
date  ?  A.     It  does. 

Mr.  Scheir :  Mr.  Matot,  would  you  like  to  see  the 
original  of  this  newspaper  ? 

(Counsel  examines  document.) 
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Mr.  Scheir:  If  the  Court  please,  I  would  like 
to  introduce  a  photostatic  copy  of  the  original,  a 
photostatic  copy  bearing  the  certification  of  the 
proper  officer  of  The  Independent. 

The  Court:     Any  objection? 

Mr.  Matot:     No,  I  won't  object  to  that. 

The  Court :     It  may  be  received. 

The  Clerk:     No.  5. 

(The  document  referred  to  was  marked 
"U.  S.  Exhibit  No.  5,"  and  was  received  in  evi- 
dence). 

Mr.  Scheir :     I  have  no  further  questions. 

The  Court :  Do  you  want  to  ask  the  witness  any 
questions  ? 

Mr.  Matot :     No,  your  Honor. 

The  Court:     You  may  be  excused. 

(Witness  execused.)  [14] 

Mr.  Scheir:  If  the  Court  please,  I  would  like 
to  recall  Mrs.  Lynch  now. 

LAVONNE  LYNCH 

resumed  the  stand  as  a  witness  called  by  and  on  be- 
half of  the  Plaintiff  and,  having  been  previously 
duly  sworn,  testified  further  as  follows : 

Direct  Examination 
(Continued) 
By  Mr.  Scheir : 

Q.  Mrs.  Lynch,  I  show  you  photostatic  copy  of 
page  43  of  the  Long  Beach  Independent  dated  June 
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11,   1948,  which  is  now  in  evidence  as  Plaintiff's 
Exhibit  No.  5,  and  ask  if  the  ad  that  you  saw  per- 
taining to  the  accommodations  at  430  Daisy  Ave- 
nue appears  in  that  photostatic  copy? 

A.     It  does  appear  here. 

Q.  Would  you  please  read  that  portion  which 
pertains  to  the  subject  premises? 

A.  "$75 — 2  bedroom  duplex,  close  in;  Westside. 
Adults.  Lease  1  year.  Phone  64-1123." 

Q.  And  that  phone  number  you  just  read,  whose 
phone  number  is  that? 

A.     It  is  Dorothy  Sharp's. 

Mr.  Matot :     I  move  to  strike  that  out  as  hearsay. 

The  Court:     Overruled. 

Q.  By  Mr.  Scheir:  Mrs.  Lynch,  after  you  read 
that  ad,  what  did  you  do  ?  [15] 

A.     We  called  that  number  on  the  telephone. 

Q.     And  whom  did  you  speak  to  ? 

A.  We  spoke  to  Mrs.  Sharp 's  daughter,  and  then 
we  asked  if  Mrs.  Sharp  was  there — or  asked  if  the 
lady  who  was  advertising  was  there,  and  she  said, 
"No,  but  she  will  return  in  a  few  moments,"  and  she 
gave  us  the  address.  And  we  went  over,  and  by  that 
time  Mrs.  Sharp  had  returned. 

Q.    When  you  say  "we,"  who  do  you  mean? 

A.    My  husband  and  myself. 

Q.  Where  was  Mrs.  Sharp  living  at  the  time  or 
after  you  read  the  ad?  A.     428  Daisy. 

Q.    Where  is  428  Daisy  with  relation  to  430  ? 
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A.  Part  of  the  same  duplex,  the  other  side.  Part 
of  the  same  building. 

Q.  When  you  visited  428  Daisy  Avenue,  did  you 
speak  to  Mrs.  Sharp?  A.     Yes. 

Q.  Will  you  please  tell  the  Court  what  was  said 
at  that  time. 

A.  We  asked  Mrs.  Sharp  if  the  place  was  yet 
rented.  She  said,  "No,"  so  we  asked  if  we  might 
see  it. 

She  took  us  over  and  showed  us  the  accommoda- 
tions, and  we  went  over  it  with  her  and  decided  it 
would  be  all  right,  but  she  could  not  make  up  her 
mind  whether  or  not  she  wanted  [16]  to  rent  it. 

Mr.  Matot:  I  object  to  that  "couldn't  make  up 
her  mind,"  and  move  it  be  stricken. 

The  Court:     It  may  go  out. 

Q.  (By  Mr.  Scheir)  :  Did  she  rent  the  place  to 
you  at  that  time?  A.     No. 

Q.  Did  you  see  Mrs.  Sharp  again  or  speak  to  her 
again?  A.     We  saw  her  next  day. 

Q.    What  happened  at  that  time? 

A.  She  still  had  not  determined  whether  to 
rent  it  to  us. 

Q.     Did  you  see  her  after  that? 

A.     Yes,  the  following  day. 

Q.    What  happened  at  that  time  ? 

A.  She  came  over  to  the  motel  where  we  were 
staying  to  make  inquiry  whether  or  not  we  would 
object  to  her  daughter's  piano  practicing  for  an 
hour  in  the  afternoon;  and  we  still  didn't  know 
whether  we  had  the  place. 
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Q.  Mrs.  Lynch,  did  you  rent  the  place  at  that 
time  ?  A.     No. 

Q.  Tell  us  about  the  next  time  you  saw  or  talked 
to  Mrs.  Sharp  ! 

A.  We  went  over  to  see  her  the  next  day,  and  she 
decided  to  rent  the  place  to  us. 

Mr.  Matot:  I  move  to  strike  what  she  decided 
to  do.  [17] 

The  Court :     It  may  go  out. 

Q.  (By  Mr.  Scheir) :  What  did  she  say  about 
renting  the  place? 

A.     She  said  she  had  decided  to  rent  it  to  us. 

Q.     Did  she  rent  it  to  you  at  that  time? 

A.  Orally.  We  did  not  have  leases  until  the  fol- 
lowing day. 

Q.  Mrs.  Lynch,  I  show  you  what  purports  to  be  a 
lease  dated  June  11,  1948,  for  premises  known  as 
430  Daisy  Avenue,  Long  Beach,  California,  and  ask 
you  if  that  is  the  lease  which  you  signed  at  that 
time.  A.     It  is. 

Mr.  Scheir:  If  the  Court  please,  I  offer  this 
lease  dated  June  11,  1948,  in  evidence  as  Plaintiff's 
Exhibit  No.  6. 

The  Court:     It  may  be  received. 

(The  document  referred  to  was  marked  "LT. 
S.  Exhibit  No.  6"  and  was  received  in  evi- 
dence.) 
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IT.  S.  A.  EXHIBIT  No.  6 

Lease 

General 

This  Indenture,  Made  the  Eleventh  day  of  June, 
1948,  between  Dorothy  Sharp  and  Mr.  and  Mrs.  A. 
J.  Lynch.  Lessee  (whether  one  or  more). 
Witnesseth:  That  the  said  Lessor  has  leased,  and 
by  these  presents  does  grant,  demise  and  lease  unto 
the  said  Lessee,  and  the  said  Lessee  has  hired  and 
taken,  and  by  these  presents  does  hire  and  take  of 
and  from  the  said  Lessor, 

Premises  known  as  430  Daisy  Ave.,  Long  Beach, 
Calif,  and  described  in  O.  P.  A.  as  Lower  room — 
Upper  front — Upper  middle — Upper  rear.  Includ- 
ing kitchen  and  bath.  For  use  of  immediate  family 
only  under  the  agreement  of  this  lease. 

To  include  furniture  and  furnishings  as  stated 
in  rental  agreement  inventory. 

with  the  appurtenances,  for  the  term  of  One  Year, 
commencing  on  the  Eleventh  day  of  June,  1948,  and 
ending  on  the  Eleventh  day  of  June,  1949,  at  the 
total  rent  or  sum  of  Nine  Hundred  Dollars,  payable 
$75.00  in  advance  on  the  Eleventh  day  of  each  and 
every  calendar  month. 

Received  Two  hundred  and  twenty-five  Dollars. 
First  month  and  last  two  months  to  be  paid  in 
advance. 

Paid  June,  1948,  and  April  and  May,  1949. 
Lessee  agrees  to  pay  the  gas  and  electric  bills  as 
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part  of  agreement  for  rent  under  ceiling. 

Hot  water  to  be  furnished  by  lessor  for  the  first 
six  months  of  lease  unless  lessor  moves.  After  this 
period  to  be  paid  for  by  ten  tenants,  unless  other- 
wise agreed,  at  rate  of  $1.00  per  month. 

It  is  further  understood  that  no  linens  are  fur- 
nished. 

Lessee  agrees  to  give  possession  of  all  rooms  at 
end  of  lease  unless  otherwise  agreed  in  writing. 

And  the  said  Lessee  hereby  covenants  to  pay  the 
said  Lessor  the  said  rent,  herein  reserved  in  the 
manner  herein  specified.  And  not  to  make  or  suffer 
any  alteration  to  be  made  therein  without  the  writ- 
ten consent  of  the  Lessor. 

And  it  is  agreed  that  if  any  rent  shall  be  due  and 
unpaid,  or  if  default  shall  be  made  in  any  of  the 
covenants  herein  contained,  then  it  shall  be  lawful 
for  the  Lessor  to  re-enter  the  said  premises  and  to 
remove  all  persons  therefrom. 

And  That  at  the  expiration  of  the  said  term  or 
any  sooner  determination  of  this  lease,  the  said 
Lessee  will  quit  and  surrender  the  premises  hereby 
demised,  in  as  good  order  and  condition  as  reason- 
able use  and  wear  thereof  will  permit,  damages  by 
the  elements  excepted.  And  if  the  Lessee  shall  hold 
over  the  said  term  with  the  consent  expressed  or  im- 
plied, of  the  Lessor,  such  holding  shall  be  construed 
to  be  a  tenancy  only  from  month  to  month. 

The  lessee  acknowledges  the  house  and  furniture 
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are  in  good  condition  and  clean  and  agrees  to  leave 
it  the  same,  and  to  pay  for  any  damage  to  property 
or  furnishings. 

In  Witness  Whereof,  the  said  parties  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first 
above  written. 

/s/  MRS.  DOROTHY  SHARP, 

/s/  A.  J.  LYNCH, 

/s/  MRS.  A.  J.  LYNCH. 
Received  September  9,  1948. 
Admitted  February  24,  1950. 


Q.  (By  Mr.  Scheir)  :  Now,  Mrs.  Lynch,  at  the 
time  you  rented  accommodations  at  430  Daisy  Ave- 
nue, Long  Beach,  what  did  your  family  consist  of? 

A.    My  daughter,  my  husband  and  myself. 

Q.     How  old  is  your  daughter? 

A.     She  is  now  sixteen. 

Q.  Did  you  rent  these  accommodations  furnished 
or  unfurnished?  [18]  A.     Furnished. 

Mr.  Matot :  I  move  to  strike  it.  The  lease  speaks 
for  itself. 

The  Court:     Sustained. 

Q.  (By  Mr.  Scheir)  :  Mrs.  Lynch,  will  you 
please  describe  the  furnishings  in  each  room  in  this 
accommodation  ? 
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Mr.  Matot:  I  object  to  that  question  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial 
and  has  no  bearing  on  the  issues  before  this  honor- 
able Court. 

The  Court:     Sustained. 

Mr.  Scheir :  If  the  Court  please,  may  I  be  heard 
on  that  %  It  appears  the  defendant  is  contending  this 
place  was  rented  as  rooms. 

The  Court :  Aren't  you  anticipating  the  defense  % 
Suppose  you  wait  until  the  defense  goes  in. 

Mr.  Scheir:  I  was  trying  to  speed  it  up.  Very 
well. 

Q.  (By  Mr.  Scheir)  :  Mrs.  Lynch,  when  you 
rented  the  accommodations  at  430  Daisy  Avenue 
from  Mrs.  Sharp,  what  was  the  arrangement  as  to 
payment  of  the  rent  1 

Mr.  Matot:  We  object  to  that  on  the  ground  the 
lease  speaks  for  itself. 

The  Court:     Sustained. 

Mr.  Matot:     It  is  all  in  the  lease. 

The  Court:     Sustained. 

Mr.  Scheir :    May  I  see  the  lease  again,  please  ? 

The  Court:  Of  course,  if  there  is  a  contention 
she  didn't  pay  the  rent 

Mr.  Scheir:     No,  there  isn't,  your  Honor. 

The  Court:     That  isn't  the  argument,  is  it?  Shp 
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signed  the  lease,  the  lease  is  the  contract,  and  you 

either  stand  or  fall  on  the  lease.  I  assume  all  the 

payments  were  made,  at  least,  you  are  bringing  an 

action  to  recover  on  the  theory  the  payments  were 

made. 

Mr.  Scheir :  If  counsel  will  stipulate  that  in  addi- 
tion to  the  rent  there  was  a  cleaning  charge  of 
$25.00,  I  will  not  pursue  the  matter  further. 

Mr.  Matot :     I  will  stipulate  to  nothing  whatever. 

Mr.  Scheir :     Very  well. 

Q.     Mrs.  Lynch,  how  did  you  pay  the  rent? 

Mr.  Matot:  Now,  I  object  to  that  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial.  The 
lease  is  the  best  evidence,  your  Honor. 

The  Court:     Overruled. 

The  Witness:  We  paid  the  first  month  and  the 
last  two  months  of  the  lease  in  one  check,  plus  a 
twenty-five  dollar  cleaning  deposit. 

Q.  (By  Mr.  Scheir)  :  And  how  did  you  pay  the 
rent  for  the  succeeding  months'? 

A.     $75.00 

Mr.  Matot:  I  object  to  that  as  incompetent,  [20] 
irrelevant  and  immaterial. 

The  Court:     Overruled. 

Mr.  Scheir:  If  your  Honor  please,  I  am  trying 
to  establish  my  case. 

The  Court:     Overruled. 

Mr.  Scheir:     Will  you  answer? 

The  Witness:  We  paid  each  month  on  the  11th 
of  the  month. 

Q.     (By  Mr.  Scheir)  :    By  a  check  or  cash? 
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A.     By  check. 

Q.  How  much  did  you  pay  each  month  after 
the  first  month? 

A.  We  paid  $75.00  for  the — I  have  to  count  on 
my  fingers — for  the  first  six  months,  and  the  follow- 
ing five  we  paid  $76.00,  because  she  asked  a  dollar 
extra  for  the  gas  and  water  heater  the  last  six 
months. 

Q.  Now,  Mrs.  Lynch,  I  show  you  a  series  of 
checks,  ten  in  number,  and  ask  you  if  these  are  the 
checks  which  you  gave  to  Mrs.  Sharp  in  paymeir' 
of  the  rent  and  the  cleaning  fee? 

Mr.  Matot:  Wait  a  minute.  I  object  to  the  ques- 
tion. It  assumes  something  not  in  evidence.  It  says 
1 ' rent  and  cleaning."  I  object  to  the  question. 

Mr.  Scheir:  Your  Honor,  the  witness  testified 
she  paid  a  cleaning  fee  of  $25.00. 

The  Court:     Overruled. 

The  Witness :     They  are.  [21] 

Mr.  Scheir :  If  the  Court  please,  I  offer  these  ten 
checks  in  evidence  as  Plaintiff's  exhibit  next  in 
order. 

The  Court:     They  may  be  received. 

The  Clerk:     No.  7. 

(The  documents  referred  to  were  marked  "U. 
S.  Exhibit  No.  7,"  and  were  received  in  evi- 
dence.) 

Mr.  Scheir:  I  have  no  further  questions  of  this 
witness,  your  Honor. 
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Cross-Examination 
By  Mr.  Matot: 

Q.  Now,  Mrs.  Lynch,  did  you  ever  live  in  this 
apartment  prior  to  the  11th  day  of  June  of  1948? 

A.     I  did  not. 

Q.  Now,  at  the  time  you  and  your  husband 
signed  this  lease,  did  you  read  it  carefully  before 
you  signed  it?  A.    We  did. 

Q.  You  know  everything  that  was  contained 
within  that  lease?  A.     I  believe  so. 

Q.  Now,  during  the  first  month,  from  the  11th 
day  of  June,  1948,  to  the  11th  day  of  July,  1948, 
how  many  persons  did  you  have  living  with  you 
in  that  accommodation  f 

A.  There  were  three  persons  living  in  that  ac- 
commodation. 

Q.  Isn't  it  a  fact  that  you  had  some  six  persons 
living  there  with  you  for  one  month,  other  than  the 
three  persons  in  [22]  your  immediate  family  ? 

A.     That  is  not  true. 

Q.    They  were  never  there  at  any  time  f 

A.    They  did  not  live  there. 

Q.  Well,  what  do  you  mean  they  didn't  live 
there  ? 

A.  We  had  guests  for  a  couple  of  nights,  but  they 
did  not  live  there. 

Q.     How  many  nights  ? 

A.  We  had  a  family  of  guests  for  two  nights,  one 
night  with  the  permission  of  the  landlady,  and 

Q.  I  am  discussing  now  about  June  11th  to  July 
11th. 
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A.  We  did  not  have  any  guests  during  that 
time 

Q.    No  guests?  A.    that  I  recall. 

Q.  Very  well.  When  was  the  last  month  you  paid 
rent  under  this  lease1? 

A.     From  May  11th  to  June  11th,  1949. 

Mr.  Matot:     O.  K.,  that  is  all. 

Mr.  Scheir:     No  further  questions,  Your  Honor. 

(Witness  excused.) 

The  Court:     Call  your  next  witness. 

Mr.  Scheir:    Mrs.  Gutierrez.  [23] 

LILLY  GUTIEKREZ 

called  as  a  witness  by  and  on  behalf  of  the  Plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :     Your  name,  please. 

The  Witness :     Lilly  Gutierrez. 

The  Clerk:     Please  be  seated. 

Direct  Examination 
By  Mr.  Scheir: 

Q.  Mrs.  Gutierrez,  you  were  formerly  Lilly 
Dolci,  is  that  correct?  A.     Yes. 

Q.  Have  you  ever  lived  at  537  Melrose  Way  in 
Long  Beach,  California?  A.     Yes,  sir. 

Q.  During  what  period  of  time  did  you  live 
there  f 

A.     I  paid  rent  from  November  5,  1947, 

Mr.  Matot:  I  move  to  strike  it  on  the  ground  it 
is  not  responsive. 


64  United  States  of  America 

(Testimony  of  Lilly  Gutierrez.) 

The  Court:     Denied. 

The  Witness:  and  I  lived  there  until  Octo- 
ber of  nineteen-forty — well,  I  was  married  and  I 
moved  out  I  think  in  '48. 

Q.  (By  Mr.  Scheir)  :  During  the  time  you  lived 
there,  to  whom  did  you  pay  your  rent? 

A.     Mrs.  Dorothy  Sharp.  [24] 

Q.     And  how  much  did  you  pay? 

A.  I  paid  $30.00  for  the  first  two  months,  and 
twenty -nine  thereafter. 

Q.  In  addition  to  the  thirty-dollar  payment,  were 
there  any  additional  charges  % 

A.     $5.00,  cleaning  charge. 

Q.  Were  these  premises  rented  to  you  furnished 
or  unfurnished  ?  A.     Furnished. 

Q.  Now,  Mrs.  Gutierrez,  I  show  you  two  receipts, 
one  dated  November  5,  1947,  the  other  December  5, 
1947,  and  ask  you  from  whom  you  obtained  those 
receipts  % 

A.  I  obtained  the  first  one  from  Mrs.  Sharp — 
both  of  them  from  Mrs.  Sharp ;  but  the  one  that  has 
"Cleaning  charges  paid,"  she  had  given  me  that  re- 
ceipt later,  but  I  had  actually  paid  her  mother  and 
she  gave  me  written  receipt  for  the  rent  and  that 
charge  after  that. 

Q.  Do  these  two  receipts  represent  the  rent  for 
the  month  of  November  and  the  rent  for  the  month 
of  December  and  the  cleaning  charge  1 

A.     Yes,  sir. 

Mr.  Scheir :  If  the  Court  please,  I  offer  these  two 
receipts  as  Plaintiff's  exhibits  next  in  order. 
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The  Clerk:     No.  8. 
The  Court :     They  may  be  received.  [25] 

(The  documents  referred  to  were  marked 
"U.  S.  Exhibit  No.  8,"  and  were  received  in 
evidence.) 

Mr.  Scheir:  I  have  no  further  questions,  your 
Honor. 

The  Witness :     May  I  say  something  1 

The  Court :     No ;  I  am  sorry. 

The  Witness :     I  have  plenty  to  say. 

Cross-Examination 
By  Mr.  Matot : 

Q.  Now,  when  you  moved  in  there,  Mrs.  Gutier- 
rez, you  saw  another  bed  that  you  wanted,  didn't  you, 
in  that  house  ?  A.     No,  I  did  not. 

Q.  And  isn't  it  a  fact  that  Mrs.  Sharp  charged 
you  a  dollar  for  giving  you  a  different  bed  ? 

A.  That  is  not  true.  I  didn't  see  the  bed  until  I 
actually  moved  into  the  house  and  paid  the  rent. 

Q.  You  didn't  ask  her  to  move  a  bed  in  extra  for 
you?  A.     No. 

Q.     And  you  did  not  pay  $1.00  extra  for  this  bed? 

A.  She  had  what  you  might  call  a  Hollywood 
studio  couch,  and  said  it  was  a  new  couch,  and  asked 
me  if  I  would  be  willing  to  pay  a  dollar  extra  for  that 
until  it  was  paid  for.  I  said  I  would  do  that,  because 
I  wanted  a  place  to  stay. 

Q.  So  you  actually  paid  this  dollar  to  get  that 
other  bed?  A.     Yes.  [26] 

Mr.  Matot :     That  is  what  I  wanted. 


66  United  States  of  America 

(Testimony  of  Lilly  Gutierrez.) 

Redirect  Examination 
By  Mr.  Scheir : 

Q.  Mrs.  Gutierrez,  did  you  rent  these  accommoda- 
tions furnished  or  unfurnished  ? 

A.     Furnished. 

Q.  Was  there  another  bed  in  there  at  the  time, 
other  than  this  Hollywood  bed  % 

A.     There  was  not. 

Mr.  Scheir :     I  have  no  further  questions. 

Mr.  Matot :     Nothing  further,  your  Honor. 

The  Court :     You  may  step  down. 

The  Witness :     I  can't  say  anything  % 

The  Court:     No. 

(Witness  excused.) 

The  Court:  How  many  witnesses  do  you  have, 
Mr.  Scheir? 

Mr.  Scheir :  That  is  my  case. 

The  Court:  How  many  witnesses  do  you  have, 
Mr.  Matot? 

Mr.  Matot :  About  three. 

The  Court:  It  is  twelve  o'clock.  We  will  recess 
until  two  o'clock  this  afternoon. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2:00  o'clock  p.m.,  of  the  same 
day.)  [27] 


Friday,  February  25,  1950 

Mr.  Matot:  If  your  Honor  please,  the  plaintiff 
having  rested,  it  is  now  our  intention  to  argue  a  mo- 
tion for  non-suit. 
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The  Court :  Mr.  Matot,  I  am  not  interested  in  any 
argument  you  may  make  at  this  time.  I  want  all  the 
evidence  before  the  Court.  You  are  wasting  the 
Court 's  time  by  making  an  argument  at  this  time. 

Mr.  Matot :  Very  well.  I  merely  want  to  protect 
the  record. 

The  Court :  The  record  may  show  you  offered  to 
make  an  argument  and  I  have  discouraged  it. 

Mr.  Matot :     Very  well. 

Mrs.  Sharp,  will  you  take  the  witness  stand. 

DOROTHY  SHARP 

a  defendant  herein,  called  as  a  witness  in  her  own 
behalf,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk :     Your  name  is 

The  Witness :     Dorothy  Sharp. 

The  Clerk :     Take  the  stand. 

Direct  Examination 
By  Mr.  Matot: 

Q.     Mrs.  Sharp,  will  you  state  your  full  name  % 

A.     Mrs.  Dorothy  Sharp.  [28] 

Q.     Where  do  you  reside? 

A.    428  Daisy  Avenue,  Long  Beach. 

Q.     And  are  you  the  defendant  in  this  action? 

A.    Yes. 

Q.  And  you  are  the  owner  of  the  property  de- 
scribed in  this  complaint  %  A.     Yes. 

Mr.  Matot :  May  I  have  Exhibit  No.  5,  I  believe, 
the  newspaper. 

Q.  Now,  Mrs.  Sharp,  I  will  show  you  at  this  time 
Plaintiff's  Exhibit  No.  5,  which  is  a  copy  of  the 


68  United  States  of  America 

(Testimony  of  Dorothy  Sharp.) 
classified  ad  section  of  the  Long  Beach  Independent, 
and  call  your  attention  particularly  to  the  ad  marked 
here  in  red.  A.     Yes. 

Q.  Now,  did  you  put  that  ad  in  the  paper,  Mrs. 
Sharp? 

A.  Yes.  May  I  look  at  it  just  a  moment  to  see  if 
I  see  something  else  on  here  1 

Q.    Yes. 

A.  Pardon  me  a  moment;  I  have  to  run  down 
these  quickly.  There  is  also  another  ad  in  here  I 
placed  the  same  day,  running  in  the  paper  the  same 
day. 

I  find  one  here 

Q.  Will  you  read  the  other  ad  you  put  in  on  the 
same  day? 

A.  Yes.  I  advertised  rooms.  In  this  case  I  took 
one  specific  room  and  advertised  it.  Then,  of  course, 
I  talked  [29]  to  the  people,  naturally,  regarding  it, 
and  if  they  didn't  want  it  I  had  two  others,  or  one 
other,  and  instead  of  advertising  them  both  I  just 
put  one  ad  in. 

Q.     What  did  the  other  ad  refer  to  ! 

A.     The  rooms  I  had  for  rent. 

Q.     No,  the  first  one. 

A.    My  own  duplex.  I  lived  in  my  own  duplex. 

Q.    You  covered  that  one  by  the  other  ad,  did  you  ? 

A.  No.  Maybe  I  am  not  understanding  you  cor- 
rectly. 

Q.  Which  duplex  did  the  first  one  refer  to,  your 
own,  or  the  one  under  consideration  here  in  this  suit  1 
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A.  The  first  one  mentioned  here,  identified  in  red, 
is  my  own  duplex ;  and 

Q.  Where  you  were  living,  you  were  going  to  rent 
that? 

A.  I  had  considered  it.  Briefly,  I  would  need  to 
explain  that,  probably,  to  the  Court.  That  ran  the 
one  day  only.  I  had  been  advertising  for  several 
days — If  I  had  the  papers  here,  I  could  show  The 
Independent  people — if  they  brought  their  correct 
records  of  my  whole  advertising,  they  would  show 
that  (indicating)  had  been  running,  "Exceptionally 
private  studio  room  for  lady ;  clean  quiet.  Laundry, 
kitchen.   Close  in.  Phone  64-1123." 

Q.     That  was  the  one  involving  your  room  ? 

A.    Yes. 

Q.  And  this  (indicating)  was  the  one  in  which 
you  were  [30]  contemplating  renting  your  own 
apartment  1  A.     Yes. 

Mr.  Scheir:  Your  Honor,  I  object  to  this  whole 
line  of  testimony  as  being  leading.  I  don't  mind  the 
witness  answering  the  question,  but  I  do  object  to  the 
leading  and  suggestive  questions. 

The  Court:     Overruled. 

Q.  (By  Mr.  Matot) :  Now,  Mrs.  Sharp,  when 
and  where  did  you  meet  the  tenants  known  as  A.  J. 
Lynch  and  Mrs.  A.  J.  Lynch? 

A.  I  believe  the  first  time  I  seen  them  I  was  al- 
ready in  the  duplex  where  the  rooms  are,  and  my — 
ordinarily,  you  will  notice,  in  both  ads  I  gave  only 
my  phone  number,  and  I  talk  to  people  on  the  phone. 

This  was  a  very  great  exception,  when  my  daugh- 
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ter  answers  the  phone ;  and  even  though  she  knows  I 
usually  do  that,  I  was  in  the  other  side  of  the  house 
and  I  had  been  called  back  so  often,  and  the  people 
seemed  to  be  very  anxious,  she  said,  so  she  gave  the 
address,  and  they  came  right  over. 

I  was  there  showing  it  to  somebody  else,  and  it 
seems  before  I  left  they  came  to  the  door,  as  I  was 
leaving.  I  don't  believe  I  talked  to  them  at  my  house 
at  all.  I  thought  they  wanted  to  see  the  rooms,  and 
I  remember  very  distinctly  we  were  standing  in  the 
kitchen  of  the  duplex  in  question,  where  the  rooms 
are,  when  I  realized  they  wanted  to  know  about  the 
duplex.  They  seemed  to  like  the  place,  and  I  went 
ahead  [31]  and  showed  it  to  them. 

And  I  would  like  a  chance  to  explain  to  the  Court, 
before  this  becomes  confusing,  about  the  ad  on  the 
duplex. 

Q.     Go  ahead. 

A.  I  put  it  in  the  night  before.  You  can  only  can- 
cel your  ad  up  to  twelve  o'clock,  but  you  can  put 
them  in  up  to  four-thirty.  I  had,  on  the  spur  of  the 
moment,  decided  I  would  move  back  where  the  rooms 
were,  to  that  side,  and  rent  the  side  I  was  in,  which 
I  had  done  four  years  previously.  I  put  the  ad  in, 
but  couldn't  take  the  other  out. 

Meantime,  I  knew  I  had  to  hurry  and  make  a 
quick  decision  and  get  it  in  before  four  o'clock  for 
the  deadline.  So  I  done  that,  and  couldn't  take  the 
other  out.  Then  I  decided,  in  the  meantime,  I  would 
stay  as  I  was,  and  when  these  people  were  already 
in  the  house,  and  they  seemed  to  like  it,  I  talked  with 
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them  about  it,  and  they  seemed  to  want  it ;  and  as  far 
as  the  rooms  go,  I  even  had  one  person  in  there  then 
where  the  rooms  were. 

Q.  Go  ahead.  What  was  your  conversation  with 
the  Lynches  as  to  these  rooms? 

A.  Well,  I  told  them  there  were  three  rooms,  and 
I  said,  "That  is  the  only  way  my  OP  A  are,"  and  I 
said,  "I  don't  care  to  change  it  on  my  set-up  here." 
I  said  if  they  wanted  to  take  the  three  rooms  I  didn't 
know  of  any  reason  why  they  couldn't.  And  I  in- 
sisted— I  wanted  to  show  them  the  OPA,  [32]  and 
they  said  "No." 

I  said  I  was  very  tired  looking  after  the  three 
rooms,  and  it  would  give  me  a  little  rest,  if  they  want 
to  take  them  and  assume  all  utilities  and  about  one 
hour  a  week  vacuuming  through  the  center  of  the 
house,  I  would  reduce 

Q.  What  was  the  OPA  ceiling  on  those  rooms  at 
that  time  % 

Mr.  Scheir:  I  object  to  that.  The  official  records 
are  in  evidence  and  speak  for  themselves. 

Mr.  Matot:  Very  well.  May  I  have  Defendant's 
Exhibit  A. 

Q.  Will  you  look  at  this  schedule  and  tell  me 
what  your  OPA  rental  was  on  those  rooms  on  June 
1st  of  1948? 

A.  Well,  I  am  afraid  I  did  not — This  is  the 
schedule  for  my  rooms. 

Q.     What  would  that  amount  to  by  the  month  %     , 

Mr.  Scheir:     I  object  to  that,  your  Honor. 
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The  Witness :  The  total  was  about  ninety-five  or 
ninety-eight  dollars 

The  Court :     Just  a  moment. 

The  Witness:     I  am  sorry. 

Mr.  Scheir:  I  object  to  that,  your  Honor.  The 
records  are  in  evidence  and  they  speak  for  them- 
selves. 

Mr.  Matot:  She  is  testifying  from  the  record, 
your  Honor.  [33] 

The  Court :     Overruled. 

Q.     (By  Mr.  Matot)  :     $95.00  a  month? 

A.     Well,  it  was  over  that. 

Q.  Well,  it  was  at  least  $95.00  a  month  under  that 
schedule  before  you  ! 

A.  As  I  figured,  the  very  least  it  could  be — It 
made  a  difference  how  many  people  were  in  and  ac- 
cording to  whether  they  had  kitchen  privileges  or 
not,  so  I  never  figured  what  the  very  least  was,  but 
it  was  around  that. 

Q.  So  you  told  them  they  could  have  it  for  $75.00, 
which  you  figured  was  about  $20.00  under  the  OPA 
ceiling  1 

Mr.  Scheir :  I  object  to  that,  your  Honor.  It  calls 
for  a  conclusion  of  the  witness. 

The  Court:     Overruled. 

The  Witness :  My  operating  expenses  were  about 
eight 

Q.     (By  Mr.  Matot)  :     No,  answer  the  question. 

Read  the  question,  please. 

(The  question  was  read.) 

A.    Yes. 
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Q.  And  this  is  the  lease  you  entered  into  with 
them  for  those  rooms,  Plaintiff's  Exhibit  6? 

A.     Yes,  this  is  the  lease. 

Q.  Now,  Mrs.  Sharp,  when  did  you  get  a  letter  or 
a  command  subpoena  from  the  Office  of  the  Hous- 
ing Expediter  after  the  execution  of  this  lease  ?  [34] 

A.     It  was  in  January,  1949. 

Q.     And  what  matter  did  they  call  you  in  on? 

A.  On  a  matter  of  another  rental.  It  was  a  mat- 
ter of  $6.00  they  claimed  were  overcharged. 

Q.  No  mention  was  made  about  this  Lynch  ar- 
rangement at  that  time  f 

A.     No.   I  never  did  receive  any  letters 

Q.  When  did  you  first  hear  about  this  Lynch  situ- 
ation ? 

A.  After  I  was  in  the  office  and  talked  to  him 
about  this  $6.00,  which  he  very  quickly  admitted  was 
of  very  little  merit,  but  then  immediately  took  up  the 
matter  of  the  Lynches. 

Q.  I  will  show  you  here  a  document,  the  original 
of  which  is  Plaintiff's  Exhibit  No.  3.  Now,  will  you 
tell  me  whose  handwriting  this  is  in  ? 

A.  Well,  this  is  the  OPA  that  was  made  out,  but 
I  believe  his  name  is  Mr.  Wilson  in  the  OPA  office, 
on  January  14th.  I  dated  it  myself  at  the  bottom, 
when  I  signed  it. 

Q.  How  did  you  come  to  sign  that  document,  Mrs. 
Sharp  ?  Tell  us  what  happened. 

Mr.  Scheir:  If  your  Honor  please,  I  will  object 
to  this  line  of  testimony  inasmuch  as  it  has  been  well 
established  in  an  action  of  this  kind  the  validity  of 
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the  order  issued  b}^  the  area  rent  office  cannot  be 
attacked  unless  the  tenant  has  exhausted  his  admin- 
istrative remedies.  Unless  that  has  been  done,  any 
effort  to  attack  the  validity  of  the  order  [35]  is  ad- 
missible. 

The  Court:     Overruled. 

Q.     (By  Mr.  Matot)  :     Go  ahead  and  tell  us. 

A.  Well,  Mr.  Wilson  brought  this  up,  and  he  said 
the  people  being  related  was  the  reason  I  couldn't 
rent  to  them.  Well,  I  said  I  had  never  heard  of  any 
such  ruling,  and  after  all  I  dealt  with  the  OPA  for  a 
good  many  years,  so  I  asked  to  see  it ;  and  he  hunted 
down  and  in  the  bottom  drawer  of  the  bottom  of  the 
desk  he  found  a  book,  and  in  the  middle  of  the  para- 
graph, in  very  fine  print,  he  read  something  that 
might  have  been  interpreted  that  I  couldn't.  But  I 
have  never  seen  it  published,  and  had  no  idea  there 
was  any  such 

Q.  Tell  me  what  he  said  he  was  going  to  do  to  you 
if  you  didn't  sign  it. 

A.  Well,  he  was  going  to  sue  me,  and  what  not. 
However,  he  led  me  to  believe — He  said  that  if  I 
would  sign  it  that  he  would — well,  they  would  take  it 
as  though  it  were  a  new  registration  of  an  apartment 
and  handle  it  as  though  it  were.  He  led  me  to  believe 
that,  and  they  would  establish,  after  a  fair  investiga- 
tion, establish  a  ceiling. 

Q.  What  else  did  he  tell  you  about  it?  If  you 
didn't  sign  it,  what  would  he  do?  I  want  you  to  tell 
us  about  that. 

A.    Well,  yes,  he — Well,  I  was  rather  provoked 
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that  I  hadn't  been  sent  any  letter,  and  I  asked  why, 
and  he  couldn't  explain  why  they  hadn't  sent  me  a 
letter  all  this  time.  [36]  Always  before  I  had  re- 
ceived one  from  them  very  promptly.  And  I  told 
him,  "I  have  never  rented  it  any  other  way.  I  don't 
see  why  I  should  have  to  change  my  OPA.  Why  are 
you  making  me  do  this  when  I  have  never  rented  it 
at  any  time  during  my  ownership  other  than 
rooms  ? ' ' 

And  he  just  said  they  would  sue  me  if  I  didn't, 
and  I  had  to. 

Q.  Later  on  you  went  back  to  file  an  appeal, 
didn  't  you  %  A.     Yes. 

Q.     And  what  did  this  man  tell  you  then? 

A.  Well, . I  made  an  appointment  myself  to  talk 
to  the  head  of  the  OPA,  and  I  went  in  of  my  own 
accord  to  file  an — I  wanted  to  talk  it  over  with  him 
before  I  appealed  their  action  in  the  matter,  which 
was  more  than  merely  unfair.  It  was  a  matter  of  a 
great  deal  of  spite  and  prejudice  mixed  in. 

Mr.  Scheir :  Your  Honor,  I  move  that  portion  of 
the  answer  be  stricken. 

The  Court :     It  may  go  out,  the  last  part. 

Q.  (By  Mr.  Matot) :  What  did  he  say  you  had 
to  do  before  you  could  file  the  appeal  % 

A.  I  had  to  deposit  the  full  amount  of  money 
with  him  or  I  couldn't  file  an  appeal.  That  is  printed 
on  the  back  of  the  notice  I  received. 

Q.  Did  anybody  other  than  you  hear  him  make 
that  statement?  [37] 

A.  There  was  no  one  with  me.  There  was  only 
his  secretary  in  and  out  of  the  room.    But  that  is 
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printed  on  the  back  of  the  form  they  sent  me,  that 
I  had  to  deposit  the  money  in  order  to  make  the  ap- 
peal. 

Q.  I  show  you  this  document,  and  will  you  show 
me  where  it  says  anything  about  requiring  you 
to 

A.  It  is  not  on  that  paper;  it  is  another  paper. 
You  might  not  have  that  paper.  It  is  one  they  sent 
me. 

Mr.  Scheir:  I  believe  it  is  on  the  order  itself, 
your  Honor,  which  is  Plaintiff's  Exhibit  No.  3.  It  is 
a  photostatic  copy  of  an  order. 

The  Witness :     I  have  3. 

Mr.  Scheir:     No,  it  is  No.  4. 

The  Court :     There  is  nothing  on  the  back  of  4. 

Mr.  Scheir:     That  (indicating)  is  the  original. 

Mr.  Matot :  Your  Honor,  I  call  your  attention  to 
the  fact  that  this  exhibit  No.  4  is  not  a  complete  copy 
of  the  original. 

Mr.  Scheir :  Your  Honor,  evidently  the  back  was 
not  photostated,  in  which  event  I  will  submit  the 
original  and  ask  leave  to  withdraw  it  at  the  conclu- 
sion of  the  trial. 

The  Court :     That  will  be  the  order. 

Q.  (By  Mr.  Matot)  :  Will  you  show  me  on  the 
back  of  this  order  where  it  provides  that  you  must 
deposit  the  amount  of  [38]  the  overcharge  before 
you  can  appeal1? 

A.  Just  one  moment.  Well,  it  does  list — I  don't 
know  if  I  am  reading  too  hastily  or  if  this  is  the  one : 

"Failure  on  your  part  to  make  the  refunds  within 
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the  30-day  period  above  mentioned  is  a  violation  of 
the  Bent  Regulations  and  this  Order  and  may  sub- 
ject you  to  suit  for  three  times  the  amount." 

Q.     Well,  did  he  tell  you 

A.  He  told  me  that,  and  I  was  sure  I  had  read  it 
on  the  back  of  one  of  the  papers.  He  did  tell  me  that, 
because  that  was  one  of  the  first  things  he  said  when 
we  started  to  talking,  that  I  had  gone  three  days  over 
the  time  to  possibly  refund,  and  we  discussed  the 
matter. 

I  said  I  didn't  have  the  money  to  deposit,  either. 
He  didn't  have  anything  to  say  to  that,  that  I 
couldn't  even  appeal  it  because  I  didn't  have  the 
money  to  deposit. 

Q.  Did  you  sign  this  of  your  own  free  will,  or  did 
this  man  Wilson  force  you  to  sign  it  % 

Mr.  Scheir :  I  object  to  that.  That  calls  for  a  con- 
clusion on  the  part  of  the  witness.  The  Court  has 
heard  the  testimony  concerning  this  conversation, 
and  should  make  his  own  decision. 

The  Court:  The  question,  as  I  understand,  is 
"Did  you  sign  this1?"  What  do  you  mean  this 
"this?" 

Mr.  Matot :  I  mean  Plaintiff's  Exhibit  3,  which  is 
the  [39]  registration  certificate  which  she  is  alleged 
to  have  signed. 

The  Court :     Is  that  your  signature  % 

The  Witness :    Yes. 

Mr.  Matot :    Will  you  read  my  question  % 
(The  question  was  read.) 
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The  Witness:  I  am  willing  to  let  it  stand  on 
whatever  the  Court  thinks. 

Q.  (By  Mr.  Matot) :  What  did  you  do  f  Did  you 
sign  that  of  your  own  free  will  or  not  ? 

A.     No,  I  don't  think  you  could  say  that  possibly. 

Q.     You  didn't  want  to  sign  it?  A.     No. 

Mr.  Scheir:  If  your  Honor  please,  I  object  to 
counsel  leading  the  witness.  I  also  object  to  asking  a 
question  which  calls  for  the  conclusion  of  the  witness. 

Now,  whether  or  not  she  was  forced  to  sign  it  is  a 
matter  for  determination  by  the  Court.  Being  threat- 
ened with  suit,  in  my  opinion,  is  not  coercion. 

The  Court:     Overruled. 

Q.  (By  Mr.  Matot)  :  Would  you  have  drawn  one 
of  those  up  and  signed  it,  of  your  own  free  will,  and 
sent  it  in  1 

A.  No.  I  am  very  sure  if  I  had  left  the  office  I 
never  would  have  made  it  out. 

Q.  This  is  in  the  handwriting  of  the  officer  of  the 
OPA?  A.    Yes.  [40] 

Mr.  Matot:     You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Scheir : 

Q.  Mrs.  Sharp,  did  you  read  this  registration 
statement  before  you  signed  it  1 

A.  He  asked  me  the  questions,  wrote  it  out  him- 
self, and  pushed  it  to  me. 

Q.  The  information  appearing  on  the  registra- 
tion statement  is  true? 

A.     Yes,  I  believe  it  is. 

The  Court:     May  I  see  that? 
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Mr.  Scheir:     May  I  have  the  lease,  your  Honor? 

Q.  Mrs.  Sharp,  how  many  rooms  does  this  part  of 
the  duplex  contain,  that  is,  the  part  you  rented  to  the 
Lynches  ? 

A.  Two  bedrooms.  It  contains  three  rooms  for 
renting,  or,  if  used  for  a  home,  is  generally  consid- 
ered as  two  bedrooms. 

Q.     How  many  rooms  does  the  unit  itself  contain  ? 

A.     Five  rooms. 

Q.     What  are  those  rooms  ? 

A.  Living  room,  two  bedrooms,  or,  in  this  case,  it 
was  used  as  a  studio  room  and  two  bedrooms. 

Q.    What  else? 

A.  Kitchen  and  bath,  and  an  extra  sitting  room 
upstairs ;  we  call  it  a  den.  [41] 

Q.    Are  all  the  rooms  located  on  one  floor? 

A.     No. 

Q.     Two  floors?  A.     Yes,  sir. 

Q.     What  is  located  on  the  first  floor? 

A.     A  studio,  a  kitchen,  and  bath. 

Q.    What  rooms  are  on  the  upper  floor? 

A.     Two  beedrooms  and  a  sitting  room. 

Q.  These  rooms  were  rented  to  the  Lynches  fur- 
nished, is  that  correct?  A.     Yes. 

Q.  What  furniture  did  you  have  in  the  kitchen 
when  the  Lynches  rented  the  place  ? 

Mr.  Matot:  I  object  to  that,  incompetent,  irrele- 
vant and  immaterial,  and  outside  the  issues  raised 
here. 

The  Court :     Overruled. 
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The  Witness :  The  same  as  had  always  been  there 
and  is  still  there. 

Q.  (By  Mr.  Scheir)  :  I  wish  you  would  explain 
what  you  mean  by  that.  What  furniture  was  there  ? 

A.    You  want  me  to  name  each  piece? 

Q.     Yes,  if  you  can. 

A.  Stove,  and  refrigerator,  table,  and  three 
chairs.  The  rest  is  built  in. 

Q.  What  furniture  did  you  have  in  what  you  call 
the  [42]  sitting  room  I 

A.  A  divan,  chair,  large  library  table,  rugs,  a 
desk  and  a  small  oval  table. 

Q.  What  furniture  did  you  have  in  the  rooms 
upstairs  ? 

A.  The  bedrooms  now  ?  I  was  describing  the  sit- 
ting room  upstairs. 

Q.  I  mean  the  room  downstairs.  You  have  de- 
scribed the  furniture  in  the  kitchen.  You  say  you 
have  another  room  downstairs.  What  furniture  is  in 
that  room? 

The  Witness:  Would  you  mind  if  I  say  some- 
thing % 

The  Court :     Answer  the  question. 

The  Witness :  All  right,  I  will  do  it  the  hard  way. 
Downstairs,  in  the  studio  room — which  might  have 
been  called  the  living  room,  according  to  how  they 
want  to  use  it — was  a  studio  divan,  and  there  was  a 
table — Oh,  dear.  I  traded  with  them  one  piece  of 
furniture. 

The  Court :  Is  there  any  contention,  counsel,  that 
these  apartments  weren't  furnished? 


vs.  Dorothy  Sharp  81 

(Testimony  of  Dorothy  Sharp.) 
Mr.  Scheir :     No.  I  am  merely  bringing  out 


The  Witness :     I  changed  a  piece  of  furniture. 

Mr.   Scheir:     the  way  the  apartments  were 

furnished,  to  show  it  was  rented  as  an  entire  unit. 

Mr.  Matot:     I  don't  see  how  you  can  show  that  by 
this  testimony. 

The  Court:     I  don't  see  how  this  is  material.  [43] 

The  Witness:     It  had  a  dresser  in  it  when  they 

took  it,  in  the  studio  room,  and  for  their  convenience 

I  took  it  out  and  gave  them  a  table  they  could  make 

a  dining  room,  since  they  had  no  dining  room. 

Q.  (By  Mr.  Scheir)  :  Mrs.  Sharp,  will  you  point 
out  to  me  the  ad  which  you  read  to  the  Court  before 
when  counsel  was  questioning  you? 

A.  Yes  (indicating).  "Exceptionally  private  stu- 
dio room  for  lady ;  clean,  quiet.  Laundry.  Kitchen. 
Close  in.  Phone  64-1123." 

Q.     Which  room  did  that  ad  pertain  to  1 

A.  The  studio  room.  It  was  a  living  room,  or,  if 
used  as  a  family  dwelling,  it  would  be  used  as  a  liv- 
ing room,  naturally. 

Q.     To  which  apartment  did  the  other  ad  pertain  ? 

A.     To  my  own  home. 

Q.  You  never  moved  from  that  apartment,  did 
you  I  A.     No. 

Mr.  Matot:  I  object  to  that,  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Overruled. 

Mr.  Scheir :    You  may  answer  the  question. 

The  Witness:     I  answered  it  "No." 

Q.     (By  Mr.  Scheir) :     Now,  I  call  your  attention 
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to  the  lease  which  you  entered  into  with  Mr.  and 
Mrs.  Lynch,  which  [44]  lease  bears  your  signature. 
I  call  your  attention  to  that  part  of  the  lease  which 
reads,  "Lower  room — Upper  front — Upper  mid- 
dle— Upper  rear."  Which  one  was  the  upper  room? 

Mr.  Matot:  I  object,  incompetent,  irrelevant  and 
immaterial  because  the  lease  speaks  for  itself. 

The  Court :     Overruled. 

Q.  (By  Mr.  Scheir) :  Which  was  the  lower 
room?  A.     The  studio  room.   Those 

Q.  Just  a  minute.  Which  one  was  the  upper 
front  ? 

A.     That  was  the  upper  front  bedroom. 

Q.    Which  was  the  upper  middle  1 

A.  The  room  referred  to  as  the  sitting  room.  It 
at  one  time  had  an  OPA  on  it. 

Q.    Which  was  the  upper  rear? 

A.    Upstairs  rear  bedroom. 

Q.  The  lease  further  reads,  "Including  kitchen 
and  bath."  Were  there  any  rooms  in  addition  to 
these  rooms  in  the  apartment  I 

Mr.  Matot:  I  object  to  that,  incompetent,  irrele- 
vant and  immaterial. 

The  Court :     Overruled. 

The  Witness:     No. 

Q.  (By  Mr.  Scheir)  :  So  that  at  the  time  you 
advertised  the  studio  room  for  rent,  you  had  no  other 
room  other  than  the  rooms  which  appear  on  this 
lease  and  which  you  rented  to  the  [45]  Lynches,  is 
that  correct? 
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A.  In  that,  no  other  rooms  for  rent  except  in  that 
unit. 

Q.  By  this  lease  you  rented  the  entire  unit  to  the 
Lynches,  is  that  correct  % 

A.  That  would  have  given  them  possession  if 
they  rented  all  three  rooms. 

Q.  In  other  words,  the  Lynches  had  the  entire 
unit ;  there  was  no  other  space  left  that  they  did  not 
occupy  in  that  unit,  is  that  correct  1 

Mr.  Matot:  I  object,  your  Honor,  incompetent, 
irrelevant  and  immaterial,  and  calling  for  the  con- 
clusion of  the  witness. 

The  Court :     Overruled. 

The  Witness :     That  is  correct. 

Q.  (By  Mr.  Scheir) :  Now,  Mrs.  Sharp,  who 
paid  for  the  utilities  while  the  Lynches  were  living 
at  430  Daisy  Avenue  ? 

A.  Well,  I  paid  for — They  paid  their  own  elec- 
tric bill  and  gas  bill  for  their  cooking  and  heating. 
I  furnished  the  hot  water,  except  they  paid  one 
month.  They  paid  $1.00  for  one  month. 

Q.  There  was  a  separate  meter  for  this  apart- 
ment, was  there  not,  for  the  gas  and  electricity  % 

A.    Yes,  and  I  furnished  the  water. 

Q.     Is  that  correct,  there  was  a  separate  meter? 

A.     Yes.  [46] 

Q.  And  the  Lynches  paid  for  the  gas  and  elec- 
tricity which  was  shown  on  that  meter,  is  that  cor- 
rect %  A.    Yes. 

Mr.  Scheir :     I  have  no  further  questions. 

Mr.  Matot:     No  questions. 
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The  Court:     May  I  ask  the  witness  a  question? 

Mr.  Matot:     Certainly. 

The  Court :  You  had  a  duplex,  and  you  occupied 
one  side  and  rented  the  other  ? 

The  Witness:     Yes. 

The  Court :     Which  side  did  you  occupy  ? 

The  Witness:     428  Daisy  is  my  residence. 

The  Court:     What  is  537? 

The  Witness:  That  is  on  Melrose  Way,  on  a 
side  street,  a  small  apartment  that  faces  the  side 
street,  Melrose  Way. 

The  Court :     Is  that  a  different  building  1 

The  Witness:     Yes,  a  different  building. 

The  Court :    And  this  at  430  was  a  duplex  1 

The  Witness :     Yes. 

The  Court:  And  you  occupied  one  side  and  you 
rented  the  other? 

The  Witness:  Yes,  as  rooms.  Under  OPA,  as 
rooms  only.   I  have  never  had 

The  Court :  Was  it  under  OPA  as  an  apartment 
in 

The  Witness:  Before  the  Lynches  moved  [47] 
in? 

The  Court:     Yes. 

The  Witness:  No,  it  wasn't.  I  had  lived  there 
four  years  myself. 

The  Court:  Did  you  ever  rent  it  as  an  apart- 
ment? 

The  Witness:  No,  never.  I  moved  out  in  1946 
to  428  Daisy.  I  fixed  it  up  to  rent  as  rooms,  and  I 
never  rented  it  in  any  other  way. 
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The  Court:  Do  you  rent  the  other  side  as  an 
apartment  ? 

The  Witness:  The  side  I  was  living  in,  428 
Daisy,  had  been  a  single  family  dwelling. 

The  Court:     How  much  did  you  get  for  that1? 

The  Witness :     That  OPA  in  '42  was  fifty-five. 

The  Court:     $55.00? 

The  Witness:  Yes.  The  two  are  quite  different. 
That  is  all  on  the  lower  floor,  and  the  other  is  upper 
and  down,  and  there  is  quite  a  bit  more  square  foot- 
age on  that  side. 

The  Court :  Did  you  own  the  apartment  when  it 
was  originally  registered  with  OPA1? 

The  Witness:     Yes,  I  did. 

The  Court:  And  was  430  Daisy  listed  as  rooms 
at  that  time? 

The  Witness:  No,  that  was — there  was  no  list- 
ing, because  it  wasn't  under  OPA  when  I  bought  it. 

The  Court:     You  were  living  in  it? 

The  Witness:     Yes.  [48] 

The  Court:  When  you  moved  out  of  it,  did  you 
list  it  as  rooms  or  did  you  list  it  as  an  apartment? 

The  Witness:  As  rooms.  I  have  in  a  valise — I 
guess  I  left  it  in  the  car — the  original  registration 
on  rooms,  the  very  first  one,  prior  to  the  one  we 
have  in  court  today.  That  brought  considerably 
more  than  that  originally,  and  that  has  on  it  the 
date  of  the  original  registration  of  rooms — I  be- 
lieve it  was  August,  1946 — when  I  moved  out.  I  had 
lived  there  four  years,  and  moved  out  of  it,  and 
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registered  it  as  rooms  at  that  time.    That  was  the 

original  registration. 

The  Court :  Maybe,  if  it  was  registered  as  rooms 
originally,  the  plaintiff  has  a  copy  of  the  registra- 
tion. 

Mr.  Scheir:  We  have,  your  Honor;  but  inas- 
much as  the  maximum  rents  shown  on  this  registra- 
tion statement  have  been  changed  by  order,  we  did 
not  offer  it  in  evidence.  However,  I  have  it  here, 
if  the  Court  wishes  to  see  it. 

The  Court:  I  think  the  question  here  is  whether 
this  was  registered  as  rooms  or  an  apartment. 

Mr.  Scheir:  No,  the  question  is,  how  were  these 
housing  accommodations  rented  to  the  Lynches  ? 

Mr.  Matot:  No,  your  Honor,  that  wouldn't  be 
the  point  at  all. 

Mr.  Scheir:  Housing  accommodations  may  be 
rented 

The  Court:  I  don't  agree  with  you.  I  think  your 
lease  is  subject  to  the  rent  control,  and  it  depends 
a  great  deal  as  to  what  the  ceiling  price  was.  [49] 

Now,  we  have  one  registration  showing  it  was  reg- 
istered as  an  apartment  at  $75.00  a  month,  but  that 
evidently  was  in  1949 — or  a  1948  registration,  June 
11,  1948.  Now,  what  was  the  status  before  June  11, 
1948? 

Mr.  Scheir:  Before  June  11,  1948,  individual 
rooms  had  been  rented  out  to  individual  people.  The 
house  accommodations  had  been  rented  as  rooms 
under  the  rooming  house  regulation. 
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Here  we  have  a  different  situation.  We  contend 
the  place  was  rented  as  a  unit,  therefore  it  had  to 
be  registered  under  the  housing  regulations. 

We  have  two  regulations;  one  is  for  rooms  in  a 
rooming  house,  and  one  is  for  apartments.  There- 
fore we  obtained  a  registration  statement  from  the 
defendant  here  registering  the  apartment  as  an 
apartment. 

The  Witness:    After  they  had  possession 

The  Court:  Can  you  agree  that  before  June  11, 
1948,  the  housing  accommodations  were  rented  out 
as  rooms? 

Mr.  Scheir:  We  have  no  way  of  knowing  other- 
wise. We  agree  that  up  until  the  time  the  Lynches 
rented  the  apartment  the  place  had  been  rented  as 
individual  rooms.  It  had  been  registered  under  the 
rooming-house  regulations. 

Now,  when  the  house  is  rented  as  an  entire  unit, 
it  must  be  registered  under  the  housing  regulation. 

The  Court:     Let  me  see  that.  [50] 

Mr.  Matot:  Let  me  call  your  Honor's  atten- 
tion  

The  Court :    Just  a  minute. 

Mr.  Matot:     Certainly. 

The  Court:  Was  this  registration,  which  is  Ex- 
hibit 3,  was  that  obtained  after  the  premises  were 
leased  to  Mr.  and  Mrs.  Lynch? 

Mr.  Matot :     Seven  months  after. 

The  Court:  Just  a  minute,  Mr.  Matot.  I  am 
talking  to  counsel. 

Mr.  Matot:     Pardon  me. 
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Mr.  Scheir:    Yes,  your  Honor,  it  was. 

The  Court:  Now,  can  you  tell  me  when  it  was 
obtained?  I  have  a  date  here,  "Date  first  rented 
June  11,  1948,"  but  when  was  this  obtained,  do  you 
know? 

Mr.  Scheir:  This  was  obtained,  your  Honor, 
January  14,  1949.  The  defendant  has  testified  she 
put  the  date  on  here  after  she  signed  or  at  the  same 
time  she  signed  the  registration  statement. 

Now,  in  that  connection, 

The  Court:  In  other  words,  then,  until  January 
14,  1949,  these  were  rooms? 

Mr.  Scheir :  They  had  been  rented  as  rooms,  yes, 
your  Honor. 

The  Court:  And  this  was  retroactive  back  to 
June  11th? 

Mr.  Scheir:  To  the  date  of  first  renting  as  an 
apartment.  [51]  We  did  not  go  beyond  June  11th, 
because  the  Lynches  were  the  first  ones  who  rented 
it  as  an  apartment,  on  June  11th. 

The  Court:  Now,  Exhibit  4,  which  is  the  order 
decreasing  rent,  that  was  issued  March  23d? 

Mr.  Scheir :  That  is  correct,  and  was  made  retro- 
active to  the  date  of  the  first  renting  as  an  apart- 
ment, which  was  June  11,  1948,  I  believe. 

In  that  connection,  your  Honor, 

The  Court:  I  am  not  interested  in  argument 
now.  I  am  interested  in  trying  to  find  out  what  the 
facts  are.  I  am  trying  to  find  out  what  the  facts 
are,  then  I  can  come  to  some  conclusion ;  but  I  can 't 
unless  I  know  what  the  facts  are. 
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Mr.  Scheir:  I  have  no  further  questions  of  this 
witness,  your  Honor. 

Mr.  Matot:     I  have  no  further  questions. 

The  Court:     You  may  step  down. 

(Witness  excused.) 

Mr.  Matot:  My  other  witness  stepped  out.  May 
I  step  out  of  the  court  room  and  see  if  I  can  find 
him? 

The  Court:     Yes,  you  may. 

Mr.  Matot :  One  of  my  witnesses  went  to  the  car 
across  the  street  to  get  those  papers.  I  wonder  if 
we  can  recess  for  five  minutes. 

The  Court:  We  will  take  a  recess  but,  before 
we  do  that,  [52]  have  you  got  the  original  registra- 
tion on  rooms?  I  notice  on  Exhibit  3  it  says,  "This 
unit  formerly  rented  as  rooms." 

Mr.  Scheir:     Yes,  I  have,  your  Honor. 

The  Court:  I  wonder  if  you  would  mind  intro- 
ducing it  in  evidence. 

Mr.  Scheir :  Your  Honor,  may  I  again  ask  leave 
to  withdraw  the  original  at  the  conclusion  of  the 
trial? 

The  Court:     Yes. 

The  Clerk:     No.  9. 

(The  document  referred  to  was  marked  "IT. 
S.  Exhibit  No.  9,"  and  was  received  in  evi- 
dence.) 

The  Court:  May  I  clarify  something,  too.  My 
understanding  from  your  statement  is  that  these 
rooms  had  been  rented  prior,  but  had  been  rented 
to  different  individuals? 
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Mr.  Scheir:     That  is  correct. 

The  Court:  Then,  instead  of  renting  rooms  to 
different  individuals,  they  rented  all  the  rooms  to 
the  Lynches? 

Mr.  Scheir:     To  the  Lynches;  that  is  correct. 

The  Court:  Then  I  assume  it  is  your  contention 
that  because  all  the  rooms  were  leased  to  one  party 
instead  of  to  three  different  parties,  or  four,  it 
immediately  changed  the  complexion  of  the  renting 
from  rooms  to  an  apartment ! 

Mr.  Scheir :  That  is  correct,  your  Honor.  Under 
the  rooming-house  regulation  only  rooms  could  be 
rented.  So  as  the  complexion  of  the  thing  was 
changed  to  an  apartment,  [53]  if  it  could  not  come 
under  the  housing  regulation  it  would  be  uncon- 
trolled. 

Mr.  Matot:  Let  me  say,  your  Honor,  supposing 
you  were  living  at  the  Biltmore  under  the  rooming 
regulation,  and  your  wife  moved  next  door,  do  you 
mean  that  would  change  those  two  rooms  to  an 
apartment?   I  say,  "No." 

The  Court :     Is  your  witness  in  court  now  ? 

Mr.  Matot:     Yes. 

ALBERT  ABRAMS 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     Your  name,  please? 

The  Witness:     Albert  Abrams. 

Mr.  Matot :  You  should  apologize  to  Judge  West- 
over  for  wandering  out  of  the  court  room. 
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The  Court:     He  doesn't  have  to  apologize. 
Go  ahead;  let's  get  this  over  with. 

Direct  Examination 
By  Mr.  Matot : 

Q.     Mr.  Abrams,  do  you  know  Dorothy  Sharp  ? 

A.     I  do. 

Q.     How  long  have  you  known  her  ? 

A.     I  would  say  about  five  years. 

Q.  Did  you  go  to  the  Office  of  the  Housing  Ex- 
pediter in  the  City  of  Long  Beach  on  or  about  the 
14th  day  of  January,  [54]  1949?  A.    Yes. 

Q.  Were  you  present  there  when  Mrs.  Sharp 
signed  a  registration? 

A.  I  was  there  when  she  was  supposed  to  sign 
it.  Now,  she  signed  it  on  the  other  side  of  a  parti- 
tion from  me. 

Q.     But  did  you  hear  the  conversation 

A.     I  did. 

Q.     between  Mrs.  Sharp  and  this  other  man? 

A.     I  did. 

Q.    Will  you  tell  us  what  the  conversation  was? 

Mr.  Scheir:  I  object  to  that,  your  Honor,  again 
on  the  ground  the  validity  of  the  order  cannot  be 
attacked  in  this  action  unless  the  administrative 
remedies  have  been  resorted  to  first. 

The  Court:     Overruled. 

The  Witness :  Well,  I  tell  you,  I  will  try  and  be 
just  as  brief  on  this  as  I  can,  your  Honor.  I  went 
in  there  with  Mrs.  Sharp  about  two  o'clock,  and 
had  an  appointment  at  four,  and  I  listened  for  pos- 
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sibly  an  hour  or  an  hour  and  a  half,  and  I  became 
very  uneasy  because  of  this  appointment,  and  sent 
a  note  in. 

Up  to  that  time  I  can't  truthfully  say  I  had  over- 
heard any  of  the  conversation  except  just  in  a  mum- 
ble, or  a  tone  I  couldn't  understand,  at  least.  [55] 

When  I  sent  this  note  in,  Mrs.  Sharp  told  me 
afterwards  it  disturbed  her  very  greatly. 

Mr.  Scheir:     I  object  to  that  as  hearsay. 

The  Court:     Hearsay.   Objection  sustained. 

Q.  (By  Mr.  Matot)  :  Just  tell  us  what  you  heard 
Mrs.  Sharp  say  and  what  this  gentleman  said. 

A.  This  gentleman  at  that  time  assured  Mrs. 
Sharp  if  she  wouldn't  sign  the  papers 

Mr.  Scheir :  I  object  to  that.  The  gentleman  has 
not  been  identified, 

The  Witness :     I  could  identify  the  gentleman. 

Mr.  Scheir:    and,  as  far  as  the  witness  is 

concerned,  hearsay. 

The  Court:  Overruled.  Just  give  us  the  conver- 
sation. 

The  Witness:  He  was  very  persuasive  in  telling 
her  if  she  wouldn't  sign  the  papers  they  would  come 
down  there  and  go  in  and  put  a  ceiling  on  it  anyway. 

At  that  time  I  believe  they  had  started  to  the 
door,  and  in  the  meantime  Mrs.  Sharp  had  signed 
the  papers,  apparently,  because  they  came  out  and 
stood  at  the  railing  where  we  stood,  and  he  said, 
"Mrs.  Sharp,  it  is  good  you  signed  it.  I  think  we 
would  have  forced  you  to  sign  it  anyway. ' ' 
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Q.  Mr.  Abrams,  what  is  your  business  or  occu- 
pation ? 

A.     I  am  a  broker,  real  estate  broker. 

Q.     How  long  have  you  been  a  broker?  [56] 

A.    About  twenty-five  years. 

Q.     How  long  in  Long  Beach? 

A.     Since  1925. 

Q.  Do  you  live  in  the  neighborhood  where  this 
property  is  located?  A.     I  do. 

Q.    Are  you  acquainted  with  the  neighborhood  f 

A.     Very  much  so. 

Q.     Do  you  know  the  value  of  real  estate  f 

A.     Yes. 

Mr.  Scheir:  I  will  object,  your  Honor,  to  this 
line  of  questioning,  inasmuch  as  the  opinion  of  the 
witness  as  far  as  the  rental  value  of  the  property 
is  immaterial  in  this  action. 

The  Court:  I  will  overrule  your  objection  to  this 
particular  question.  The  question  is,  does  he  know 
values,  and  his  answer  is  "Yes."  I  am  not  cutting 
you  off  from  making  your  objection. 

Mr.  Scheir:     Thank  you. 

Q.  (By  Mr.  Matot)  :  Could  any  property  of  the 
nature  of  this,  in  that  neighborhood,  have  been 
rented  at  this  time  for  $37.00  a  month? 

Mr.  Scheir:  I  will  object  to  that,  your  Honor. 
We  are  not  attempting  to  set  the  maximum  rent 
here. 

The  Court:     Sustained. 

Mr.  Matot:  Your  Honor,  I  want  to  show  this, 
and  this  is  [57]  my  reason :  I  understand  ordinarily 
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an  order  of  the  OPA  can  not  be  collaterally  attacked. 
I  know  that.  But  in  this  case,  where  we  lay  a 
foundation  to  impeach  an  order,  then  I  think  we 
should  be  able  to  show  that  she  was  treated  mali- 
ciously. 

The  Court:  Well,  Mr.  Matot,  I  can't  agree  with 
you.  I  don't  think  the  question  whether  it  was  rea- 
sonable rental  has  any  place  in  this  case  at  all. 

Mr.  Matot :     Very  well. 

The  Court:     The  ruling  still  stands. 

Mr.  Matot:    Very  well. 

I  think  that  will  be  all. 

Mr.  Scheir :     I  have  no  questions. 

The  Witness :     Thank  you.  I  am  sorry  I  went  out. 

(Witness  excused.) 

Mr.  Matot:     That  is  our  case,  your  Honor. 
The  Court:     I  think  we  will  take  a  little  recess. 
We  will  recess  until  five  minutes  after  three. 

(Short  recess  taken.) 

The  Court:  I  think  I  know  the  theory  of  this 
case  pretty  well.  Maybe  I  better  hear  from  Mr. 
Matot  first. 

Mr.  Scheir:  Your  Honor,  I  was  going  to  put 
on  a  witness  on  rebuttal. 

The  Court :  Oh,  very  well.  Go  ahead.  I  thought 
you  had  finished. 

Mr.  Scheir:  Mrs.  Lynch,  will  you  take  the  [58] 
stand1? 
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LAVONNE  LYNCH 

recalled  as  a  witness  by  and  on  behalf  of  the 
plaintiff,  in  rebuttal,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Scheir: 

Q.  Mrs.  Lynch,  you  heard  Mrs.  Sharp  testify 
that  the  ad  you  read  in  the  newspaper  pertained 
to  428  Daisy  rather  than  430? 

A.     That  is   correct. 

Q.  When  you  visited  Mrs.  Sharp  and  were  shown 
430  Daisy  Avenue,  did  she  show  you  428  at  all? 

A.     She  did  not. 

Mr.  Matot:  Wait  a  minute.  I  think  that  is  not 
proper  rebuttal. 

The  Court:    Overruled.    The  answer  is  "No." 

Mr.  Scheir:     I  have  no  further  questions. 

Mr.  Matot:    No  questions. 

The  Court:    All  right,  you  may  step  down. 

(Witness  excused.) 

Argument  on  Behalf  of  the  Defendant 

Mr.  Matot:  If  your  Honor  please,  I  have  been 
handling  OP  A  work  ever  since  1942,  and  this  is 
the  first  instance  in  which  I  find  two  different  ceil- 
ings in  a  case.  I  think  the  [59]  evidence  is  clear 
that  Mrs.  Sharp  was  called  into  that  office  for 
another  matter.  I  don't  think  any  proper  proceed- 
ings were  taken  under  the  Act  to  change  the  regis- 
tration from  single  room  units  to  apartment  units. 
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I  think  you  will  find  in  the  Act,  your  Honor,  that 
property  can  be  registered  one  way  or  the  other 
but  not  registered  both  ways.  Your  Honor  can  see 
more  confusion  would  result  if  we  permitted  that 
kind  of  a  situation  to  go  on.  Who  would  know 
what  the  ceiling  price  was? 

As  I  called  to  your  Honor's  attention  a  while  ago, 
suppose  I  had  been  living  at  the  Biltmore,  as  a 
single  man,  and  my  wife  moved  in  next  door,  and 
we  got  married:  If  Mr.  Scheir's  contention  is  good 
and  sound,  then  we  could  force  the  hotel  to  change 
that  from  rooms  to  an  apartment  because  my  wife 
and  I  got  married. 

Now,  I  don't  think  that  is  good  logic.  I  don't 
think  the  mere  fact  that  a  man  and  a  woman  are 
married  would  have  any  effect  upon  a  registration 
already  made. 

Your  Honor  has  before  him  the  complete  record 
to  show  that  the  property  was  already  registered 
as  rooms.  Do  you  mean  to  tell  me  that  because 
these  two  people  were  married  that  ab  initio  it  be- 
came an  apartment? 

The  record  shows  when  the  Lynches  rented  this 
property  this  lady  cut  the  rent  down  $20.00  under 
the  then  existing  ceiling,  so  she  could  not  be  charged 
with  any  violation.  [60] 

The  Act  is  not  only  for  the  protection  of  the  ten- 
ant, but  also  for  the  protection  of  the  landlord.  If 
she  did  not  charge  anything  over  the  ceiling,  she 
should  be  protected.  If  we  permit  a  situation  of 
this  kind,  then  if  a  party  had  a  couple  of  rooms  and 
married  people  moved  in,  why,  the  first  thing  he 
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knows,  he  would  be  obligated  to  reduce  their  rent, 
or  suffer  damages. 

I  don't  think  that  was  the  intent  that  Congress 
had  in  mind,  to  destroy  the  landlord.  The  intent 
was  to  prevent  a  landlord  from  overcharging  people 
rent.  And  there  was  no  overcharge  in  this  matter 
until  January  of  1949,  about  seven  months  after  the 
lease  ended. 

How,  under  the  regulations,  could  the  OPA  have 
changed  that  registration  unless  they  got  the  land- 
lord to  sign  the  new  registration?  There  is  no 
machinery  in  that  Act  that  I  am  conversant  with 
that  they  can  do  that  unless  they  could  by  some 
means  get  her  to  sign  a  new  registration,  which,  I 
think  your  Honor  realizes,  they  were  out  to  do.  They 
got  her  down  on  another  violation — not  about  this 
case — and  then  they  shoved  these  papers  before  her, 
which  they  make  out  themselves,  and  make  her  sign 
it.  She  is  taken  completely  by  surprise;  and  your 
Honor  knows  women  are  not  constituted  as  men. 

If  they  tried  to  put  that  over  on  me  or  over  on 
the  Court,  they  would  know  better  right  now.  No- 
body would  [61]  make  me  sign  a  paper  or  your 
Honor  sign  a  paper  if  we  did  not  want  to.  But  they 
take  a  woman  in  there,  who  is  trying  to  raise  a 
daughter  by  herself,  and  proceed  to  give  her  a 
working  over.  I  think  it  is  a  great  business  by 
some  of  the  people  down  there  to  put  the  "  squeeze " 
on  this  woman. 

Eenting  a  two-story  apartment  for  $37.00  a  month 
in  Long  Beach, — it  shows  on  the  face  of  it.  I  am 
not  charging  the  Housing  officer  with  doing  any- 
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thing  wrong,  but  I  am  saying  that  some  of  the 
officers  at  Long  Beach  got  a  peeve  on  and  were  out 
to  clean  up  on  this  woman. 

I  wish  your  Honor  would  keep  in  mind  the  Office 
of  Price  Administration  can  not  change  that  regis- 
tration without  getting  her  to  sign  some  document. 
There  is  no  other  way  under  the  Act  they  can  do  it. 

The  mere  fact  two  people  are  married  and  living 
in  rooms  wouldn't,  ab  initio,  change  it  from  one  type 
of  apartment  to  another  kind.  That  can  only  be 
done  by  proceedings  for  that  purpose.  There  is  no 
such  proceeding  whatsoever  here.  The  only  thing 
they  have  got  is  a  registration,  which  they  prepared 
themselves  and  made  her  sign. 

$37.00  a  month!  She  said  she  rented  the  other 
side,  under  OPA,  for  $55.00  a  month,  and  it  is  not 
as  big  as  this.  Your  Honor,  there  is  something 
wrong;  there  is  something  awful  wrong.  It  shows 
intent.  I  say  to  your  Honor  that  [62]  we  have  two 
completely  different  registrations  on  this  property, 
and  that  is  not  permissible,  under  the  original  Act 
or  under  the  amendatory  Act  thereto.  There  is  not 
one  line  that  they  have  a  proceeding  to  vacate  the 
original  order  and  proceed  to  re-register  it.  It 
couldn't  be  done  this  way.  It  is  the  same  as  having 
a  case  before  your  Honor  with  two  judgments  in  it. 
Your  Honor  would  never  sign  two  judgments  in  the 
same  case.  I  know  your  Honor  too  well  from  other 
things. 

It  is  my  opinion  that  the  defendant  should  have 
judgment  in  this  matter.  I  don't  think  there  is  any 
proof  to  support  their  charges. 
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Why  hasn  't  a  landlord  a  right  to  depend  on  a  ceil- 
ing rate  without  being  subjected  to  overcharge  by 
another  Act  changing  it?  Where  is  your  protec- 
tion ?  What  was  the  woman  to  do  ?  She  had  three 
rooms  ready,  and  she  wanted  to  rent  them.  She 
tried  to  cut  the  rent  below  the  ceiling,  when  she 
could  have  got  more.  I  think,  your  Honor,  we 
should  have  a  judgment. 

Argument  on  Behalf  of  the  Government 

Mr.  Scheir :  Your  Honor,  it  is  not  uncommon,  in 
housing  accommodations,  to  have  more  than  one 
maximum  rent,  and  that  is  why  we  have  two  regu- 
lations, the  one  the  rooming  house  regulation  and 
the  other  the  housing  regulation.  [63] 

The  rooming  house  regulation,  Section  825.81 
(b)  (iv),  exempts  the  following  housing  from  the 
provisions  of  its  regulations: 

"Entire  structures  or  premises,  as  distin- 
guished from  the  rooms  within  such  entire 
structures  or  premises. ' ' 

In  Section  825.81  of  the  rooming  house  regula- 
tions a  room  is  described  as  follows: 

"  'Room'  means  a  room  or  group  of  rooms, 

not  constituting  an  apartment,  rented  or  offered 

for  rent  as  a  housing  accommodations  unit  in 

a  rooming  house,  hotel  or  other  establishment." 

In  the  same  section,  an  apartment  is  defined  as 

follows : 

"  'Apartment'  means  a  room  or  rooms  pro- 
viding   facilities    commonly    regarded    in    the 
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community  as  necessary  for  a  self-contained 
dwelling  unit,  and  of  a  class  of  accommodations 
customarily  rented  without  variations  in  rent 
dependent  on  terms  of  occupancy  and  number 
of  occupants:  Provided,  however,  That  a  self- 
contained  dwelling  unit  containing  a  kitchen 
and  bath  shall  be  deemed  an  apartment." 

Now,  Section  825.81  exempts  from  the  regulations 
all  those  housing  accommodations  except  rooms  in 
a  rooming  house. 

Now,  under  the  housing  regulation,  Section  825.1 
(a)  [64]  (iii),  the  housing  regulations  exempts  from 
its  control  "Accommodations  subject  to  the  Rent 
Regulation  for  controlled  rooms  in  rooming  houses 
and  other  establishments."  In  other  words,  what 
is  not  controlled  by  one  is  controlled  by  the  other. 
The  Rooming  House  Regulation  definitely  states  it 
applies  to  rooms  in  rooming  houses,  not  structures 
or  premises;  and  the  Housing  Regulation  provides 
that  it  does  not  pertain  to  rooms  in  rooming  houses 
but  to  all  other  housing  accommodations. 

Under  Section  825.4  (c)  of  the  Housing  Regula- 
tion, it  provides: 

' '  For  controlled  housing  accommodations  first 
rented  on  or  after  July  1,  1947,  the  maximum 
rent  shall  be  the  first  rent  for  such  accommoda- 
tions. Within  30  days  after  so  renting,  the 
landlord  shall  register  the  accommodations  as 
provided  in  Section  825.7.  The  Expediter  may 
order  a  decrease  in  the  maximum  rent  as  pro- 
vided in  Section  825.5  (c)  (1)  and  (6)." 
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Now,  under  Section  825.7,  entitled  "Registration 
Statement,"  it  says: 

"Every  landlord  of  controlled  housing  accom- 
modations rented  or  offered  for  rent  shall  file 
in  triplicate  a  written  statement  on  the  form 
provided  therefor,  to  be  known  as  a  registration 
statement,  *  *  *.  [65]  The  original  shall  remain 
on  file  with  the  Expediter  and  he  shall  cause 
one  copy  to  be  delivered  to  the  tenant  and  one 
copy,  stamped  to  indicate  that  it  is  a  correct 
copy  of  the  original,  to  be  returned  to  the 
landlord. ' ' 

Now,  counsel  for  the  defendant  has  attempted  to 
showT  that  the  defendant  was  coerced  into  signing 
this  registration  statement.  I  cannot  agree  with 
him,  because  a  person  can  not  be  coerced  into  doing 
something  she  is  required  to  do  by  law.  And  I 
might  point  out  that  even  though  I  don't  like  to 
file  an  income  tax  return,  I  do  it,  because  if  I  don't 
I  am  threatened  with  certain  punishment. 

So,  as  regards  the  attack  on  the  validity  of  the 
order  of  an  Area  Eent  Director,  your  Honor,  I 
would  like  to  point  out  the  case  of  Babcock  v. 
Koepke,  175  Federal  (2d),  decided  by  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  on 
July  24, 1949.  That  was  an  action  in  which  the  land- 
lord had  attempted  to  obtain  an  injunction  against 
the  Area  Rent  Director,  from  issuing  certain  orders, 
and  the  Court  held  as  follows,  and  I  will  quote  from 
the  opinion: 

"His" — meaning  the  landlord — "reason  for 
not  seeking  relief  in  the  proceeding  commenced 
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by  the  appellee's  notice  to  him  is  that,  if  the 
appellee  held  adversely  to  him  and  issued  his 
rent  reduction  order,  appellant  could  have  that 
order  stayed  and  reviewed  only  [66]  if  he  de- 
posited by  certified  check  or  money  order  pay- 
able to  the  United  States  Treasurer  the  full 
amount  of  the  refund  as  required  by  Regula- 
tion 840.11.  In  effect,  his  argument  is  that  it  is 
grossly  inequitable  requirement  of  a  litigant 
to  deposit  before  litigation  the  total  amount  of 
the  judgment  in  cash,  to  be  held  by  the  adjudi- 
cating tribunal  and  if  he  is  successful  to  be 
returned  to  him  without  interest  while  so  wrong- 
fully deprived  of  its  use. 

"He  claims  that  he  did  not  have  the  cash  to 
purchase  such  check." 

Now  the  Court  held: 

"We  admit  there  is  much  force  in  this  con- 
tention, and  though  we  do  not  decide  its  merit, 
are  puzzled  why  so  drastic  requirement  is  made 
when  the  giving  of  security  would  accomplish 
the  desired  purpose. 

"We  think,   however,   that   appellant   could 

have  presented  his  contention  of  non-control 

under  the  Section  cited  supra,  and  that  he  failed 

to  exhaust  his  administrative  remedy  by  not 

so  acting.     If  he  there  had  prevailed,  there 

would  be  no  occasion  to  invoke  the  challenged 

provisions  of  840.11.' * 

That  was  decided  by  the  Ninth  Circuit  on  June 

24,  1949,  and  I  point  that  out  to  the  Court,  inasmuch 

as  the  defendant  in  this  case  had  failed  to  avail  her- 
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self  of  the  administrative  [67]  remedy  as  set  out 
in  Procedural  Regulation  No.  2. 

May  I  have  that  order,  No.  4  I  believe  it  is. 
This  order,  your  Honor,  was  issued  when  Pro- 
cedural Regulation  No.  1  was  in  effect.    The  order 
itself  contains  a  provision  requiring  refund  to  the 
tenant,  and  says, 

"Any  rent  collected  from  the  effective  date 
of  this  Order  in  excess  of  the  amount  provided 
in  this  Order  shall  be  refunded  to  the  tenant 
within  30  days  from  the  date  this   Order  is 
issued  unless  the  refund  is  stayed  in  accordance 
with  the  provisions  of  Rent  Procedural  Regula- 
tion No.  1." 
The  defendant  failed  to  avail  herself  of  those  Rent 
Procedural  Regulations  providing  for  an  appeal, 
and  therefore  at  this  time  can  not  challenge  the 
validity  of  this  order. 

Now,  in  the  case  of  Woods  vs.  Stone,  68  Supreme 
Court,  624,  the  Court  commented  on  the  order  to 
refund  and  the  retroactive  feature  of  the  order,  and 
this  is  what  the  Court  said: 

"'Under  the  system  of  rent  control  as  estab- 
lished, a  landlord  is  required  to  register  rented 
accommodations  within  thirty  days  after  they 
are  first  devoted  to  that  use.  This  brings  notice 
to  the  control  authority  that  the  premises  are 
within  its  official  responsibilit}T  and  provides 
data  for  quick,  if  tentative,  determination  [68] 
as  to  whether  the  rental  exacted  exceeds  the 
level  permitted  by  the  policy  of  Congress  set 
out  in  the  statute. 
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' '  But  when,  as  in  this  case,  the  landlord  does 
not  comply  with  this  requirement,  there  is  like- 
lihood that,  as  happened  here,  his  transaction 
will  be  overlooked  for  some  time  or  perhaps 
escape  scrutiny  entirely.  But  the  landlord  is 
not  allowed  thus  to  profit  from  his  own  dis- 
obedience of  the  law.  If  he  could  keep  the  ex- 
cess collections  by  thus  retarding  or  preventing 
scrutiny  of  his  contract,  he  would  gain  an  ad- 
vantage over  all  landlords  who  complied  with 
the  Act  as  well  as  over  tenants  whose  necessity 
for  shelter  is  too  pressing  to  admit  of  bargain- 
ing over  price.  The  plan  therefore  provides 
that,  despite  his  failure  to  register,  the  landlord 
may  continue  to  collect  his  unapproved  price, 
but  only  on  condition  that  it  is  subject  to 
revision  by  the  public  authority  and  to  a  refund 
of  anything  then  found  to  have  been  excessive." 
That  was  the  decision  of  the  Supreme  Court  in 
the  case  of  Woods  vs.  Stone. 

Now,  your  Honor,  getting  back  to  the  facts  in 
this  case,  there  is  no  question  but  this  unit  was 
rented  as  an  entirety  to  the  members  of  one  family, 
consisting  of  Mr.  Lynch,  Mrs.  Lynch,  and  her  16- 
year-old  daughter.  [69] 

The  evidence  shows — and  this  is  admitted  by  Mrs. 
Sharp — that  the  Lynches  paid  for  the  utilities  as 
the  utilities  were  billed  on  a  meter.  That  is  un- 
usual where  a  tenant  rents  a  room  in  a  rooming 
house.  A  tenant  renting  a  room  in  a  rooming  house 
is  furnished  with  utilities,  and  doesn't  have  to  pay 
for  whatever  the  meter  shows. 
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There  is  no  evidence  in  this  case,  your  Honor, 
that  any  people  other  than  the  Lynches  occupied 
the  apartment;  and  it  is  our  contention  it  was 
rented  to  them  as  an  entire  unit,  and  subject  to  the 
Housing  Regulation,  and  subject  to  the  maximum 
rent  established  by  the  order  decreasing  the  rent 
and  requiring  refund  to  the  tenant.  Therefore,  we 
submit  judgment  should  be  for  the  plaintiff  as 
prayed  for  in  the  complaint. 

Mr.  Matot:     Let  me  say  one  thing,  if  I  may. 

The  Court:  Will  you  wait  a  minute.  I  want  to 
ask  counsel  a  question,  if  I  may. 

Mr.  Scheir:     Yes,  I  will  be  glad  to  answer. 

The  Court:  Supposing  this  was  a  new  building 
and  had  never  been  rented  at  all  until  the  date  of 
this  lease:   Would  they  have  to  file  a  registration? 

Mr.  Scheir:  I  will  have  to  check  the  regulation, 
your  Honor. 

The  Court:  Under  the  law,  aren't  new  buildings 
exempt  ? 

Mr.  Scheir:  New  construction,  yes,  completed 
after,  I  [70]  believe  it  is,  February  1,  1947. 

The  Court:  Well,  suppose  this  wasn't  a  new  con- 
struction? Suppose  this  was  an  old  construction, 
and  had  never  been  rented  at  all  ? 

Mr.  Scheir :  It  would  have  to  be  registered,  your 
Honor. 

The  Court:     It  would  have  to  be  registered? 

Mr.  Scheir:  Yes.  Under  the  Regulation,  certain 
accommodations  are  exempt,  and  among  the  exempt 
accommodations  are  those  consisting  of  new  con- 
struction built  after  February  1,  1947.   On  housing 
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accommodations,  even  though  they  had  never  been 
rented  and  were  occupied  by  the  landlord  up  to  the 
day  of  this  lease,  the  maximum  rent — I  will  read 
this  section: 

"For     controlled    housing    accommodations 
first  rented  on  or  after  July  1,  1947," 

And  this  renting  took  place  in  June, 

The  Court :     What  is  your  citation  ? 
Mr.  Scheir:     825.4(c)  of  the  Housing  Regulation. 
" — the  maximum  rent  shall  be  the  first  rent 
for  such  accommodations.  Within  30  days  after 
so  renting,  the  landlord  shall  register  the  ac- 
commodations as  provided  in  Section  825.7.  The 
Expediter  may  order  a  decrease  in  the  maxi- 
mum rent  as  provided  in  Section  825.5(c)   (1) 
and  (6)." 
That  takes  care  of  housing  accommodations  which 
were  never  [71]  rented  prior  to  July  1,  1947,  but 
which  were   in   existence  before   that   date, — Feb- 
ruary of  1947. 

The  Court :  All  right.  Mr.  Matot  % 
Mr.  Matot:  That  argument  is  all  right,  your 
Honor,  as  far  as  it  goes,  but  it  doesn't  go  far 
enough,  for  this  reason:  This  property  was  regis- 
tered. It  was  registered  over  five  years  ago,  as 
rooms.  It  was  registered.  Those  cases  have  to  do 
with  property  where  there  has  been  no  registra- 
tion filed.  We  are  registered  here. 

That  is  the  vice  of  the  situation.  If  we  had  been 
guilty  of  failing  to  register,  that  would  have  been 
one  thing;  but  no,  we  registered,  and  we  gave  a 
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lease  for  less  money  than  we  could  have  done  under 
the  registration,  and  I  think  we  are  entitled  to  the 
protection  of  the  Court. 

The  Court:  Well,  I  thought  this  was  a  rather 
simple  case,  that  is,  until  this  afternoon,  when  you 
have  injected  another  theory  into  the  case.  So  be- 
fore making  the  decision,  I  want  to  read  some  au- 
thorities. 

I  will  take  the  matter  under  submission. 

Mr.  Matot:  Thank  you,  your  Honor.  I  told  you 
there  was  a  serious  question  of  law  here. 

The  Court:  I  don't  know,  it  may  be  serious.  We 
will  see. 

Mr.  Matot:  I  hope  your  Honor  will  keep  in 
mind  we  have  two  adverse  orders  in  this  property. 

The  Court :    I  will  keep  all  this  in  mind. 

Mr.  Scheir:  I  wondered  if  we  were  going  to  cite 
some  more  cases,  because  if  we  are  I  would  like  to 
cite  a  case. 

The  Court:  If  you  have  any  cases  that  apply, 
you  may  do  so. 

Mr.  Scheir:  The  case  I  have  is  Woods  vs. 
Macken,  decided  by  the  United  States  Court  of  Ap- 
peals for  the  Fourth  Circuit,  No.  5941,  decided 
December  19,  1949.    I  don't  have  the  citation. 

The  Court :    December  19,  1949  % 

Mr.  Scheir:     Yes. 

The  Court :     And  the  name  % 

Mr.  Scheir :    Woods  vs.  Macken. 

The  Court:     United  States  Supreme  Court? 

Mr.  Scheir :  United  States  Court  of  Appeals  for 
the  Fourth  District. 
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I  would  like  to  point  out  to  the  Court  that  in  the 
opinion  there  is  a  reference  to  an  interpretation, 
and  I  think  the  reference  covers  the  interpretation 
itself,  so  I  don't  have  to  submit  it  to  you. 

The  Court:    I  will  see  if  I  can  find  the  case. 

Mr.  Matot:  That  case  doesn't  apply  to  this  sit- 
uation. I  have  studied  it  thoroughly. 

The  Court:  Mr.  Matot,  I  will  read  the  case  and 
decide  whether  it  does.  [73] 

Mr.  Matot :     I  know,  your  Honor. 

The  Court:    We  will  stand  adjourned. 


Certificate 

I  hereby  certify  that  I  am  a  duly  appointed,  qual- 
ified and  acting  official  court  reporter  of  the  United 
States  District  Court  for  the  Southern  District  of 
California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Fresno,  California,  this  27th  day  of 
July,  A.D.  1950. 

/s/  FRANCES  D.  BUCK, 
Official  Reporter. 

[Endorsed] :    Filed  August  1,  1950. 
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CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  43,  inclusive,  contain  the  orig- 
inal Complaint;  Answer;  Plaintiff's  Request  for 
Admissions;  Answer  to  Request  for  Admissions; 
Memorandum  of  Opinion  and  Order  for  Judgment ; 
Amended  Findings  of  Fact  and  Conclusions  of 
Law;  Judgment;  Notice  of  Appeal,  Statement  of 
Points  on  Appeal  and  Designation  of  Record  on 
Appeal  which,  together  with  copy  of  Reporter's 
Transcript  of  proceedings  on  February  25,  1950, 
and  original  plaintiff's  exhibits  1  to  9,  inclusive, 
and  original  defendant's  exhibit  A,  transmitted 
herewith,  constitute  the  transcript  of  record  on  ap- 
peal to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  1st  day  of  August,  A.D.  1950. 

EDMUND  L.  SMITH, 

Clerk. 

[Seal]  By  /s/  THEODORE  HOCKE, 

Chief  Deputy. 
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States  District  Court  for  the  Southern  District  of 
California,  Central  Division. 

Filed  August  3, 1950. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12634 

STATEMENT  OF  POINTS  ON  APPEAL 

UNITED  STATES  OF  AMERICA, 

Plaintiff -Appellant, 

vs. 

DOROTHY  SHARP,  DOES  I  TO  X, 

Defendant-Appellee. 

The  following  are  the  points  upon  which  the  ap- 
pellant intends  to  rely  upon  appeal : 

1.  The  Court  below  erred  in  finding  that  the 
maximum  rent  was  approximately  Ninety  Dollars 
($90.00)  per  month  and  not  Thirty  Seven  Dollars 
and  Fifty  Cents  ($37.50)  as  established  by  order  of 
the  Area  Rent  Director. 

2.  The  Court  below  erred  in  failing  to  give  full 
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force  and  effect  to  the  order  of  the  Area  Rent  Di- 
rector establishing  the  maximum  rent. 

3.  The  Court  below  erred  in  finding  that  the  pre- 
vious maximum  rent  established  under  the  rooming 
house  regulation  could  not  be  and  was  not  changed 
by  order  of  the  Area  Rent  Director. 

4.  The  Court  below  erred  in  failing  to  accept  the 
validity  of  the  order  of  the  Area  Rent  Director  in 
the  absence  of  proof  that  the  defendant  had  ex- 
hausted her  administrative  remedies. 

5.  The  Court  below  erred  in  failing  to  enter 
judgment  for  the  overcharge  which  the  defendant 
collected  as  a  cleaning  charge  and  for  the  use  of  a 
bed. 

6.  The  Court  below  erred  in  failing  to  find  that 
the  plaintiff  had  established  the  overcharges  by  sub- 
stantial evidence. 

7.  The  Court  below  erred  in  refusing  to  enter 
judgment  in  favor  of  the  plaintiff  as  prayed  for  in 
the  Complaint. 

Dated  this  9th  day  of  August,  1950. 

/s/  FRANCIS  X.  RILEY, 

Attorney  for  Appellant. 

[Endorsed] :    Filed  August  16,  1950. 
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APPELLANT'S  DESIGNATION  OF  RECORD 

Appellant,  United  States  of  America,  hereby  des- 
ignates the  following  portions  of  the  record  to  be 
printed  on  appeal: 

1.  Complaint  filed  July  15,  1949. 

2.  Answer  filed  January  4,  1950. 

3.  Plaintiff's  Requests  For  Admissions  filed  Jan- 
uary 16,  1950. 

4.  Defendant's  Answer  to  Plaintiff's  Request  for 
Admissions  filed  January  25,  1950. 

5.  Memorandum  Opinion  and  Judgment  Order 
filed  March  16,  1950. 

6.  Amended  Findings  of  Fact  and  Conclusions 
of  Law  filed  May  10,  1950. 

7.  Final  Judgment  entered  May  10,  1950. 

8.  Transcript  of  Testimony. 

9.  Plaintiff's  Exhibits  1  to  9. 

10.  Defendant's  Exhibit  A. 

11.  Notice  of  Appeal  filed  July  6, 1950. 

12.  Statement  of  Points  relied  on. 

13.  This  designation. 

Dated  this  9th  day  of  August,  1950. 

/s/  FRANCIS  X.  RILEY, 

Attorney  for  Appellant. 

[Endorsed]:     Filed  August  16,  1950. 
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United  States  of  America,  Appellant 

v. 

Dorothy  Sharp,  Appellee 


Appeal  from  the  United  States  District  Court  for  the  Southern  District 
of  California,  Central  Division 


BRIEF  OF  APPELLANT 


STATEMENT  OF  JURISDICTION 

The  appellant,  the  plaintiff  below,  appeals  from  a 
final  judgment  of  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Division, 
denying  a  prayer  for  treble  damages,  an  injunction  and 
restitution  for  rent  overcharges  pursuant  to  Sections 
205  and  206(a)  and  (b)  of  the  Housing  and  Rent  Act 
of  1947,  as  amended  (50  U.S.C.A.  1881,  et  seq.)  (R. 
30).  The  judgment  was  entered  on  May  10,  1950  (R. 
30).  Notice  of  Appeal  was  filed  on  July  6, 1950  (R.  31). 
Jurisdiction  of  this  Court  is  conferred  by  Section  1291 
of  the  Judicial  Code  (28  U.S.C.A.  1291). 


STATEMENT  OF  THE  CASE 

The  United  States  filed  suit  against  the  defendant 
for  overcharges  of  rent  at  430  Daisy  Avenue  and  537 
Melrose  Way,  Long  Beach,  California  (R.  2).  The 
overcharge  at  430  Daisy  Avenue  resulted  from  the  de- 
fendant's registration  of  the  premises  in  1946  as  in- 
dividual rooms  in  a  rooming  house  (Plaintiff's  Exhibit 
9)  (R.  89),  and  then  subsequently  renting  the  premises 
on  June  11,  1948  as  a  single  housing  accommodation  (a 
furnished  apartment)  for  the  first  time  (R.  56). 

In  January  1949,  the  defendant  was  called  into  the 
Area  Rent  Office  and  was  told  that  she  must  file  a  reg- 
istration statement  covering  the  premises  rented  as  an 
entire  unit  (R.  73).  She  did  file  a  registration  state- 
ment (Plaintiff's  Exhibit  3,  R.  41),  and,  according  to 
her  Answer,  because  she  was  "compelled"  to  do  so  "by 
threat  and  intimidations"  (R.  9).  The  registration 
statement  on  its  face  shows  that  the  rent  collected  was 
$75.00  per  month  for  the  entire  unit  as  represented  in 
the  written  lease  between  the  parties  (R.  56).  On 
March  23, 1949,  the  Area  Rent  Director  issued  an  order 
reducing  the  maximum  rent  on  the  entire  unit  to  $37.50 
per  month  effective  from  the  date  of  the  lease,  June  11, 
1948  (PL  Exh.  4— R.  44). 

The  violations  at  537  Melrose  Way  occurred  because 
the  defendant  charged  a  dollar  extra  for  the  use  of 
the  bed  and  $5.00  extra  as  a  cleaning  charge  (R.  24), 
without  permission  of  the  Expediter. 

The  case  went  to  trial  on  February  25,  1950  (Hon- 
orable Harry  C.  Westover,  D.J.  sitting)  (R.  32).  The 
trial  developed  the  facts  as  set  forth  above  and  at  its 
conclusion,  the  Court  below  entered  Findings  of  Fact 


and  Conclusions  of  Law  (R.  24),  which  included  a 
Memorandum  Opinion  of  the  Court  (R.  20).  Based 
upon  its  Findings  and  Memorandum  Opinion,  a  judg- 
ment was  entered  for  the  defendant  (R.  30). 

In  its  Findings  of  Fact,  the  Court  below  found  that 
the  accommodations  in  question  were  subject  to  the  Act 
of  1947  (No.  1,  R.  125)  ;  that  the  defendant  did  not  re- 
ceive rent  in  excess  of  the  maximum  (No.  2,  R.  25) ; 
that  the  defendant  did  not  collect  more  than  the  legal 
maximum  on  either  housing  accommodation  (No.  3  to 
5,  R.  26) ;  that  the  premises  at  430  Daisy  Avenue  were 
registered  on  August  14,  1946  "as  a  rooming  house,  of 
four  individual  furnished  rooms"  (No.  7,  R.  27) ;  that 
the  defendant  rented  the  entire  premises  as  a  unit  on 
June  11,  1948  for  $75.00  per  month  (No.  8,  R.  27) ;  that 
the  said  premises  "had  never  been  rented  or  regis- 
tered" as  a  unit  (No.  9,  R.  27) ;  that  an  order  has  never 
been  entered  altering  the  registered  rent  on  the  in- 
dividual rooms  (No.  10,  R.  27) ;  that  an  order  was  is- 
sued on  March  23,  1949  reducing  the  rent  on  the  prem- 
ises in  question  from  $75.00  to  $37.50  per  month  (No. 
11,  R.  27) ;  that  the  registration  filed  on  January  14, 
1949  was  ' '  a  new  registration  and  not  a  modification  of 
the  previous  one"  (No.  13,  R.  28) ;  that  the  entire  prem- 
ises rented  under  the  written  lease  covered  the  indi- 
vidual units  previously  registered  on  August  14,  1946 
(No.  15  and  16,  R.  28)  ;  and  that  430  Daisy  Avenue  was 
rented  as  a  single  unit  for  the  first  time  on  June  11, 
1948  (No.  19,  R,  29).  As  a  conclusion  of  law,  the  Court 
held  that  the  United  States  was  not  entitled  to  a  judg- 
ment against  the  defendant  (R.  29). 


In  its  Memorandum  Opinion,  which  was  adopted  as 
further  Findings  of  Fact  (No.  20,  R.  29),  the  Court 
below  found  that  the  premises  "had  been  rented  as  in- 
dividual furnished  rooms"  (R.  21).  After  renting  the 
premises  as  an  entire  unit,  the  Expediter  maintained 
that  another  registration  was  required  (R.  21).  The 
Court  then  said  that  notice  was  not  served  upon  the 
defendant  stating  the  grounds  upon  which  the  Area 
Rent  Office  intended  to  reduce  the  rent,  that  the  only 
evidence  before  the  Court  was  that  the  Order  had  been 
entered  "upon  the  initiative  of  the  Housing  Expediter, 
and  no  reasons  were  given  to  the  landlord  for  the  pro- 
posed change"  (R.  22).  The  Court  further  found  that 
the  premises  in  question  were  "controlled  housing  ac- 
commodations" and  had  been  registered  as  rooms  and 
the  rooming  house  registration  was  a  valid  existing  one 
which  the  Expediter  could  have  modified  (R.  22).  The 
Court  then  questioned  the  right  of  the  Expediter  to 
demand  a  new  registration  based  upon  the  renting  of 
the  premises  as  an  entire  unit  (R.  22).  The  Court  fur- 
ther found  that  the  defendant  had  complied  with  the 
law  by  registering  the  premises  originally  on  August 
14,  1946  (R.  23)  and  then  cited  Section  203(a)  of  the 
Act  {Infra,  p.  10)  as  authority  for  the  conclusion  that 
the  Expediter  had  no  authority  to  establish  a  maximum 
rent  pursuant  to  the  Emergency  Price  Control  Act  of 
1942  (R.  23).  The  Court  then  concluded  that  the  Ex- 
pediter had  no  authority  to  require  the  registration 
statement  and  had  no  authority  to  issue  an  order  re- 
ducing the  rent  to  $37.50  (R,  24). 

With  regard  to  the  accommodation  at  537  Melrose 
Way,  the  Court  found  that  although  $6.00  had  been 


collected  in  excess  of  the  maximum  rent,  that  the  ten- 
ant had  received  the  quid  pro  quo  and,  therefore, ' '  there 
is  no  overcharge  as  to  Unit  537"  (R.  24). 

From  the  judgment  denying  plaintiff's  prayer,  the 
Government  appeals  (R.  31). 

SUMMARY 

The  Government  relies  upon  three  grounds  for  re- 
versal of  the  judgment  of  the  Court  below : 

First,  the  Court  below  erred  in  failing  to  give  full 
force  and  effect  to  the  order  of  the  Area  Rent  Director, 
because : 

a)  The  Expediter  has  authority  pursuant  to  the 
Act  of  1947,  to  establish  maximum  rents,  and, 

b)  The  defendant's  failure  to  exhaust  her  ad- 
ministrative remedies  precludes  a  challenge  to  the 
validity  of  the  order  establishing  the  maximum 
rent. 

Second,  the  Court  below  should  have  entered  a  judg- 
ment for  the  Government,  after  having  found  that  ex- 
cess collections  had  been  made,  even  though  additional 
services  had  been  rendered,  but  without  application  to 
the  Expediter  for  an  increase  in  rent,  or  the  issuance 
of  an  order  increasing  the  legal  rent. 

Third,  the  Court  below  found  rents  in  excess  of  those 
established  had  been  collected,  but  denied  recovery  on 
the  ground  that  the  Area  Rent  Director  had  no  author- 
ity to  establish  those  rents.  Therefore,  the  findings  of 
the  Court  are  "clearly  erroneous"  and  should  be  re- 
versed. 
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ARGUMENT 
I. 

The  Court  Below  Erred  in  Failing  to  Give  Full  Force  and  Effect 
to  the  Order  Issued  by  the  Area  Rent  Director  Reducing 
the  Maximum  Rent  on  the  Premises  in  Question. 

As  stated  above,  the  basic  facts  in  this  case  are  not 
in  dispute.  The  defendant  registered  her  housing  ac- 
commodations at  430  Daisy  Ave.,  Long  Beach,  on  Au- 
gust 14,  1946,  "as  a  rooming  house,  of  four  individual 
furnished  rooms"  (Finding  7,  E.  27;  See,  Pi's  Exh. 
9).  The  aggregate  ceiling  rent  on  the  premises  was 
"approximately  $90.00  per  month"  (id.)  On  June  11, 
1948,  the  defendant  under  written  lease  rented  the  en- 
tire premises  at  430  Daisy  Ave.,  as  a  complete  housing 
unit  (E.  56).  Subsequently,  (January  14,  1949),  the 
defendant  filed  a  registration  statement  on  the  prem- 
ises, registering  it  under  the  housing  regulation  as  a 
unit  (Pi's  Ex.  3— E.  41),1  at  a  rental  of  $75.00  per 
month.  The  Area  Eent  Director  issued  an  order  on 
March  23,  1949,  reducing  the  rent  to  $37.50  per  month, 
effective  to  the  date  of  the  lease,  June  11,  1948,  and  or- 
dering a  refund  of  the  excess  collected  (E.  44).  No 
protest  was  filed  nor  appeal  taken  from  the  issuance  of 
that  order  (E.  77).  The  Court  below,  however,  refused 
to  give  effect  whatever  to  this  order,  on  the  ground 
that, ' '  the  Office  of  Housing  Expediter  had  *  *  *  no  au- 
thority to  make  the  order  reducing  the  rent  from  $75.00 
to  $37.50"  (E.  24) .  The  Court  seemed  to  base  this  con- 
clusion on  the  ground  that  the  Expediter  lacked  author- 
ity to  issue  an  order  establishing  a  maximum  rent  on 


1  In  her  answer  she  pleads  that  she  was  "compelled"  to  sign  this 
registration,  by  "threat  and  intimidations"  (R.  9). 


any  property  controlled  under  the  Emergency  Price 
Control  Act  of  1942,  as  amended  (50  U.S.C.A.  901,  et 
seq.)  (R.  23). 

The  Court  below  was  in  error  in  reaching  the  conclu- 
sion that  the  order  was  invalid,  because  (1)  The  Ex- 
pediter does  have  authority  to  establish  rents  pursu- 
ant to  the  Act  of  1947;  and  (2)  the  order  was  valid  in 
the  Court  below  inasmuch  as  the  defendant  failed  to 
exhaust  her  administrative  remedies.  These  conten- 
tions will  be  discussed  in  order. 

1.  The  Expediter  has  authority  to  establish  maximum  rents 
pursuant  to  the  Act  of  1947. 

Preliminary  to  the  discussion  of  the  main  point,  the 
question  of  registering  housing  accommodations  must 
be  clarified.  The  Court  below  concluded  that  the  regis- 
tration of  the  individual  rooms  in  the  rooming  house, 
sufficiently  covered  the  rental  of  housing  accommoda- 
tions as  an  entire  unit  (R.  22).  That  is,  that  the  maxi- 
mum rent  for  the  entire  unit,  when  rented  as  such,  was 
the  aggregate  of  the  rents  on  the  individual  rooms  (R. 
23).    The  regulations  are  to  the  contrary. 

There  are  two  regulations  in  issue  here.  The  first  is 
the  Rent  Regulation  for  Transient  Hotels,  Residential 
Hotels,  Rooming  Houses  and  Motor  Courts  (8  F.R. 
7334)  .2  The  second  is  the  Controlled  Housing  Rent 
Regulation  (12  F.R.  4331;  13  F.R.  1861;  14  F.R.  1571). 
The  former  regulation  provided  that  "This  regulation 


2  The  defendant  registered  pursuant  to  the  terms  of  this  regula- 
tion. The  control  of  rooming  houses  was  continued  under  a  similar 
regulation  pursuant  to  the  Act  of  1947.  See,  Rent  Regulation  for 
Controlled  Rooms  in  Rooming  Houses  and  Other  Establishments 
(12  F.R.  4302;  13  F.R.  1873;  14  F.R.  7334). 
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applies  *  *  *  to  all  rooms  in  residential  hotels,  rooming 
houses  *  *  *"  (Section  1;  see  full  text,  infra,  p.  29). 
Further,  the  regulation  provides  in  Section  1(b) : 

"Housing  to  which  this  regulation  does  not  apply. 

This  regulation  does  not  apply  to  the  following: 

*  *  * 

(4)  Entire  structures  used  cds  hotels,  rooming 
houses  or  motor  courts.  Entire  structures  or  prem- 
ises used  as  hotels,  rooming  houses  or  motor  courts, 
as  distinguished  from  the  rooms  within  such  hotels, 
rooming  houses  or  motor  courts". 

Therefore,  by  the  express  terms  of  the  regulation,  the 
only  maximum  rent  established  by  the  original  renting, 
was  that  on  the  rooms  themselves.  Until  rented  as  a 
unit,  the  apartment  itself  did  not  have  a  maximum  rent 
established. 

Conversely,  the  Housing  Regulation  exempts  from 
its  control  all  accommodations  subject  to  the  Rooming 
House  Regulation  (See,  Section  1(b)  (iii),  infra,  p. 
26).  It  is  common  for  a  rooming  house  to  have  two 
registrations.  One,  covering  the  house  itself;  the 
other,  covering  the  renting  of  the  individual  rooms. 
The  two  regulations  complement  one  another,  thereby 
securing  for  the  landlords  the  most  equitable  results 
from  two  distinct  types  of  operation.  As  was  said  by 
the  Emergency  Court  of  Appeals  in  Bowman  v.  Bowles, 
140  F.  2d  974,  at  p.  978: 

"*  *  *  Generally,  we  find  that  the  Administrator, 
in  exercising  his  delegated  authority  over  rents,  is- 
sued the  Housing  Regulation  to  provide  control  for 


accommodations  rented  on  monthly  or  longer  terms 
and  issued  the  Hotel  Regulation  to  provide  control 
over  accommodations  rented  on  daily,  weekly  or 
monthly  terms.  *  *  *  However,  differences  in  the 
types  of  business  covered  by  the  two  Regulations 
required  variations  in  their  provisions.  One  vari- 
ance is  that  the  Housing  Regulation  makes  no  pro- 
vision for  a  sliding  scale  of  rents,  whereas  such  pro- 
vision is  included  in  the  Hotel  Regulation.  The 
right  to  seek  adjustments  has  been  granted  in  the 
Housing  Regulation  when  there  is  a  substantial 
increase  or  decrease  in  the  number  of  occupants, 
but  this  is  obviously  quite  different  from  the  provi- 
sions of  the  Hotel  Regulation  which  permit,  with- 
out need  of  seeking  an  adjustment,  a  maximum 
rental  schedule  for  daily,  weekly  and  monthly 
terms  and  for  varying  numbers  of  occupants. 
Other  provisions  of  the  Hotel  Regulation,  clearly 
applicable  to  a  business  based  on  short  term  occu- 
pancies, are  those  requiring  that  no  tenant  be  re- 
quired to  change  his  term  of  occupancy  and  that 
landlords  continue  to  offer  for  rent  on  a  weekly  or 
monthly  term  of  occupancy  the  same  number  of 
rooms  so  rented  in  June,  1942.  *  *  *" 

The  Court  below  erred,  therefore,  in  failing  to  rec- 
ognize that  these  two  distinct  operations  made  it  im- 
perative to  have  two  registrations  on  this  property,  in 
order  to  establish  two  separate,  legal  rents.  And  the 
renting  of  the  apartment  as  such  was  subject  to  a  maxi- 
mum rent  totally  distinct  from  the  maximum  rents  es- 
tablished on  the  individual  rooms  comprising  it. 
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We  come  then,  to  the  question  of  whether  the  Expe- 
diter has  authority  to  establish  rents  under  authority  of 
the  Act  of  1947.  The  Court  below  found  that  "The  re- 
quirement of  the  Rent  Control  Act  to  register  was  orig- 
inally met  by  the  defendant  because,  on  August  14, 1946, 
she  had  filed  a  registration  *  *  *  and  had  the  ceiling 
established  on  the  rooms  in  the  house"  (R.  23).  The 
Court  then  cited  Section  203(a)  of  the  Act,3  and  con- 
cluded it  was  unnecessary  to  register  the  rooms  when 
rented  as  an  apartment  (R.  23).  This  action  of  the 
Court  must  be  interpreted  to  mean  that  the  rent  having 
been  established  under  the  Act  of  1942,  no  other  action 
could  have  been  taken  to  establish  a  rental  on  the  entire 
unit  under  the  later  Act. 

If  the  Court  meant  that  the  expediter  may  not  es- 
tablish maximum  rents  under  the  Act  of  1947,  the  legis- 
lative history  fails  to  support  the  contention. 

"Administration  of  present  rent  controls  under 
authority  of  the  Emergency  Price  Control  Act  of 
1942,  as  amended,  would  terminate  after  the  effec- 
tive date  of  this  title,  which  is  the  first  day  of  the 
first  calendar  month  following  the  month  in  which 
the  bill  is  enacted  into  law.  Thereafter,  rent  con- 
trols would  be  exercised  under  the  provisions  of 
this  title  and  administered  by  the  head  of  such  es- 
tablished department  or  agency  of  the  Government 


3  That  Section  of  the  1947  Act  provides : 

"Sec.  203(a)  After  the  effective  date  of  this  title,  no  maxi- 
mum rents  shall  be  established  or  maintained  under  the  author- 
ity of  the  Emergency  Price  Control  Act  of  1942,  as  amended, 
with  respect  to  any  housing  accommodations." 


11 

as  the  President  designates,  *  *  *."    (H.  Rep.  317, 
80th  Cong.  1st  Sess.— p.  12) 

Furthermore,  the  language  of  the  Act  gives  the  Expe- 
diter authority  "to  issue  such  regulations  and  orders, 
*  *  *,  as  he  may  deem  necessary  to  carry  out  the  provi- 
sions [of  Section  204]  ",4  (Section  204(d),  infra,  p.  25) 
which  is  the  Section  of  the  Act  providing  for  the  con- 
trol of  rents.5 

If  the  Court  below  intended  to  hold  that  rents  once 
established  under  the  Act  of  1942,  may  not  have  rents 
set  under  the  Act  of  1947,  the  language  of  the  Act  fails 
to  support  it.  The  premises  here  were  first  rented  in 
1948  as  an  entire  unit.  Of  necessity,  therefore,  the  rent 
had  to  be  established  under  the  existing  Act  and  the 
regulations  issued  pursuant  thereto.  Even  if  a  rent 
had  been  established  pursuant  to  the  Act  of  1942, 
nothing  in  the  present  Act  prevented  the  Expediter 
from  acting  under  the  present  law. 


4  Section  204(a)  reads  in  full: 

"See.  204.  (a)  The  Housing  Expediter  shall  administer 
the  powers,  functions,  and  duties  under  this  title ;  and  for  the 
purpose  of  exercising  such  powers,  functions,  and  duties,  and 
the  powers,  functions,  and  duties  granted  to  or  imposed  upon 
the  Housing  Expediter  by  title  I  of  this  Act,  the  Office  of 
Housing  Expediter  is  hereby  extended  until  the  close  of  June 
30,  1951." 

5  Section  825.4(a)  of  the  regulation  provides: 

"The  maximum  rent  for  any  housing  accommodation  under 
825.1  to  825.12  inclusive,  (unless  and  until  changed  by  the 
Expediter  as  provided  in  825.5),  shall  be  the  maximum  rent 
which  was  in  effect  on  June  30,  1947,  as  established  under 
the  Emergency  Price  Control  Act  of  1942,  as  amended  *  *  *." 
See  Section  206(a)  of  the  Act,  infra,  p.  17. 
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Section  4(c)  of  the  present  Regulation  (issued  pur- 
suant to  Section  204(d))  (infra,  p.  25)  controls  the 
present  situation.  "For  controlled  housing  accommo- 
dations first  rented  on  or  after  July  1,  1947,  the  maxi- 
mum rent  shall  be  the  first  rent  for  such  accommoda- 
tions." The  premises,  however,  must  be  registered 
within  thirty  days,  and  the  Expediter  may  decrease 
that  rent  by  order,  on  the  ground  that  rent  is  higher 
than  generally  prevailing,  or  that  the  first  rent  was 
made  at  an  abnormally  high  seasonal  period.6  Since 
this  regulation  is  not  an  irrational  administrative  con- 
struction of  Section  204(d)  it  is  binding  on  the  courts. 
Porter  v.  Crawford  &  Dolierty,  154  F.  2d  431,  433  (C.A. 
9th). 

Thus,  the  Expediter  both  under  the  Act  and  by  the 
provisions  of  his  regulation  had  the  authority  to  estab- 
lish a  legal  maximum  rent  on  the  premises  in  question, 
when  rented  as  a  furnished  apartment. 

2.  The  order  was  valid  in  the  Court  below  since  the  defen- 
dant never  exhausted  her  administrative  remedies. 

The  Court  below  incorrectly  held  that  the  order  is- 
sued reducing  defendant's  rent  was  invalid,  because 
"no  notice  was  served  upon  the  defendant  stating  the 
proposed  action  or  the  grounds  therefor"  (R.  21  ).7    In 


6  The  Text  of  Sections  4(e),  5(c)(1)    and    (6)    appear,  infra, 
pp.  27-28. 

7  The  Court  here  cited  840.7  of  the  Regulation  which  provides  in 
pertinent  part : 

"  'In  any  case  where  the  Rent  Area  Director  ....  deems  it 
necessary  or  appropriate  to  enter  an  order  on  his  own  initia- 
tive he  shall,  before  taking-  such  action,  serve  a  notice  on  the 
landlord  of  the  housing  accommodations  involved,  stating  the 
proposed  action  and  the  grounds  therefor.'  " 
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so  ruling  the  Court  below  erred  because  this  conclusion 
is  not  only  unfounded,  but  it  is  directly  contrary  to  the 
evidence.  Plaintiff's  Exhibit  No.  4  (See,  infra,  p.  31) 
clearly  shows  on  its  face  that  the  defendant  was  not 
only  notified  prior  to  the  issuance  of  the  order  of  March 
23, 1949,  but  that  she  objected  to  its  issuance  in  writing 
on  "3/9/49". 

In  any  event,  the  validity  of  the  order  issued  could 
not  be  raised  by  way  of  defense,  in  the  absence  of  an 
exhaustion  of  administrative  remedies.  There  is  no 
question  here  that  defendant  failed  to  exhaust  her  rem- 
edies, in  the  light  of  her  testimony  that  she  was  com- 
pelled by  the  regulation  to  deposit  the  amount  of  the 
refund,  before  her  appeal  could  be  filed  and  she  ' '  didn  't 
have  the  money  to  deposit"  8  (R.  77). 

In  deciding  that  the  order  in  issue  was  invalid  even 
though  the  defendant  had  not  exhausted  her  adminis- 
trative remedies,  the  Court  below  nullified  "the  long 
settled  rule  of  judicial  administration  that  no  one  is  en- 
titled to  judicial  relief  for  a  supposed  or  threatened 
injury  until  the  prescribed  administrative  remedy  has 
been  exhausted."  Myers  v.  Bethlehem  Corp.,  303  U.  S. 
41,  51.  It  is  axiomatic  that  the  foregoing  rule  applies 
where  the  one  injured  is  the  moving  party  in  equity. 
Aircraft  &  Diesel  Corp.  v.  Hirsch,  331  U.  S.  752;  Mc- 
Cauley  v.  Waterman  S.  S.  Corp.,  327  U.  S.  540 ;  Bab- 


8  The  refund  amounted  to  $300.00. 

Section  840.16  of  Procedural  Regulation  No.  1  (13  F.R.  2369) 
provided  that  the  refund  provisions  of  an  order  shall  be  stayed 
pending-  appeal,  if  "a  certified  check  or  a  money  order  in  the 
amount  of  the  refund  *  *  *  "  accompanies  an  appeal  within  30  days 
of  the  issuance  of  the  order  (Infra,  p.  28).  See,  Babcock  v.  Koepke, 
175  F.  2d  923  (C.A.  9th). 
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cock  v.  Koepke,  175  F.  2d  923  (C.  A.  9th) ;  Anderson  v. 
Sehivellenbach,  70  F.  Supp.  14  (N.  D.  Cal.),  3-Judge 
Court. 

The  rule  applies  with  equal  force  where  the  party 
against  whom  the  enforcement  action  is  filed  attacks 
the  validity  of  the  order  by  way  of  defense. 

This  Court  has  consistently  applied  that  rule.  In 
United  States  v.  La  Verne  Co-op  Citrus  Assn.,  143  F. 
2d  415  (C.  A.  9th),  the  Government  sought  an  injunc- 
tion restraining  defendants  from  handling  lemons  in 
violation  of  an  order  of  the  Secretary  of  Agriculture. 
The  District  Court  refused  to  permit  evidence  on  the 
question  of  the  constitutionality  of  the  order,  on  the 
ground  that  the  Act9  provided  for  an  administrative 
remedy,  which  had  not  been  exhausted  by  the  defen- 
dants. The  injunction  issued  and  the  defendants  ap- 
pealed. In  affirming  that  judgment,  this  Court  held 
that  an  administrative  remedy  must  be  pursued  to  com- 
pletion before  invoking  equity  jurisdiction,  whether  the 
party  affected  is  plaintiff  or  defendant. 

"The  question  then  arises  whether  the  adminis- 
trative remedy  rule  applies  where  the  one  harmed 
by  the  administrative  order  is  the  defending  party 
in  the  equity  action.  The  doctrines  of  primary 
jurisdiction  and  of  administrative  finality  are 
equally  persuasive  where  the  issue  is  raised  by  de- 
fending parties  as  where  it  is  raised  by  moving 
parties.  A  consideration  of  the  defense  in  an  en- 
forcement action  would  nullify  the   uniformity 


9  Agricultural  Marketing  Agreement  Act  of  1937    (7  U.S.C.A. 
601  et  seq.) 
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achieved  by  devising  a  single  procedure  for  testing- 
orders  promulgated  in  accordance  with  the  terms 
of  the  Act.  *  *  *"  (at  p.  420) 

This  decision  was  made  in  the  light  of  the  Supreme 
Court's  ruling  in  Yak  us  v.  United  States,  321  U.  S.  414. 
There  the  Court  answered  the  sole  question  "whether 
the  validity  of  a  regulation  may  be  challenged  in  de- 
fense of  a  prosecution  for  its  violation  although  it  had 
not  been  tested  by  the  prescribed  administrative  pro- 
cedure *  *  *"  (id.  p.  419).  In  holding  that  the  valid- 
ity of  an  order  may  not  be  challenged,  even  in  a  crim- 
inal prosecution,  where  the  record  shows  that  the  ad- 
ministrative process  has  not  been  used,  the  Court  said, 
at  p.  434: 

u*  *  *  petitioners  have  failed  to  seek  the  ad- 
ministrative remedy  and  the  statutory  review 
which  were  open  to  them  and  that  they  have  not 
shown  that  had  they  done  so  any  of  the  conse- 
quences which  they  apprehend  would  have  ensued 
to  any  extent  whatever,  or  if  they  should,  that  the 
statute  withholds  judicial  remedies  adequate  to 
protect  petitioners'  rights." 

See  too,  Woods  v.  Burr,  176  F.  2d  273  (C.  A.  3rd). 

So,  here,  where  the  record  is  conclusive  that  the  de- 
fendant has  failed  to  follow  the  administrative  proce- 
dure, she  may  not  now  resort  to  the  Court  for  relief. 
To  do  so  would  nullify  "the  long  settled  rule"  of  ex- 
haustion of  administrative  remedies  and  permit  courts 
to  exercise  jurisdiction  which   established  principles 
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now  deny  them10  at  the  threshold  of  the  proceedings. 
Thus,  the  Court  below  erred  on  two  grounds  in  find- 
ing that  the  order  was  invalid  because  of  a  denial  of 
procedural  due  process;  (1)  The  order  on  its  face 
shows  that  a  written  objection  to  its  issuance  was 
received  and  considered,  two  weeks  prior  to  issuance; 
and  (2)  she  failed  to  appeal  the  order  and  thus,  exhaust 
her  administrative  remedies,  which  are  conditions 
precedent  to  judicial  review  either  by  bill  in  equity  or 
by  way  of  defense. 

II. 

The  Court  Below  Erred  in  Failing  to  Enter  a  Judgment  Against 
the  Defendant  on  the  Premises  at  537  Melrose  Way,  After 
Finding  That  the  Overcharge  Had  Been  Collected. 

The  Court  below  found  as  a  fact  that  the  premises  at 
537  Melrose  Way  were  controlled  housing  accommoda- 
tions, and  as  such  were  subject  to  the  Act  and  the  regu- 
lations (No.  I,  R.  25).  In  its  oral  opinion  (adopted  as 
a  Finding  of  Fact,  No.  XX— R.  29),  the  Court  found 
the  overcharge  had  been  collected,  but  the  receipt 
showed  additional  services  had  been  rendered,  and, 
' '  There  is  nothing  in  the  case  to  indicate  that  the  tenant 
was  entitled  to  an  additional  bed  without  paying  there- 
for nor  was  entitled  to  the  cleaning  of  her  apartment 
free  of  charge ;  consequently  the  Court  is  of  the  opinion 
that  there  is  no  overcharge  as  to  Unit  537"  (R.  24). 
Under  this  decision  a  landlord  may  collect  more  than 
the  legal  maximum  "in  connection  with  the  use  and 
occupancy  of  any  housing  accommodation",  and,  if  the 


io  There  is,  of  course,  no  question  here  of  denial  of  due  process, 
since  the  defendant  failed  to  take  the  initial  steps  invoking  it. 
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quid  pro  quo  is  furnished,  no  overcharge  results.  Such 
a  conclusion  could  successfully  nullify  effective  rent 
control. 

The  Act,  the  regulation  and  the  reported  decisions 
are  contrary  to  this  holding  of  the  Court  below.  Sec- 
tion 206(a)  of  the  Act11  forbids  the  collection  of  rent  in 
excess  of  the  maximum  established  by  it,  or  any  regula- 
tion,12 or  order,  of  the  Expediter.  In  addition,  the 
regulation  specifically  authorizes  a  landlord  to  obtain 
rent  increases  in  an  orderly,  legal  manner  with  the 
prior  approval  of  the  Expediter.  Concomitantly,  it 
provides  an  effective  measure  of  protection  to  the  ten- 
ant from  unjustified  and  unnecessarily  burdensome  in- 


11  That  Section  reads  as  follows : 

"Sec.  206.  (a)  It  shall  be  unlawful  for  any  person  to  de- 
mand, accept,  or  receive  any  rent  for  the  use  or  occupancy  of 
any  controlled  housing-  accommodations  in  excess  of  the  maxi- 
mum rent  prescribed  under  section  204,  or  otherwise  to  do  or 
omit  to  do  any  act,  in  violation  of  this  Act,  or  of  any  regula- 
tion or  order  or  requirement  under  this  Act,  or  to  offer,  solicit, 
attempt,  or  agree  to  do  any  of  the  foregoing." 

12  Section  2(a)  of  the  Regulation  provides: 

"(a)  General  prohibition.  Regardless  of  any  contract, 
agreement,  lease,  or  other  obligation  heretofore  or  hereafter 
entered  into,  no  person  shall  offer,  demand  or  receive  any  rent 
for  or  in  connection  with  the  use  or  occupancy  on  and  after 
the  effective  date  of  §§  825.1  to  825.12,  inclusive,  of  any  hous- 
ing accommodations  within  the  Defense-Rental  Area  higher 
than  the  maximum  rents  provided  by  §§  825.1  to  825.12,  inclu- 
sive ;  and  no  person  shall  offer,  solicit,  attempt,  or  agree  to  do 
any  of  the  foregoing.  A  reduction  in  the  services,  furniture, 
furnishings,  or  equipment  required  under  §  825.3  shall  consti- 
tute an  acceptance  of  rent  higher  than  the  maximum  rent. 
Lower  rents  than  those  provided  by  §§825.1  to  825.12,  inclu- 
sive, may  be  demanded  or  received." 
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creases.13    The  wisdom  of  this  provision  has  been  recog- 
nized and  applied  by  several  Courts  of  Appeal. 

In  Creedou  v.  Olinger,  170  F.  2d  895  (C.  A.  5th),  the 
District  Court  denied  recovery  for  overcharges  "for 
the  reason  that  refrigerators  had  been  furnished  by 
some  of  the  tenants,  air-conditioning  had  been  made 
possible  by  the  defendant  to  others,  and  at  times  dur- 
ing the  period  in  question  relatives  and  friends  had 
visited  certain  of  the  tenants  and  during  the  visit  occu- 
pied apartments  with  them"  (id.  p.  897).  The  District 
Court  held  that : 

"  'It  is  the  business  of  the  courts  to  try  to  dis- 
cover the  just  way  and  from  an  impartial  attitude 
to  see  where  the  right  is.'  "    (id.) 


13  Section  5(a)(3)  of  the  Regulation  says: 

"(a)  Grounds  for  increase  of  maximum  rent.  Any  land- 
lord may  file  a  petition  for  adjustment  to  increase  the  maxi- 
mum rent  otherwise  allowable  only  on  the  grounds  that :  *  *  * 
(3)  Substantial  increase  in  space,  services,  furniture,  fur- 
nishings or  equipment.  There  has  been  a  substantial  increase 
in  the  services,  furniture,  furnishings,  or  equipment  provided 
with  the  housing  accommodations  since  the  date  or  order  de- 
termining its  maximum  rent  or  a  substantial  increase  in  the 
living  space  since  June  30,  1947  but  before  April  1,  1948.  No 
increase  in  the  maximum  rent  shall  be  ordered  on  the  ground 
set  forth  in  this  paragraph  (a)  (3)  unless  the  increase  in  living 
space,  services,  furniture,  furnishings  or  equipment  occurred 
with  the  consent  of  the  tenant  or  while  the  accommodations 
were  vacant :  Provided,  That  an  adjustment  may  be  ordered, 
although  the  tenant  refuses  to  consent  to  the  increase  in  living 
space,  services,  furniture,  furnishings  or  equipment,  if  the  Ex- 
pediter finds  that  such  increase  (i)  is  reasonably  required  for 
the  operation  of  a  multiple  dwelling  structure  or  other  struc- 
ture of  which  the  accommodations  are  a  part  or  (ii)  is  neces- 
sary for  the  preservation  or  maintenance  of  the  accommoda- 
tions." 
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In  reversing  that  decision  the  Court  of  Appeals  held 
that  the  landlord 's  relief  was  in  the  administrative  pro- 
cedure provided,  and  not  in  the  courts.  The  Court  then 
concluded : 

"  Since  the  undisputed  evidence  clearly  discloses 
overcharges  during  the  period  alleged  in  the  com- 
plaint, judgment  for  at  least  the  amount  of  the 
overcharges  must  be  granted  in  favor  of  the  Ex- 
pediter or,  by  way  of  restitution,  to  the  tenant." 

(id.) 

A  more  exaggerated  case  came  before  the  Court  of 
Appeals  for  the  First  Circuit  in  Elma  Realty  Co.  v. 
Woods,  169  F.  2d  172.  There  the  appellant's  building 
was  burned  in  part,  rendering  it  unfit  for  human  habi- 
tation. The  Area  Rent  Director  reduced  the  rent  to 
$1.00  per  week  "due  to  substantial  deterioration",  but 
informed  the  appellant  that  it  would  increase  the 
rent  when  made  habitable  again.  On  June  6,  1947, 
after  rehabilitation  of  the  premises,  the  rents  were  ad- 
justed upward.  However,  the  appellant  had  been  col- 
lecting increased  rent  from  the  previous  April  without 
authorization.  This  collection  constituted  the  over- 
charge. In  upholding  the  trial  court's  judgment  of 
restitution  and  double  damages,  the  Court  said,  at  p. 
174: 

"*  *  *  Thus  although  the  appellant  was  un- 
doubtedly entitled  to  an  upward  adjustment  of  its 
maximum  rents  after  its  apartments  were  again 
habitable,  nevertheless  the  regulations  do  not  per- 
mit it  to  increase  its  rents  until  after  it  has  ap- 
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plied  for  and  obtained  permission  to  do  so.  Thierry 
v.  Gilbert,  1  Cir.,  147  F.  2d  603." 

In  Woods  v.  Polls,  180  F.  2d  4  (C.  A.  3rd),  the  land- 
lord raised  the  rent  from  $50  to  $65  per  month,  but 
claimed  "he  waived  some  $400  worth  of  repairs  and 
obligations,  the  cost  of  which  should  have  been  borne 
by  the  lessees  but  which  in  fact  were  not"  (id.  p.  6). 
The  District  Court  entered  a  judgment  for  treble  dam- 
ages and  injunctive  relief.  The  Court  of  Appeals 
affirmed  the  judgment,  saying  the  landlord  should  have 
petitioned  the  Expediter  for  an  adjustment  of  rent: 

"However,  even  if  there  was  a  shifting  in  the 
obligations  between  the  first  and  second  arrange- 
ments by  this  landlord  with  his  tenant,  it  is  not 
disputed  that  there  was  no  application  made  for  a 
change  in  rent.  The  rent  regulations  permit  the 
landlord  to  petition  for  an  adjustment  when  there 
has  been  a  substantial  increase  in  services.  That 
administrative  procedure  was  open  to  the  landlord 
here,  but  he  chose  instead  to  make  his  own  deter- 
mination of  the  worth  of  the  services  which  were 
to  be  performed  by  the  lessees  under  the  freeze 
date  lease.  Such  a  determination  is  not  binding 
upon  the  Housing  Expediter.  See  Elma  Realty 
Co.  v.  Woods,  infra.  The  freeze  date  registration 
of  the  premises  remained  in  full  force,  and  it  per- 
mitted a  maximum  rental  of  $50  per  month.  It 
was  unlawful  for  the  landlord  to  receive  more  than 
$50  per  month  in  cash  until  he  had  successfully 
petitioned  for  an  adjustment;  any  cash  payment 
in  excess  of  that  amount  was  an  overcharge  which 
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could  be  recovered  by  the  Expediter."    (id.  pp. 
6-7) 

See,  too,  Woods  v.  Dodge,  170  F.  2d  761  (C.  A.  1st) ; 
McCormack  v.  Kovacevich,  170  F.  2d  588  (C.  A.  7th) ; 
Kalivar  v.  McKinnon,  152  F.  2d  263  (C.  A.  1st) ;  Woods 
v.  Kimmey,  88  F.  Supp.  838  (W.  D.  Pa.). 

The  decision  of  the  Court  below  that  although  an 
additional  charge  was  made,  the  tenant  received  addi- 
tional services,  is  contrary  to  these  well  reasoned  au- 
thorities. It  is  respectfully  requested  that  this  Court 
bring  the  decision  of  the  Court  below  into  accord  with 
this  overwhelming  weight  of  authority. 

III. 

The  Finding  of  the  Court  Below  That  the  Plaintiff  Failed  to 
Establish  the  Overcharge  Is  Contrary  to  the  Evidence  and 
Is  Clearly  Erroneous. 

In  finding  that  the  defendant  did  not  overcharge 
(Findings  III  and  IV,  R.  26),  the  Court  below  disre- 
garded the  admissions  of  the  defendant  and  the  conclu- 
sive proof  in  the  record.  The  attack  on  these  findings, 
therefore,  is  not  contrary  to  the  provisions  of  Rule 
52(a)  of  the  Federal  Rules  of  Civil  Procedure  (28  U.  S. 
C.  A.  foil.  723(c)),14  since  these  findings  are  not  sup- 
ported by  any  evidence  whatever  in  the  record.  They 
are,  therefore,  "clearly  erroneous."  Lerner  Stores 
Corp.  v.  Lerner,  162  F.  2d  160,  162  (C.  A.  9).    More- 


14  Rule  52(a)  provides  in  part  as  follows : 

"  *  *  *  Findings  of  fact  shall  not  be  set  aside  unless  clearly- 
erroneous,  and  due  regard  shall  be  given  to  the  opportunity  of 
the  trial  court  to  judge  of  the  credibility  of  the  witnesses. 
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over,  the  record  is  conclusive  that  the  Expediter  proved 
both  the  maximum  rent  and  the  collection  of  rent  in 
excess  of  the  maximum. 

1.  As  to  the  overcharge  at  537  Melrose  Way,  the 
plaintiff  introduced  the  order  of  the  Area  Rent  Direc- 
tor, establishing  the  rent  at  $29.00  per  month  (Plain- 
tiff's Exhibit  2,  R. 37) .  That  Exhibit  is  uncontradicted 
in  the  record.13  The  tenant  of  that  accommodation  tes- 
tified that  she  paid  $30.00  for  one  month  and  $35.00  for 
the  second  month  and  that  these  amounts  included 
extra  charges  for  a  bed  and  cleaning  charge,  respec- 
tively (R.  64).  The  receipts  introduced  into  evidence 
(Plaintiff's  Exhibit  8,  R.  65),  show  on  their  face  that 
these  charges  were  collected  for  the  additional  services 
(R.  24).  There  is  no  contradiction  in  the  record  that 
these  amounts  were  not  received.  There  is  merely  the 
claim  that  the  excess  amount  collected  was  not  collected 
as  rent  (R.  7;  Nos.  2,  3,  4  (R.16)).  In  other  words,  it 
was  defendant's  sole  defense  that  these  amounts,  if  col- 
lected, were  collected  not  as  rent  but  as  payments  for 
additional  services.  However,  it  is  conclusive  that  since 
these  charges  were  made  "in  connection  with  the  use 
and  occupancy  of  the  housing  accommodations",  the 


15  The  accommodation  here  is  ' '  a  small  apartment  that  faces  the 
side  street,  *  *  *",  and  is  "a  different  building"  (R.  84).  There 
is  no  question,  therefore,  that  this  is  in  any  way  covered  by  the 
original  registration  statement  at  430  Daisy  Ave.  (P.  Ex.  9 — R. 
89).  Defendant's  claim  that  the  legal  rent  was  "$95.00  per  month" 
(No.  7 — R.  17)  is  completely  without  support  in  the  record. 
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amounts  collected  were  rent.16  (See,  Woods  v.  Dodge, 
170  F.  2d  761  (C.  A.  1st)). 

It  follows,  therefore,  that  since  the  plaintiff  estab- 
lished the  maximum  rent  without  contradiction  in  the 
record  and  since  the  sole  testimony  in  the  record,  sup- 
ported by  exhibits,  is  to  the  effect  that  more  than  the 
maximum  rent  was  paid  and  since  the  Court  below 
found  that  these  collections  were  made,  it  was  error 
not  to  enter  a  judgment  for  the  amount  of  the  over- 
charge. Fontes  v.  Porter,  156  F.  2d  956  (C.  A.  9)  ; 
Bowles  v.  Glick  Bros.  Lumber  Co.,  146  F.  2d  566  (C.  A. 
9) ;  Woods  v.  HcujdeU,  178  F.  2d  914  (C.  A.  5) ;  Bowles 
v.  Hastings,  146  F.  2d  94  (C.  A.  5). 

2.  The  plaintiff  proved  the  maximum  rents  on  the 
property  located  at  430  Daisy  Avenue  with  the  intro- 
duction of  the  order  of  the  Area  Eent  Director  (Plain- 
tiff's Exhibit  4  (E.  44)).  The  overcharge  was  estab- 
lished by  the  admission  of  the  defendant  that  she  col- 
lected $75.00  per  month  (R.  9).  It  is  further  estab- 
lished by  plaintiff's  Exhibit  6  (R.  56)  and  by  the 
Court's  Finding  of  Fact  that  $75.00  per  month  was  col- 
lected for  the  period  mentioned  in  plaintiff's  Complaint 
(No.  8,  R.  27).  Thus,  the  evidence  is  substantial  that 
the  maximum  rent  for  the  premises  was  $37.50  per 
month.  It  was  uncontradicted  that  the  defendant  col- 
lected $75.00  per  month  for  the  premises.  Conse- 
quently, it  Avas  error  for  the  Court  below  to  fail  to  enter 


Section  202(e)  of  the  Act  defines  rent  as: 

"The  term  'rent'  means  the  consideration,  including  any 
bonus,  benefit,  or  gratuity  demanded  or  received  for  or  in  con- 
nection with  the  use  or  occupancy  of  housing  accommodations, 
or  the  transfer  of  a  lease  of  housing  accommodations." 
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a  judgment  for  the  plaintiff  for  at  least  the  amount  of 
the  overcharge.    Fontes  v.  Porter,  supra. 

CONCLUSION 

It  is  respectfully  submitted  that  the  Court  below 
erred  in  failing  to  enter  a  judgment  for  the  plaintiff  as 
prayed  in  the  Complaint  and  that  the  judgment  should 
be  reversed  with  directions  to  the  Court  below  to  enter 
a  judgment  for  the  plaintiff  as  prayed. 

Ed  Dupree, 

General  Counsel 

Leon  J.  Libett, 

Assistant  General  Counsel 

Francis  X.  Kiley, 
Special  Litigation  Attorney 

Office  of  the  Housing  Expediter 
Washington  25,  D.  C. 
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APPENDIX 

Housing  and  Rent  Act  of  1947,  as  amended  (50  U.  S. 
C.  A.,  1881,  et  seq.) : 

Sec.  204.  (d)  The  Housing  Expediter  is  author- 
ized to  issue  such  regulations  and  orders,  consistent 
with  the  provisions  of  this  title,  as  he  may  deem 
necessary  to  carry  out  the  provisions  of  this  section 
and  section  202  (c). 

Recovery  of  Damages 

Sec.  205.  Any  person  who  demands,  accepts,  or 
receives  any  payment  of  rent  in  excess  of  the  maxi- 
mum rent  prescribed  under  section  204  shall  be 
liable  to  the  person  from  whom  he  demands,  ac- 
cepts, or  receives  such  payment  (or  shall  be  liable 
to  the  United  States  as  hereinafter  provided),  for 
reasonable  attorney's  fees  and  costs  as  determined 
by  the  court,  plus  liquidated  damages  in  the 
amounts  of  (1)  $50,  or  (2)  three  times  the  amount 
by  which  the  payment  or  payments  demanded,  ac- 
cepted, or  received  exceed  the  maximum  rent  which 
could  lawfully  be  demanded,  accepted,  or  received, 
whichever  in  either  case  may  be  the  greater 
amount :  Provided,  That  the  amount  of  such  liqui- 
dated damages  shall  be  the  amount  of  the  over- 
charge or  overcharges  if  the  defendant  proves  that 
the  violation  was  neither  willful  nor  the  result  of 
failure  to  take  practicable  precautions  against  the 
occurrence  of  the  violation.  Suit  to  recover  such 
amount  may  be  brought  in  any  Federal,  State,  or 
Territorial  court  of  competent  jurisdiction  within 
one  year  after  the  date  of  such  violation :  Provided, 
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That  if  the  person  from  whom  such  payment  is  de- 
manded, accepted,  or  received  either  fails  to  insti- 
tute an  action  under  this  section  within  thirty  days 
from  the  date  of  the  occurrence  of  the  violation  or 
is  not  entitled  for  any  reason  to  bring  the  action, 
the  United  States  may  institute  such  action  within 
such  one-year  period.  *  *  * 

Sec.  206.  (b)  Whenever  in  the  judgment  of  the 
Housing  Expediter  any  person  has  engaged  or  is 
about  to  engage  in  any  acts  or  practices  which  con- 
stitute or  will  constitute  a  violation  of  any  provi- 
sion of  this  Act,  or  any  regulation  or  order  issued 
thereunder,  the  United  States  may  make  applica- 
tion to  any  Federal,  State,  or  Territorial  court  of 
competent  jurisdiction  for  an  order  enjoining  such 
acts  or  practices,  or  for  an  order  enforcing  com- 
pliance with  such  provision,  and  upon  a  showing 
that  such  person  has  engaged  or  is  about  to  engage 
in  any  such  acts  or  practices  a  permanent  or  tem- 
porary injunction,  restraining  order,  or  other  or- 
der shall  be  granted  without  bond. 


Controlled  Housing  Rent  Regulation  (12  F.  R.  4331)  : 

"Sec.  825.1.  (b)  Decontrolled  and  exempted 
housing  to  which  §§  825.1  to  825.12,  inclusive,  do 
not  apply — (1)  Exempted  housing.  Sections  825.1 
to  825.12,  inclusive,  do  not  apply  to  the  following: 

(iii)  Accommodations  subject  to  the  Rent  Regu- 
lation for  Controlled  Rooms  in  Rooming  Houses 
and  other  Establish  ments.    Rooms  or  other  housing 
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accommodations  subject  to  the  provisions  of  Sub- 
part B." 

§  825.4.  Maximum  rents — (e)  Increase  or  de- 
crease in  space  on  or  after  April  1,  1948.  Where 
housing  accommodations  are  changed  on  or  after 
April  1,  1948,  by  a  substantial  increase  or  decrease 
in  dwelling  space,  the  maximum  rent  for  the 
housing  accommodations  resulting  from  such 
change  shall  be  the  first  rent  charged  after  such 
change :  Provided,  however,  That  the  Expediter  at 
any  time  may  order  a  decrease  in  the  maximum 
rent  as  provided  in  §§  825.5  (c)  (1)  and  (6) :  And 
provided  further,  That  the  rent  received  for  any 
rental  period  commencing  on  or  after  the  date  of 
the  first  renting  shall  be  received  subject  to  refund 
to  the  tenant  of  any  amount  in  excess  of  the  maxi- 
mum rent  which  may  later  be  fixed  by  an  order 
under  §  825.5  (c)  (1)  or  (6)  *  *  *" 

"§  825.5.  (c)  Grounds  for  decrease  of  maximum 
rent.  The  Expediter  at  any  time,  on  his  own  initi- 
ative or  on  application  of  the  tenant,  may  order  a 
decrease  of  the  maximum  rent  otherwise  allowable 
only  on  the  grounds  that : 

(1)  Rent  higher  than  rents  generally  prevailing. 
The  maximum  rent  for  housing  accommodations 
established  under  paragraph  (c),  (d),  (e),  (g),  or 
(j)  of  section  4  of  the  Rent  Regulation  for 
Housing,  issued  pursuant  to  the  Emergency  Price 
Control  Act  of  1942,  as  amended,  or  under  §  825.4 
(c)  or  (e)  is  higher  than  the  rent  generally  pre- 
vailing in  the  defense-rental  area  for  comparable 
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housing  accommodations  on  the  maximum  rent 
date.  *  *  * 

3  months  after  the  date  of  filing  of  such  registra- 
tion statement. 

#     •*     * 

(6)  Seasonal  rent.  The  rent  on  the  date  deter- 
mining the  maximum  rent  was  substantially  higher 
than  at  other  times  of  year  by  reason  of  seasonal 
demand  or  seasonal  variations  in  the  rent,  for  such 
housing  accommodations.  In  such  cases  the  Ex- 
pediter's order  may  if  he  deems  it  advisable  pro- 
vide for  different  maximum  rents  for  different 
periods  of  the  calendar  year. 


Rent  Proc.  Reg.  1  (13  F.  R.  2369) : 

Sec.  840.16.  Stay  of  landlord's  obligation  to  re- 
fund, (a)  Where  the  Area  Rent  Director  has  en- 
tered an  order  under  §  840.7,  the  effect  of  which  is 
to  require  a  landlord  to  make  a  refund  to  a  tenant 
in  accordance  with  the  provisions  of  section  4  (c), 
4  (e),  5  (b),  (2),  or  5  (c)  (1)  of  the  Controlled 
Housing  Rent  Regulation,  section  5  (b)  (2)  of  the 
Rent  Regulation  for  Controlled  Rooms  in  Room- 
ing Houses,  and  Other  Establishments,  section  4 
(c),  4  (e),  5  (b)  (2),  or  5  (c)  (1)  of  the  Controlled 
Housing  Rent  Regulation  for  New  York  City  De- 
fense-Rental Area,  section  5  (b)  (2)  of  the  Rent 
Regulation  for  Controlled  Rooms  in  Rooming 
Houses  and  Other  Establishments  in  New  York 
City  Defense-Rental  Area,  section  4  (c),  4  (e),  5 
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(b)  (2),  or  5  (c)  (1)  of  the  Controlled  Housing 
Rent  Regulation  for  Miami  Defense-Rental  Area, 
section  5  (b)  (2)  of  the  rent  regulation  for  Con- 
trolled Rooms  in  Rooming  Houses  and  Other  Es- 
tablishments in  the  Miami  Defense-Rental  Area, 
or  section  4  (c),  4  (e),  5  (b)  (2),  or  5  (c)  (1)  of 
the  Controlled  Housing  Rent  Regulation  for  At- 
lantic County  Defense-Rental  Area,  the  obligation 
to  refund  shall  be  stayed  if  the  landlord  within 
thirty  (30)  days  after  the  date  of  issuance  of  said 
order,  duly  files  an  appeal  from  said  order,  together 
with  a  refund  transmittal  memorandum  directed 
to  the  Regional  Budget  and  Finance  Officer  on 
forms  prescribed  by  the  Housing  Expediter  ac- 
companied by  a  certified  check  or  money  order  in 
the  amount  of  the  refund  payable  to  the  United 
States  Treasurer,  and  such  additional  information 
and  documents  as  may  be  required.  The  money  so 
deposited  shall  be  distributed  pursuant  to  the  order 
of  the  Housing  Expediter  or  in  accordance  with 
the  final  disposition  of  the  proceedings. 


Rent  Regulation  for  Transient  Hotels,  Residential 
Hotels,  Rooming  Houses  and  Motor  Courts  (8  F.  R. 
7334)  : 

"Section  1.  Scope  of  this  regulation — (a) 
Rooms  in  hotels  and  rooming  houses  and  Defense- 
Rental  Area  to  which  this  regulation  applies.  This 
regulation  applies  to  all  rooms  in  hotels  and  room- 
ing houses  within  each  of  the  defense-rental  areas 
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and  each  of  the  portions  of  a  defense-rental  area 
(each  of  which  is  referred  to  hereinafter  in  this 
regulation  as  the  'Defense-Rental  Area'),  which 
are  listed  in  Schedule  A  of  this  regulation,  except 
as  provided  in  paragraph  (b)  of  this  section. 

In  Schedule  A,  'the  maximum  rent  date'  and  'the 
effective  date  of  regulation'  is  given  for  each  De- 
fense-Rental Area  listed.  More  than  one  effective 
date  is  given  for  different  portions  of  a  Defense- 
Rental  Area  where  the  same  effective  date  is  not 
applicable  to  the  entire  Defense-Rental  Area. 
Wherever  the  words  'the  maximum  rent  date'  or 
the  words  'the  effective  date  of  regulation'  are 
referred  to  in  this  regulation,  the  dates  given  in 
Schedule  A  for  the  particular  Defense-Rental  Area 
or  portion  of  the  Defense-Rental  Area  in  which 
the  room  is  located  shall  apply.  The  effective  date 
listed  in  Schedule  A  in  each  instance  is  the  date 
rent  regulation  was  effective  in  the  particular 
Defense-Rental  Area  or  portion  of  the  Defense- 
Rental  Area  for  rooms  in  hotels  and  rooming 
houses. ' ' 
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n.1~$>)                                     UNITED  STATES  OF  AMERICA 

OFFICE  OF  THE  HOUSING  EXPEDITER 
Off ICE  OF  RENT  CONTROL 

ORDER  DECREASING  MAXIMUM  RENT 
REQUIRING  REFUND  TO  TENANT 

STAMP  OF  ISSUING  OFFICE 

-OFFICE   OF  HOUSING   EXPEDITE! 

110  East  Anaheim 
bong  Beaob  13,   California 

NCERN1NG  (Address  of  Accommodations) 

.430    >i  sy  '-Are,,    Long   'ieach,    California 

APARTMENT  NO. 

DOCKET  NO. 

99837-2UA-1J 

r 
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TO:  (Name  and  Address  of  Landlord) 


)orothy .  iiharp  -, 
42P,  Daisy  iLve., 
Long   ^each,    ^alif. 


~1 


J 
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The  Rent  Director,  after  consideration  of  all  the  evidence  in  this  matter,  has  determined  that  the  maximui 
nt  for  the  above-described  housing  accommodations  should  be  decreased  on  the  grounds  stated  in  Section  (s 

_„5„C_JL of  the  Rent  Regulation/ and  further  for  the  reason  (s)  stated  in  Se< 

>n(s) _ 5...C...1. of  the  Rent  Regulation,  the  maximum  rent  so  decreased  an 

termined  by  this  Order  shall  be  effective  from  — 6-11^48 

Therefore,  it  is  ordered  that  the  maximum  rent  for  the  above-described  accommodations  be,  and  it  herel 

,  decreased  from  $        75.00   per Moffith to  $ 57»50 per i.onth ,  effectn 

om  6-11-48 No  rent  in  excess  of  $ 37.50  I^qnth (maximum  rent  establish€ 

j  this  Order)  may  be  received  or  demanded. 

Any  rent  collected  from  the  effective  date  of  this  Order  in  excess  of  tie  amount  provided  in  this  Ord< 
lall  be  refunded  to  the  tenant  within  30  days  from  the  date  this  Order  is  issued  unless  the  refund  is  stay< 
i  accordance  with  the  provisions  of  Rent  Procedural  Regulation  No.  1. 

This  Order  is  now  in  effect  and  will  remain  in  effect  until  changed  by  the  Office  of  the  Housing  Expediter. 

TJI/RD'S   LET-S5&  DA£Blf3/9/49  HAS   BEEN   CONSIDERED.  .  _  **J% 


kved MAR..2  3  1949 

(Date) 

NOTICE  TO  LANDLORD  AJfD  TEjfiNT:  R 
(_       TO:  (Name  and  Address  of  Tenant) 
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'YlAl    Tenant  Occupant  »> 
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tong  Beach,    Calif orni ax 
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L 
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NOTICE  TO  LANDLORD 


This  is  a  final  ORDEk  which  has  been  issued  by  the  Rent  Director  decreasing  the  Maximum  Rent  for  th< 
jommodations  described  therein. 

THIS  ORDER  IS  IMPORTANT— READ  IT  CAREFULLY.— Aa  of  the  date  of  issuance  this  Ordei 
ablishes  the  Maximum  Rent  for  both  future  and  the  past  rental  periods.  Anyj-ent  in  excess  of  the  Maximun 
nt,  as  finally  fixed  by  this  Order,  which  you  have  collected- since  the  effective  date  of  the^rder,  must  b 
funded  to  the  tenant  or  tenants  from  whom  it  was  collected. 

The  Rent  Regulation  provides  that  you  must  make  these  refunds  to  such  tenants  within  30  days  fron 
5  date  this  Order  is  issued  unless  you  obtain  a  stay  of  refund  in  accord^nce"with  RentProcedural  Regu 
ion  No.  1.  The  duty  to  make  such  refund  is  yours  and  you  must  make  every  effort  to  locate  any  prio: 
lants  to  whom  a  refund  is  due. 

By  taking  the  following  steps  you  may  comply  with  the  Rent  Regulation  and  this  Order: 

1.  Do  not  collect  rent  in  excess  of  the  Maximum  Rent  fixed  by  this  Order. 

2.  Make  the  required  refunds  within  30  days  after  the  date  this  Order  is  issued,  unless  you 
obtain  a  stay  of  refund  in  accordance  with  Rent  Procedural  Regulation  No.  1,  above 
mentioned. 

Failure  on  your  part  to  make  the  refunds  within  the  30-day  period  above  mentioned  is  a  violation  of  th 
;nt  Regulations  and  this  Order  and  may  subject  you  to  suit  for.  three  times  the  amount  refundable  or  $5( 
luchever  is  greater. 


NOTICE  TO  TENANT 


This  i3  an  Order  issued  by  the  Rent  Director  reducing  the  rent  for  the  housing  accommodations  describe 
erein.  This  Order  establishes  an  effective  date  which  is  prior  to  the  issuance  date.  This  results  in  a  redut 
m  of  the  rent  effective  retroactively  and  the  Order  requires  the  landlord  to  refund  to  every  tenant  any  rer 
lid  by  him  in  excess  of  the  reduced  rent  for  anv  r-1-1 '  \nd  after  the  effective  date  of  the  t&dei 

1  tenant  entitled  thereto  within  30  daj 
in  accordance  with  Rent  ProcedKBi 


Thei>J — J 


Case  Nfr-^^^"'V---^^^ 

^%^.^^^^^iw^Jm 

^te!f  EbT 1** .  no.  J£  —  pat  of  <** 

"^fc±***Z  C°       '  Deputy*** 


p.t  to  the  landlord  for  any  period  af te 
&phs),  and  compare  the  rent  you  pai 
tant  of  refund  due  you  for  each  rent 
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md  has  been  stayed  in  accord- 
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FOR  THE  NINTH  CIRCUIT 


Western  Air  Lines,  Inc., 

vs. 
Civil  Aeronautics  Board, 


Petitioner, 


Respondent. 


BRIEF  OF  PETITIONER,  WESTERN  AIR 
LINES,  INC.,  IN  SUPPORT  OF  PETITION 
FOR  INTERLOCUTORY  RELIEF. 


I. 
OPENING  STATEMENT. 

The  main  issue  on  review  is  whether  or  not  the  Board 
erred  in  rejecting  the  petition  of  Western  Air  Lines,  Inc., 
for  an  order  consolidating  seven  proceedings  pending 
before  the  Board. 

The  immediate  issue  is  whether  or  not  the  Board 
should  be  enjoined  from  commencing,  continuing  and 
completing  the  seven  proceedings  pending  determination 
of  the  review  on  its  merits. 

If  this  Court  decline  to  issue  an  order  staying  the  Board 
from  taking  further  procedural  steps  in  the  proceedings, 
a  favorable  decision  on  review  may  prove  to  be  hollow. 
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II. 
JURISDICTIONAL  STATUTES  INVOLVED. 

The  right  of  review  of  the  order  here  under  scrutiny- 
comes  from  Section  1006(a)  of  the  Civil  Aeronautics 
Act,  which  reads: 

"Any  order,  affirmative  or  negative,  issued  by  the 
Board  under  this  Act,  except  any  order  in  respect 
of  any  foreign  air  carrier  subject  to  the  approval 
of  the  President  as  provided  in  section  601  of  this 
Act,  shall  be  subject  to  review  by  the  circuit  courts 
of  appeals  of  the  United  States  or  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  upon 
petition,  filed  within  sixty  days  after  the  entry  of 
such  order,  by  any  person  disclosing  a  substantial 
interest  in  such  order.  After  the  expiration  of  said 
sixty  days  a  petition  may  be  filed  only  by  leave  of 
court  upon  a  showing  of  reasonable  grounds  for 
failure  to  file  the  petition  theretofore."  [49  U.  S. 
Code  646(a).] 

and  from  Section  10(a)  of  the  Administrative  Procedure 
Act,  which  reads: 

"Right  of  Review. — Any  person  suffering  legal 
wrong  because  of  any  agency  action,  or  adversely 
affected  or  aggrieved  by  such  action  within  the  mean- 
ing of  any  relevant  statute,  shall  be  entitled  to  judicial 
review  thereof."     [5  U.  S.  Code  1009(a).] 

The  right  of  this  Court  to  issue  a  restraining  order, 
in  addition  to  its  inherent  power  to  protect  its  own  proc- 


esses,  comes  from   Section   1006(d)    of  the  Civil  Aero- 
nautics Act,  which  reads: 

"Upon  transmittal  of  the  petition  to  the  Board,  the 
court  shall  have  exclusive  jurisdiction  to  affirm,  mod- 
ify, or  set  aside  the  order  complained  of,  in  whole 
or  in  part,  and  if  need  be,  to  order  further  proceed- 
ings by  the  Board.  Upon  good  cause  shown,  inter- 
locutory relief  may  be  granted  by  stay  of  the  order 
or  by  such  mandatory  or  other  relief  as  may  be 
appropriate:  Provided,  That  no  interlocutory  relief 
may  be  granted  except  upon  at  least  five  days'  notice 
to  the  Board."     [49  U.  S.  Code  646(d).] 

and  from  Section  10(d)  of  the  Administrative  Procedure 
Act,  which  reads: 

"Interim  Relief. — Pending  judicial  review  any 
agency  is  authorized,  where  it  finds  that  justice  so 
requires,  to  postpone  the  effective  date  of  any  action 
taken  by  it.  Upon  such  conditions  as  may  be  re- 
quired and  to  the  extent  necessary  to  prevent  ir- 
reparable injury,  every  reviewing  court  (including 
every  court  to  which  a  case  may  be  taken  on  appeal 
from  or  upon  application  for  certiorari  or  other  writ 
to  a  reviewing  court)  is  authorized  to  issue  all  neces- 
sary and  appropriate  process  to  postpone  the  effective 
date  of  any  agency  action  or  to  preserve  status  or 
rights  pending  conclusion  of  the  review  proceedings." 
[5  U.  S.  Code  1009(d).] 
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III. 
STATEMENT  OF  THE  CASE. 

A.     Parties. 

Western  Air  Lines,  Inc.,  Petitioner.  Western  is  the 
oldest  American  Flag  airline,  having  commenced  opera- 
tions out  of  Los  Angeles  on  April  17,  1926.  It  operates 
under  permanent  certificates  of  convenience  and  neces- 
sity from  San  Diego  to  Seattle  via  Los  Angeles,  San 
Francisco  and  Portland  and  between  Los  Angeles  and 
Edmonton,  Canada,  via  Las  Vegas,  Salt  Lake  City,  Poca- 
tello,  Great  Falls  and  other  intermediate  points.  In  addi- 
tion, Western  serves  Ontario,  Palm  Springs,  El  Centro 
and  Yuma  in  connection  with  an  Imperial  Valley  opera- 
tion. Western  owns  98%  of  the  outstanding  shares  of 
Inland  Air  Lines,  Inc.,  which  operates  under  permanent 
certificates  of  public  convenience  and  necessity  from  Den- 
ver to  Minneapolis — St.  Paul  via  various  intermediate 
points  and  between  Denver  and  Great  Falls  (there  link- 
ing with  Western's  main  system)  via  various  intermediate 
points.  Western's  system  involves  3086  route  miles  and 
Inland's  1814.  Western's  executive  offices  are  maintained 
in  Los  Angeles. 

Civil  Aeronautics  Board,  Respondent.  The  Civil  Aero- 
nautics Act,  enacted  in  1938,  was  designed  to  regulate  civil 
aeronautics  in  a  fashion  somewhat  comparable  to  the 
manner  in  which  the  Interstate  Commerce  Act  regulates 
ground  transportation.  The  Act  set  up  a  bipartisan 
agency  designated  the  Civil  Aeronautics  Board,  consisting 
of  five  members.  This  Board  has  power  over  civil  aero- 
nautics, including  commercial  air  transportation,  some- 
what comparable  to  the  power  of  the  Interstate  Com- 
merce Commission  over  ground   transportation. 
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Southwest  Airways  Company,  Intervener.  On  May  22, 
1946,  in  the  West  Coast  Case,1  the  Board  granted  a 
temporary  certificate  to  Southwest  for  a  period  of  three 
years  authorizing-  experimental  feeder  air  service  between 
Los  Angeles  and  Medford,  Oregon,  involving  25  stations 
and  approximately  1216  route  miles.  Southwest  com- 
menced operations  on  December  2,  1946.  Although  the 
three-year  term  expired  on  November  22,  1949,  South- 
west's  temporary  certificate  will  continue  effective  under 
Section  9(b)  of  the  Administrative  Procedure  Act  until 
final  action  of  the  Board  in  the  Southwest  Renewal  Case. 

Since  May  22,  1946  the  Board  has  authorized  a  num- 
ber of  important  modifications  in  Southwest's  certificate 
resulting  in  increasing  its  competitive  stature  with  the 
trunklines. 

West  Coast  Airlines,  Inc.,  Intervener.  In  the  West 
Coast  Case  a.  temporary  three-year  feeder  certificate  was 
granted  to  West  Coast  Airlines,  Inc.,  between  Medford, 
Oregon,  and  Bellingham,  Washington,  involving  21  sta- 
tions with  688  route  miles.  West  Coast  commenced  opera- 
tion on  December  5,  1946.  Its  certificate,  by  its  term, 
was  due  to  expire  on  November  22,  1949,  but  continues 
in  effect  under  Section  9(b)  of  the  Administrative  Pro- 
cedure Act  in  the  same  manner  as  Southwest's.  Since 
it  was  granted,  West  Coast's  certificate  has  been  modified 
in  similar  fashion  to  that  of  Southwest's. 

Post  Office  Department.  Although  not  a  formal  party, 
the  Post  Office  Department  is  a  highly  interested  party. 
The  fact  that  the  Board  fixes  the  air  mail  rates  does  not 


1Reported  in  Vol.  6  at  page  961  of  C.  A.  B.  Reports.  This  was 
the  third  "set"  of  experimental  feeder  airlines  certificated  on  a 
temporary  basis.  The  first  set  was  certificated  on  March  28,  1946, 
in  the  Rocky  Mountain  States  Case  (6  C.  A.  B.  695)  and  the  second 
set  on  the  same  date  in  the  Florida  Case  (6  C.  A.  B.  765). 


diminish  the  interest  of  the  Post  Office  in  seeing  that 
funds  appropriated  for  postal  service  are  not  squandered 
in  the  guise  of  extravagant  or  needless  mail  pay.  Usually, 
the  Post  Office  Department  is  represented  by  counsel  in 
proceedings  before  the  Board  directly  concerning  or  in- 
directly influencing  air  mail  rates.  The  obligation  of  the 
Postmaster  General  to  pay  the  air  mail  rate  fixed  by  the 
Board  is  found  in  Section  406(a)  of  the  Act  (49  U.  S. 
Code  486). 

B.     The  Order  Under  Review. 

On  May  2,  1950  Western  filed  a  petition  (Appendix 
A)  to  consolidate  in  one  proceeding  for  hearing  and  dis- 
position seven  separate  proceedings  then  pending  before 
the  Board. 

Two  of  the  proceedings  involve  renewal  of  the  three- 
year  experimental  feeder  certificates  of  Southwest  and 
West  Coast  for  an  additional  five  years.  One  concerns  the 
proposed  merger  of  Southwest  and  West  Coast.  Two 
more  involve  routes  identical  to  the  route  that  would 
exist  if  Southwest  and  West  Coast  were  permitted  to  be 
merged,  one  of  which  is  on  behalf  of  Western  to  amend 
its  permanent  route  between  Los  Angeles  and  Seattle  to 
add  additional  intermediate  points  and  the  other  is  on 
behalf  of  Western  Air  Lines  of  the  Pacific,  Inc.,  which 
was  organized  by  Western.  These  five  constitute  the  core 
of  the  proceedings  which  Western  sought  to  have  consoli- 
dated. 

Of  the  two  remaining  proceedings,  one  is  the  technical 
application  of  Western  for  approval  of  the  acquisition 
of  stock  ownership  of  Western  Air  Lines  of  the  Pacific, 
Inc. 

The  seventh  proceeding  sought  to  be  consolidated  is  the 
Reopened  Additional  California- Nevada  Service  Case.     It 
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was  thought  that  the  public  interest  would  be  served  by 
including  this  in  the  consolidated  proceedings  as  it  con- 
cerns the  extension  of  Southwest's  temporary  feeder  route 
from  Los  Angeles  to  Phoenix  by  way  of  various  inter- 
mediate points.  Western  is  an  applicant  as  well  as  an 
intervener  in  the  Reopened  Additional  California-Nevada 
Service  Case,  and  the  routes  involved  in  that  proceeding 
are  in  no  sense  exclusive  of  the  routes  involved  in  the 
other  five  applications  of  concern  here.  No  violence  would 
be  done  to  law  or  equity  if  the  Reopened  Additional  Cali- 
fornia-Xci'ada  Case  were  not  consolidated  with  the  others, 
although  incongruous  conclusions  might  be  reached. 

(1)  Effect   of   Southwest's   Renewal   Case   Alone. 

The  Southwest  Renewal  Case  was  initiated  by  the 
Board  on  April  4,  1949.  Standing  alone,  it  involved 
only  a  continuation  for  an  additional  five  years  of  that 
which  had  been  in  operation  for  the  past  three  and  one- 
half  years.  It  did  not  presage  a  new  trunkline  carrier 
directly  competitive  with  Western  on  its  coastal  opera- 
tions from  San  Diego  to  Seattle,  as  Southwest's  northern 
terminal  at  Medford  safely  foreclosed  that  danger. 

It  would  not  have  been  sensible  for  Western  to  file  an 
application  which  would  have  been  mutually  exclusive 
with  the  renewal  of  Southwest's  temporary  certificate. 
Southwest  and  West  Coast  conceded  this  in  their  answer 
to  Western's  petition  to  the  Board  for  reconsideration 
when  they  noted  on  page  25 : 

"West  Coast  and  Southwest  are  two  separate  com- 
panies with  two  separate  and  distinct  operations. 
Western's  applications  are  mutually  exclusive  with 
neither  of  them  separately,  and  it  is  beyond  Western's 
control  to  put  them  together  for  the  purposes  of 
attempting  to  obtain  a  mutually  exclusive  situation." 
(Emphasis  included.) 


The  Southwest  Renewal  Case,  still  standing  alone,  in- 
volved a  temporary  feeder  airline  of  only  1200  miles. 
It  harbored  no  impending  threat  of  creating  a  competitive 
problem  which  would  be  detrimental  to  the  public  interest 
and  to  Western. 

(2)  Effect   of   West   Coast's   Renewal    Case   Alone. 

What  has  been  said  of  the  Southwest  Renezval  Case 
standing  alone  can  be  said  to  an  even  greater  extent  with 
respect  to  the  West  Coast  Renezval  Case.  Continuation 
for  an  additional  five  years  of  a  feeder  system  involving 
700  miles  with  the  southern  terminal  at  Medford  sounded 
no  warning  and  gave  no  indication  of  the  possibility  of 
a  violent  alteration  of  the  airline  route  structure  in  the 
Pacific   Coast  area. 

Prior  to  April  10,  1950,  when  the  Merger  Case  was 
filed,  Western  could  not  have  filed  a  mutually  exclusive 
application  which  would  have  been  consolidated  with  the 
two  separate  Renewal  Cases. 

(3)  Effect  of  the  Southwest-West  Coast  Merger  Case. 

From  January  1  through  April  9,  1950  there  were  a 
few  scattered  rumors  that  Southwest  and  West  Coast 
were  dickering  about  a  merger.  Western  had  been  dis- 
cussing means  for  acquiring  both  Southwest  and  West 
Coast  as  a  step  in  furtherance  of  the  public  interest, 
without  warning  of  the  pending  merger.  These  dis- 
cussions on  Western's  part  sealed  the  reason,  had  a  seal 
been  necessary,  for  not  attempting  to  file  mutually  ex- 
clusive applications  in  the  two  Renewal  Cases. 

On  April  10,  1950  Southwest  and  West  Coast  filed  an 
application  with  the  Board  for  approval  of  a  merger  agree- 
ment  between   the   two   companies.     This   was   the   first 


notice,  other  than  bald  rumors,  received  by  Western  that 
a  merger  between  Southwest  and  West  Coast  was  pend- 
ing. Later  it  developed  that  negotiations  were  initiated 
as  far  back  as  July  14,  1949  and  that  some  type  of  a 
written  agreement  concerning  the  merger  was  entered 
into  as  early  as  November  6,  1949.  Concerning  this  most 
important  subject,  Member  Harold  A.  Jones,  in  his 
affirmative  statement  on  Western's  petition  for  recon- 
sideration of  the  order  denying  the  consolidation,  con- 
curred in  by  Member  Russell  B.  Adams  (Appendix  D), 
had  this  to  say: 

"United  also  called  to  the  attention  of  the  Board 
the  conduct  of  counsel  for  Southwest  at  the  same 
hearing,  which  conduct,  to  put  it  euphemistically,  was 
evasive  and  misleading,  and,  from  the  record,  an 
apparent  effort  to  conceal  that  a  merger  agreement 
between  Southwest  and  West  Coast  did  in  fact  exist." 

The  application  to  merge  the  two  companies  created 
an  entirely  different  climate  to  the  two  Renewal  Cases, 
as  effectiveness  of  the  merger  agreement  was  conditioned 
on  both  certificates  being  renewed  for  an  additional  five 
years.  The  moment  the  Merger  Application  was  filed 
an  entirely  new  route  proceeding  came  into  being.  Where 
once  there  were  two  separate,  unrelated  applications — 
one  to  renew  a  1200-mile  temporary  feeder  route  of  one 
company  terminating  in  the  north  at  Medford,  and  the 
other  to  renew  a  700-mile  temporary  feeder  route  of 
another  company  terminating  at  Medford  on  the  south — 
there  was  now  presented  by  the  Merger  Application,  in 
effect  and  in  fact,  an  application  for  a  2000-mile,  single- 
company,  regional  system  extending  from  Los  Angeles 
to  Seattle  and  beyond  to  Bellingham,  totalling  more  than 
two-thirds  of  Western's  route  structure. 
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It  was  here  for  the  first  time  that  the  real  danger  to 
Western's  interests,  and  above  and  beyond  all  else  to  the 
public  interest,  came  into  sharp  and  direct  focus.  Over- 
night Western  became  threatened  with  a  new,  one-com- 
pany, regional  trunkline  carrier  that  would  be  cloaked 
with  great  competitive  advantages  becaues  of  its  45  sta- 
tions between  Los  Angeles  and  Seattle  as  against  West- 
ern's 5.  On  May  2,  1950  Western's  applications  were 
filed. 

On  June  1,  1950  the  Post  Office  Department  presented 
a  letter  (Appendix  B)  to  the  Board  recommending  that 
favorable  consideration  be  given  to  the  granting  of  West- 
ern's petition  to  consolidate. 

On  June  6,  1950  the  Board  issued  its  order,  Serial  No. 
E-4292  (Appendix  C),  denying  Western's  petition  to 
consolidate.  This  order  was  adopted  by  the  votes  of 
Chairman  Joseph  J.  O'Connell,  who  resigned  on  July  10, 
1950,  and  Members  Josh  Lee  and  Russell  B.  Adams,  with 
Vice-Chairman  Oswald  Ryan  and  Member  Harold  A. 
Jones  not  present  and  not  voting. 

It  is  significant  that  the  Board  in  this  order  recited 
that  the  two  Renewal  Cases  and  the  Merger  Case  "are 
in  certain  respects  interrelated  to  such  an  extent  that  it 
may  prove  advantageous  and  consistent  with  orderly  pro- 
cedure for  the  Board  to  decide  the  three  cases  simul- 
taneously." 

It  is  equally  significant  that  the  order  recited  "That 
in  view  of  matters,  such  as  the  nezv2  one-carrier,  one- 
plane  service  that  might  be  possible  between  points  on  the 
routes  of   Southwest  and  West   Coast  should   the  afore- 


2Emphasis  in  quoted  material  added  throughout  unless  otherwise 
noted. 
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mentioned  merger  proposal  be  approved,"  Southwest's 
Renewal  Case  should  be  reopened  and  West  Coast's  Re- 
nezval  Case  reconvened  for  the  purpose  of  receiving 
evidence  with  respect  to  the  effect  of  the  merger  upon  the 
suspension  of  some  of  United's  points,  adding  that  "any 
delay  in  the  disposition  of  the  renewal  proceedings  that 
may  result  from  the  action  herein  taken  will  not  prejudice 
said  carriers;". 

The  Board  found  that  consolidation  of  the  Reopened 
Additional  California-Nevada  Service  Case  would  unduly 
expand  the  scope  of  the  issues  and  that  consolidation  of 
Western's  applications  would  unduly  expand  the  issues 
(but  not  the  scope)  and  "unduly  delay  the  disposition 
thereof."  It  will  be  noted  that  the  Board,  by  its  lan- 
guage, cenceded  that  Western's  applications  were  within 
the  scope  of  the  issues  created  by  the  Merger  Case  to  the 
extent  and  as  that  case  revived  and  completely  recolored 
the  two  Renewal  Cases. 

On  June  26,  1950  Western  filed  with  the  Board  a 
31 -page  petition  for  reconsideration  of  the  order  denying 
consolidation.  On  June  26,  1950  this  petition  was  denied 
for  want  of  a  majority,  with  two  members,  Oswald  Ryan 
and  Josh  Lee  opposing  the  petition  and  two  members, 
Harold  A.  Jones  and  Russell  B.  Adams  favoring  it.  A 
copy  of  the  statement  of  Members  Ryan  and  Lee  opposing 
the  consolidation,  the  statement  of  Members  Jones  and 
Adams  favoring  the  consolidation  and  the  order  denying 
the  petition  for  reconsideration  for  want  of  a  majority 
are  annexed  to  this  brief  as  Appendix  D. 
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It  will  be  noted  that  in  the  negative  statement  of 
Members  Ryan  and  Lee  no  consideration  whatever  is 
given  to  the  public  interest.  On  page  5  this  statement  is 
found : 

"It  [Western]  further  contends  that  the  public 
interest  requires  consideration  of  the  Pacific  Coast 
air  transportation  problem  as  a  whole  and  of  pos- 
sible savings  to  the  Government  that  it  claims  would 
follow  if  its  applications  were  granted.  None  of 
these  arguments  meets  the  objections  resulting  from 
Western's  long  delay  in  filing  its  applications. " 

And  again  on  page  7: 

"Whatever  the  merits  of  Western's  actions  or  non- 
action from  its  own  point  of  view,  it  is  nevertheless 
clear  that  the  carrier  made  a  deliberate  choice  and 
must  now  abide  by  that  choice." 

And  still  again  on  page  8: 

"The  mere  fact  that  Western  may  have  been  frus- 
trated in  its  efforts  to  keep  abreast  of  the  merger 
negotiations  between  West  Coast  and  Southwest 
does  not  mean  that  Western  was  thereby  rendered 
powerless  to  protect  its  position.  If  Western  feared 
the  possibility  of  a  merged  feeder  system  on  the  West 
Coast,  and  wished  to  combat  it  by  a  proposal  for 
rendering  the  service  itself,  Western  could  and 
should  have  filed  timely  applications  to  compete  with 
the  renewal  applications  of  West  Coast  and  South- 
west." 

Thus,  the  two  negative  members  charged  Western  with 
dereliction  and  default.  Not  a  word  of  explanation  is 
offered  by  the  negative  members  as  to  why  the  public 
interest  should  be  made  to  suffer  by  the  dereliction  of 
Western — be  it  ever  so  true. 
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Contrasted  with  this,  the  two  affirmative  members  noted 
on  page  3  of  the  affirmative  statement: 

"Under  these  circumstances  the  Board  was  called 
upon  to  make  a  determination  whether  to  review  these 
matters,  together  with  the  other  matters  discussed 
infra,  in  one  proceeding  in  a  logical  effort  to,  with 
the  broadest  possible  freedom,  attempt  to  determine 
the  overall  air  transport  needs  of  this  very  important 
area  at  one  time,  with  all  the  related  facts  and  issues 
before  it.  The  alternative  was  to  ignore  basic  and 
important  issues  directly  affecting  the  welfare  of  the 
entire  West  Coast  and  the  air  transport  system  best 
fitted  to  serve  this  area,  and  determine  the  issues  on 
a  case-by-case  basis  in  what  would  amount  to  a 
succession  of  'keyhole'  approachs  limited  as  to  issues 
and  scope  of  possible  action." 

And  on  page  6: 

"It  seems  particularly  indefensible  to  refuse  to 
hear  the  applications  of  Western  for  the  operation 
of  the  West  Coast  feeder  routes  before  deciding  the 
applications  of  West  Coast  and  Southwest  for  cer- 
tificate renewal  and  approval  of  the  merger  pro- 
posal. This  amounts  in  practical  effect  to  a  refusal 
to  hear  issues  which  offer  the  prospect  of  saving  the 
the  taxpayer  at  least  $750,000  annually,  even  though 
it  would  involve  no  disruption  of  present  service  or 
substantial  prejudice  to  any  carrier.  If  the  South- 
west and  West  Coast  certificates  are  renewed,  and 
their  proposed  merger  is  approved,  then  it  is  per- 
fectly obvious  that  Western's  proposal  will,  as  a 
practical  matter,  have  been  foreclosed.  In  addition 
to  the  important  public  interest  elements  involved, 
such  a  procedure  poses  serious  legal  questions  which 
should  be  carefully  considered  rather  than  disposed 
of  in  so  cavalier  a  manner." 
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Thus,  the  two  negative  members  denied  the  consolida- 
tion because  of  Western's  alleged  default,  whereas  the 
affirmative  members  would  have  approved  it  because  the 
public  interest  would  be  benefited. 

It  will  be  noted  that  Member  Adams  concurred  in  the 
original  June  6,  1950  order  of  denial.  Evidently  he  was 
convinced  of  his  error  by  Member  Jones.  Had  Chairman 
O'Connell  not  resigned  prior  to  July  26  he  too  might  have 
switched  over  with  Mr.  Adams,  in  which  event  this  re- 
view would  not  have  been  necessary. 

Thus  a  picture  is  presented  under  which,  through  cir- 
cumstances of  sheer  chance,  important  rights  of  Western 
and  compelling  rights  of  the  public  will  be  trammeled  and 
lost  unless  this  Court  intercedes  to  break  the  deadlock 
among  four  highly  placed  public  officials.  And  this  dead- 
lock despite  the  fact  that  another  important  governmental 
agency  which  signs  the  checks,  the  Post  Office  Depart- 
ment, favors  the  consolidation. 

C.     Western  Has  Not  Been  Guilty  of  Laches  and  Is 
Not  Chargeable  With  Dilatory  Tactics. 

(1)   Western  Acted  With  Promptness  When  Action 
Was  in  Order. 

It  has  been  explained  why  Western  did  not  file  paral- 
leling applications  for  consolidation  with  the  Sonthzuest 
Renewal  and  the  West  Coast  Renewal  Cases  separately. 

When  the  Merger  Application  was  filed  on  April  10, 
1950  Western  moved  with  speed.  Within  less  than  three 
weeks  Western  held  a  meeting  of  its  directors,  who  ap- 
proved the  program,  organized  Western  Air  Lines  of  the 
Pacific,  Inc.,  as  a  new  California  corporation,  prepared 
an  application  on  behalf   of  Western  Air   Lines   of  the 
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Pacific,  Inc.  for  a  route  from  Los  Angeles  to  Seattle 
and  on  to  Bellingham,  with  the  same  stops  that  would  be 
on  the  route  of  the  Southwest- West  Coast  merged  com- 
pany, prepared  an  application  to  amend  its  own  coastal 
route  to  conform  precisely  with  the  route  that  the  merged 
company  would  have  between  Los  Angeles  and  Seattle, 
prepared  the  technical  application  for  permission  to  ac- 
quire stock  ownership  of  Western  Air  Lines  of  the  Pacific, 
Inc.,  and  prepared  the  petition  to  consolidate  these  two 
mutually  exclusive  applications  with  the  Southwest-West 
Coast  Merger  Application  and  the  two  Renewal  Applica- 
tions, both  of  which  were  tied  to  and,  to  all  intents  and 
purposes,  became  an  integral  and  essential  part  of  the 
Merger  Application. 

It  may  be  pertinent  here  to  speculate  on  why  Southwest 
and  West  Coast  lingered  so  long  before  filing  the  Merger 
Application.  The  two  affirmative  members  of  the  Board, 
in  their  statement,  said  this : 

"As  stated  before,  West  Coast  and  Southwest 
apparently  sought  to  conceal  the  proposed  merger 
from  the  Board  until  after  the  prospective  renewal 
cases  had  been  decided,  and  it  was  only  brought  to 
the  Board's  attention  as  a  result  of  a  threat  of 
subpoena." 

Renewal  of  South  west's  1200-mile  experimental  feeder 
system  for  an  additional  five  years  presented  only  innocu- 
ous prospects  as  far  as  it  concerned  Western's  rights  and 
the  public's  rights.  The  same  innocent  prospects  were 
reflected  by  the  projected  extension  of  W>st  Coast's  tem- 
porary feeder  certificate.  The  fact  that  Western  took 
only  passive  interest  in  these  two  proceedings,  standing 
separately  and  alone,  is  ample  and  adequate  evidence  in 
support  of  this  statement. 
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Western  sprang  into  action  the  moment  it  was  advised 
on  April  10,  1950  by  the  Merger  Application  that  action 
was  in  order.  Western's  promptness  and  Western's  efforts 
to  avoid  dilatoriness  are  evidenced  by  this  review.  West- 
ern first  learned  on  August  4,  1950  that  its  petition  for 
reconsideration  had  been  denied  (although  the  Board  had 
denied  it  for  want  of  a  majority  on  July  26,  1950).  On 
the  same  day,  it  prepared  the  petition  to  review  before 
this  Court  and  obtained  an  order  to  show  cause,  copies 
of  which  were  served  on  the  Board  in  Washington  the 
next  day.  In  appraising  Western's  actions,  comparison 
might  be  made  of  the  actions  of  Southwest  and  West 
Coast  in  waiting  until  April  10,  1950  before  filing  their 
joint  application  for  approval  of  the  merger. 

(2)  Western's  Intentions   With   Respect  to  Future 
Procedural   Steps. 

During  the  oral  argument  before  this  Court  on  August 
14  Mr.  Henry,  when  speaking  for  Southwest  and  West 
Coast,  charged  that  Western  was  trying  to  "kill"  the 
merger.  This  carried  the  connotation  that  Western's 
two  route  applications,  its  petition  to  consolidate  and  its 
petition  for  a  review  before  this  Court  were  merely  steps 
in  a  delaying  program. 

If  the  Board  will  order  a  consolidation  of  the  seven 
(or  six,  excluding  the  Cal-Nevada  Case)  cases,  either 
under  the  mandate  of  this  Court  or  by  its  own  initiative, 
Western  commits  itself : 

1.  To  prepare  for  the  hearing  on  ten  days'  notice; 

2.  To  present  its  direct  affirmative  case  on  its  own 
applications  in  not  to  exceed  two  days  (including 
cross-examination,  over  which  Western  would  have 
no  control) ; 


—17— 

3.  To  prepare  and  file  its  brief  to  the  Examiner 
within  seven  days  after  completion  of  the  consoli- 
dated hearing,  and 

4.  To  waive  a  brief  to  the  Board  and  consent  to 
oral  argument  as  early  as  seven  days  after  service 
of  the  Examiner's  Report. 

During  the  argument  Mr.  Goldman  expressed  the  view 
that,  if  the  proceedings  were  consolidated  as  requested 
by  Western,  the  final  decision  would  be  two  years  away. 
If  Southwest  and  West  Coast  will  meet  the  time  schedule 
to  which  Western  will  commit  itself,  the  consolidated 
hearing  could  be  concluded  well  before  the  end  of  this 
year. 

By  way  of  additional  answer  to  Mr.  Goldman's  fear 
of  a  two-year  delay,  it  should  be  noted  that  in  a  con- 
solidated hearing  there  would  be  one  brief,  one  Examiner's 
Report  and  one  oral  argument.  This  would  take  less  time 
than  would  be  required  to  conduct  separate  hearings,  to 
prepare  separate  sets  of  briefs  and  to  participate  in 
separate  oral  argument  before  the  Board  in  each  of  the 
several  cases. 

Should  there  be  a  delay  of  two  years  under  a  con- 
solidated hearing,  as  predicted  by  counsel,  it  will  have 
to  be  charged  to  the  Board's  lack  of  control  over  its  own 
procedural  mechanism  and  not  to  Western. 
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IV. 

SUMMARY    OF    WESTERN'S    POSITION 
AND  ARGUMENT. 

The  basic  factors  behind  Western's  complaint  against 
the  Board's  order  denying  consolidation  is  that  the  public 
interest  was  ignored.  The  fact  that  Western  as  a  cor- 
porate entity  may  suffer  irremedial  damage  in  consequence 
of  the  Board's  action  is  of  minor  importance  to  the  public, 
however  important  it  may  be  to  Western. 

By  denying  a  consolidation  with  the  Merger  Case  and 
the  Renewal  Cases,  revised  and  recolored  under  light  of 
the  Merger  Case,  the  public  will  be  denied  for  five  years 
in  all  events,  and  in  all  probabilities  indefinitely,  the  great 
saving  which  Western  can  accomplish,  aggregating  in  the 
neighborhood  of  three-quarters  of  a  million  dollars  an- 
nually. 

Even  though  inclusion  of  Western's  applications  along 
with  the  Merger  and  Renewal  Cases  might  add  a  dozen 
or  so  days,  or  even  a  month  or  two,  the  rights  of  the  public 
literally  compel  that  a  fair  opportunity  be  given  Western 
to  prove  that  it  can  benefit  the  public  by  such  a  saving.  It 
would  be  a  travesty  on  justice  and  an  indictment  of  our 
administrative  processes  if  the  public  were  denied  the  bene- 
fits that  Western  claims  it  can  offer  simply  to  save  a  few 
days  or  a  few  months. 

An  even  greater  denial  of  justice  would  result  if  the 
interests  of  the  public  and  the  rights  of  Western  were 
foreclosed  because  of  a  two-to-two  deadlock.  Looking  at 
this  under  light  of  the  fact  that  the  Post  Office  Depart- 
ment favors  it,  the  very  least  that  Western  and  the  public 
are  entitled  to  is  a  decision  on  the  merits  by  this  Court 
sitting  as  an  arbiter  over  the  four  deadlocked  members. 
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(1)  The  Public  Interest  Is  Paramount. 

Unquestionably,  the  selfish,  "personal"  rights  of  West- 
ern and  of  the  would-be  merged  Southwest-West  Coast 
company  are  at  stake  here.  But  those  private  interests, 
however  important  they  may  be  to  the  respective  corporate 
entities,  must  give  way  to  the  public  interest. 

While  considering  a  matter  involving  the  Civil  Aero- 
nautics Act,  the  Second  Circuit  Court,  in  W .  R.  Grace  and 
Co.  v.  C.  A.  B.,  154  F.  2d  271  (1946),  said:  "With 
increasing  emphasis  the  Supreme  Court  has  admonished  us 
that,  in  court  review  of  such  administrative  orders  as  this 
now  before  us,  the  public  interest  looms  large"  and  "The 
unmistakable  fact  is  that,  of  recent  years,  there  has  been 
a  steady  development  in  Supreme  Court  decisions  of  the 
doctrine  that  those  seeking  review  of  the  orders  of  ad- 
ministrative agencies,  under  review  provisions  like  §1006 
of  this  Act  [Civil  Aeronautics  Act],  49  U.  S.  C.  A.  §646, 
are  primarily  vindicating  the  public,  not  a  private  interest" 

In  similar  vein,  the  Supreme  Court  in  Scripps-Hozvard 
Radio  v.  F.  C.  C,  316  U.  S.  4,  86  L.ed  1229  (1942),  said: 
"The  Communications  Act  of  1934  did  not  create 
new  private  rights.  The  purpose  of  the  Act  was 
to  protect  the  public  interest  in  communications.  By 
§402 (b)(2)  Congress  gave  the  right  of  appeal  to 
persons  'aggrieved  or  whose  interests  are  adversely 
affected'  by  Commission  action.  But  these  private 
litigants  have  standing  only  as  representatives  of  the 
public  interest."  (page  1236.) 

Even  if  it  were  true  that  Western  made  a  mistake  in 
judgment  in  not  filing  a  mutually  exclusive  application 
when  the  Southzvest  Renewal  Case  was  initiated  by  the 
Board  on  April  4,   1949,  assuming  that  Western  could 
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have  filed  such  an  application  which  would  have  cut-off 
at  Medford,  and  assuming  that  Western  made  a  similar 
mistake  in  judgment  after  the  West  Coast  Renewal  Case 
was  initiated  by  the  Board  on  June  29,  1949,  the  public 
interest  must  not  be  made  to  suffer  by  Westerns  mistake. z 

It  is  thus  that  Western  appeals  to  this  Court  to  consider 
the  public  interest,  as  the  two  affirmative  Board  members 
did  and  as  the  two  negative  Board  members  declined  to  do. 

(2)  The  True  Effect  of  the  Merger  Application  Was  to 
Consolidate  the  Two  Renewal  Cases  Into  a  Single  New 
Renewal    Case. 

Until  the  Merger  Application  was  filed  on  April  10, 
1950  Western  had  no  warning  and  no  notice  that  the  two 
separate  Renewal  Cases — one  involving  1216  miles  with  25 
stations  and  the  other  involving  688  miles  with  21  stations, 
with  a  cut-off  point  at  Medford — would  emerge  into  a 
single,  new  route  case  involving  45  stations  and  almost 
2000  route  miles  extending  practically  from  border  to 
border  on  the  West  Coast  and  paralleling  with  a  single- 
carrier,  single-plane  operation  the  jugular  vein  of  West- 
ern's system. 

The  Board's  opinion  and  order  to  show  cause  in  the 
Southwest  Renewal  Case,  which  started  the  proceeding, 
contain  not  the  slightest  hint  that  it  might  involve  a  new 


3That  the  public  interest  may  require  private  parties  to  submit  to 
delav  is  emphasized  in  Londis  v.  North  American  Co.,  299  U.  S. 
248,  81  L.ed.  153  (Dec.  7,  1936)  : 

"We  must  be  on  our  guard  against  depriving  the  processes 
of  justice  of  their  suppleness  of  adaptation  to  varying  condi- 
tions. Especially  in  cases  of  extraordinary  public  moment,  the 
individual  may  be  required  to  submit  to  delay  not  immoderate 
in  extent  and  not  oppressive  in  its  consequences  if  the  public 
welfare  or  convenience  will  thereby  be  promoted."     (page  159.) 
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border-to-border  route.  On  the  contrary,  the  Board 
stated : 

"This  certificate  [South west's  certificate  for  route 
76]  will  expire  on  November  22,  1949,  unless  renewed 
by  the  Board.  We  have  therefore  made  a  careful 
review  of  the  carrier's  operating-  results,  and  on  the 
basis  of  the  information  presently  available  to  the 
Board,  it  is  onr  tentative  conclusion  that  a  further  ex- 
perimental period  of  five  years  is  warranted  for  that 
carrier."     (page  10.) 

This  was  tantamount  to  a  notice  to  Western  that  the  Board 
was  going  to  renew  Southwest's  existing  certificate  for 
another  five  years  unless  convincing  and  compelling  rea- 
sons to  the  contrary  could  be  brought  forward. 

Had  the  Board's  opinion  and  order  to  show  cause  in 
either  Renewal  Case  presented  the  faintest  inkling  that 
"the  Board's  route  program  for  re-examining  the  local 
feeder  carrier  experiment"4  contemplated  that  considera- 
tion might  be  given  to  unifying  Southwest's  and  West 
Coast's  separate  feeder  routes  into  one  border-to-border 
coastal  route,  or  had  Southwest  and  West  Coast  filed  the 
Merger  Application  prior  to  commencement  of  the  hear- 
ings on  the  Renezval  Cases,  as  forthrightness  compelled, 
there  should  be  no  doubt  in  any  fair  mind  about  the 
promptness  with  which  Western  would  have  acted.  This 
assertion  is  proved  irrefragably  by  the  speed  with  which 
Western  acted  once  the  long  delayed  Merger  Application 
was  filed. 

In  a  brittle  effort  to  counteract  the  all-important  and 
crucial  effect  of  the  Merger  Case  on  the  two  separate 


4Page  13,  Respondent's  Memorandum  in  Support  of  Answer. 
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Renewal  Cases,  the  two  negative  Board  members  who 
blocked  the  consolidation  said  in  their  statement: 

"The  possibility — or  indeed  the  likelihood — of  a 
proposal  for  merging  the  Southwest  and  West  Coast 
systems  has  been  obvious  since  the  creation  of  these 
two  carriers  and  those  familiar  with  the  airline  indus- 
try have  long  been  aware  of  the  possibility  of  such 
a  development."     (page  8.) 

The  basis  of  such  a  statement  is  clouded  in  mystery,  par- 
ticularly in  face  of  the  Board's  own  decision  creating 
Southwest  and  West  Coast,  in  which  this  was  announced: 

"While  the  west  coast  area  which  is  here  involved 
is  generally  considered  as  an  economic  unit  there  are 
two  distinct  trade  areas  involved;  namely,  the  Seattle- 
Portland  area  serving  the  northern  part  of  the  coast 
and  the  San  Francisco-Los  Angeles  area  serving  the 
southern  part.  In  establishing  local  feeder  service  it 
is  our  policy  to  authorize  operations  by  local  compan- 
ies whose  interests  are  centered  in  the  area  in  which 
they  will  provide  service.  Establishment  of  a  single 
local-feeder  route  extending  from  Los  Angeles  to 
Bellingham  such  as  is  here  involved  would  result  in 
the  establishment  of  a  line  more  than  1,000  miles  in 
length  serving  both  of  the  important  trade  areas. 
Although  serving  many  intermediate  points  it  would 
to  a  large  extent  parallel  existing  trunk-line  services. 
It  appears  from  the  record  that  insofar  as  local  serv- 
ice is  concerned  there  is  a  diziding  line  between  the 
two  areas  at  the  Oregon-California  boundary  line. 
North  of  Medford,  which  is  close  to  that  line,  the 
principal  traffic  flows  are  into  Seattle  and  Portland 
as  the  trade  centers.  South  of  Medford  the  flow  of 
traffic  is  to  San  Francisco  and  Los  Angeles.     It  is 
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significant  that  in  presenting  its  case  West  Coast  did 
not  propose  a  connection  between  the  northern  and 
southern  parts  of  its  system,  and  during  the  course 
of  the  oral  argument  virtually  abandoned  its  applica- 
tion for  routes  south  of  Oregon.  Southwest  was  the 
only  carrier  suggesting  the  establishment  of  a  con- 
tinuous feeder  system  along  the  entire  west  coast 
area.  It  is  our  conclusion,  therefore,  that  two  feeder 
systems  should  be  set  up  to  provide  service  over  the 
routes  which  we  have  found  required  by  the  public 
convenience  and  necessity,  one  of  which  woidd  extend 
north  of  Med  ford  and  the  other  south  of  that  city. 
For  any  traffic  which  might  develop  between  the  areas 
connecting  service  will  be  possible  at  Medford  either 
with  the  local  carrier  or  with  the  trunk-line  operator 
serving  that  city."5 

This  gave  a  fair  indication,  at  least  to  Western,  that 
there  was  not  too  much  danger  of  these  two  relatively 
small  and  relatively  harmless  experimental  feeder  carriers 
being  merged  into  a  formidable,  relatively  large  and  rela- 
tively dangerous  competitor.  When  the  Board  in  the  two 
orders  to  show  cause  initiating  the  two  Reneival  Cases 
gave  no  warning  that  such  a  situation  was  in  prospect,  and 
when  the  two  carriers  carefully  shrouded  in  secrecy  their 
negotiations  for  a  merger  while  the  hearings  on  the  sepa- 
rate Reneival  Cases  were  going  on,  Western  naively  con- 
tinued to  commit  the  "managerial  mistake"  of  believing 
that  there  was  no  reason  to  take  any  affirmative  action 
until  April  10,  1950,  when  the  truth  came  out. 


5West  Coast  Case,  6  C.  A.  B.  961,  at  page  996. 
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(3)  Consolidation    Would    Expedite   Rather   Than    Delay 
Consummation  of  the  Proceedings. 

It  is  perfectly  obvious  that  the  Board  recognizes  the 
need  for  tying  the  two  Renewal  Cases  on  to  the  Merger 
Case  and  completing  the  three  in  one  decision  or  in  con- 
current decisions.  The  fact  that  the  merger  is  conditioned 
on  the  two  separate  certificates  being  renewed  alone  is 
sufficient  to  weld  the  three  together. 

It  is  significant  that  after  Western's  petition  to  con- 
solidate had  been  denied  (but  before  its  petition  for  re- 
consideration had  been  acted  upon)  the  Board  set  the 
hearing  on  the  Merger  Case  for  August  7,  1950,  the  re- 
opened hearing  on  the  Southivest  Renewal  Case  for  Aug- 
ust 14,  1950,  the  reconvened  hearing  on  the  West  Coast 
Renewal  Case  for  August  16,  1950  and  the  hearing  on  the 
Reopened  Additional  California-Nevada  Service  Case  for 
August  18,  if  held  in  Washington,  or  August  21,  1950, 
if  held  in  Los  Angeles.  This  indicates  that  the  four  de- 
cisions will  come  down  the  stretch  together. 

If  the  two  Renewal  Cases  and  the  Merger  Case,  either 
with  or  without  the  Cal. -Nevada  Case,  were  con- 
solidated with  Western's  two  applications,  a  single  decision 
on  all  of  the  cases  almost  certainly  would  come  out  ahead 
of  separate  decisions  on  the  severally  tried  proceedings. 

(4)  No  Harm  Would  Result  From  Any  Delay  That 
Might   Follow   Consolidation. 

There  has  been  and  can  be  no  showing  that  the  public 
or  any  party  would  be  harmed  by  the  consolidation  even 
though  some  delay  would  result.  Under  Section  9(b)  of 
the  Administrative  Procedure  Act  the  separate  certificates 
of  both  Southwest  and  West  Coast  will  continue  effective 
until  the  Board  finally  acts — no  matter  how  long  the  delay. 
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In  the  meantime,  the  traveling  public  will  continue  to  re- 
ceive the  same  service  it  has  received  for  the  past  three 
and  one-half  years. 

If  anything,  Southwest  and  West  Coast  could  be  bene- 
fited by  any  delay  that  might  result  from  a  consolidation. 
The  assumption  is  that  when  the  Board  does  reach  a  de- 
cision in  the  two  Renezval  Cases  it  will  grant  a  certificate 
to  each  carrier  (or  the  merged  one  carrier)  for  five  addi- 
tional years  from  the  date  of  the  decision.  Thus,  any 
interim  delay  will  only  add  to  the  longevity  of  the  life  of 
the  two  carriers  or  the  one  merged  carrier. 

The  charge  that  delays  in  merger  cases  might  hamper 
voluntary  route  adjustments  is  equally  untenable.  There 
is  not  one  case  of  a  voluntary  route  adjustment,  from 
merger,  acquisition  of  assets  or  purchase  of  a  route,  which 
failed  of  completion  because  of  procedural  delays  before 
the  Board.  Against  this  there  are  at  least  a  few  cases 
where  the  Board  originally  denied  the  voluntary  agree- 
ment between  the  parties  and  the  same  parties  later  came 
back  with  revised  agreements  or  proposals  designed  to 
meet  the  Board's  objections.6 

Against  the  lack  of  any  real  harm  to  either  Southwest 
or  West  Coast  or  to  the  public  if  some  delay  were  to 
attend  a  consolidation,  there  is  imminent  and  positive  dan- 
ger of  irremedial  and  permanent  harm  if  the  consolidation 
be  denied. 


^Marquette  Case,  3  C.  A.  B.  Ill  (1941);  Acquisition  of  May- 
flower,  4  C.  A.  B.  680  (June  12.  1944),  6  C.  A.  B.  139  (Aug.  7, 
1944). 
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The  Board,  in  its  Memorandum  in  Support  of  its 
Answer,  said  with  commendable  frankness  on  page  18: 
"The  Board  agrees  the  applications  here  in  question  may 
be  treated  as  mutually  exclusive".  During  the  oral  argu- 
ment Mr.  Goldman,  with  equally  commendable  frankness, 
stated  that  if  the  Board  approved  the  merger  and  re- 
newed Southwest's  and  West  Coast's  certificates,  from  a 
practical  standpoint,  it  would  not  grant  either  of  Western's 
applications.  With  this  acknowledgment,  the  subject  need 
not  be  prolonged.  It  is  worthy  of  note,  however,  that 
there  is  not  a  single  instance  of  the  Board  having  allowed 
competition  among  the  feeders  in  any  place  in  the  United 
States.  This  conforms  to  the  rigid  policy  established  by 
the  Board  at  the  outset  of  the  feeder  experiment. 

Thus,  by  the  Board's  own  admission,  if  Western's  two 
applications  are  not  consolidated  by  the  mandate  of  this 
Court,  both  of  them  will  be  denied  even  though  a  perfunc- 
tory "hearing"  may  be  held.  The  Board  will  close  the 
door  against  even  listening  effectively  to  Western's  claim 
that  it  can  operate  a  feeder  service  between  Los  Angeles 
and  Seattle  at  least  as  good  as  that  which  the  public  has 
been  receiving  from  Southwest  and  West  Coast  as  separate 
carriers,  and  as  good  as  that  which  a  merged  Southwest- 
West  Coast  carrier  could  perform,  and  at  a  saving  to  the 
taxpayers  of  $750,000  annually.  In  five  years  this  would 
amount  to  $4,250,000.  It  is  not  overstating  to  say  that 
the  public  interest  literally  demands  that  the  Board  hear 
Western's  story  before  the  door  has  been  slammed  shut. 
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In  its  Memorandum  (page  11)  and  during  the  course 
of  oral  argument,  the  Board  has  noted  that  it  might  decide 
to  deny  renewal  of  the  two  certificates  and  that  only  if  and 
when  the  Board  should  decide  to  renew  the  certificates  and 
approve  the  merger  wrill  Western  be  harmed.  Manifestly, 
this  is  true.  But  if  the  Board  should  come  out  with  a 
decision  renewing  the  certificates  and  should  approve  the 
merger,  the  harm  will  have  been  done.  Thereafter,  if  this 
Court  comes  down  with  a  mandate  reversing  the  Board 
and  ordering  the  cases  to  be  consolidated,  there  will  be 
nothing  to  consolidate.  And  this  Court  would  not  have 
the  power  to  order  the  Board  to  unscramble  its  decisions 
and  rehear  them. 

This  situation  creates  an  adequate  picture  of  no  possible 
harm  flowing  from  a  delay  and  of  the  real  possibility  of 
irremedial,  irreparable  and  permanent  harm  if  the  con- 
solidation be  denied. 
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V. 

THE  ORDER  HERE  AT  ISSUE  IS 
REVIEWABLE. 

The  tenor  of  the  briefs  filed  by  the  Board  and  the  Inter- 
veners is  to  the  effect  that  Western's  petition  for  review 
is  not  meritorious.  Although  apparently  not  pressed,  the 
suggestion  also  is  made  that  the  Board's  order  denying 
consolidation  is  procedural  only,  hence  not  final  and  not 
subject  to  review.  The  only  treatment  given  to  this  point 
in  the  Board's  brief  is  in  the  footnote  on  page  17,  which 
reads  in  part:  "In  addition,  there  is  considerable  doubt 
that  petitioner  will  ultimately  prevail  in  this  court  because 
of  a  substantial  question  as  to  the  court's  jurisdiction  to 
review  the  merits." 

At  this  point  a  discussion  of  the  legal  right  of  review 
of  the  order  as  distinguished  from  its  merits  is  timely. 
If  the  order  be  legally  reviewable  then  the  way  is  open  for 
interlocutory  relief  upon  a  proper  showing. 

Section  285.11(a)  of  the  Board's  Rules  of  Practice 
provides : 

"Any  party  may  petition  for  rehearing,  reargu- 
ment,  or  reconsideration  of  any  final  order  by  the 
Board  in  a  proceeding,  or  for  further  hearing  before 
decision  by  the  Board." 

The  Board  accepted  and  acted  upon  Western's  petition  for 
reconsideration  of  the  order  denying  consolidation.  The 
petition  for  reconsideration  was  denied,  not  for  want  of 
jurisdiction  because  it  was  not  a  final  order  under  Section 
285.11(a)  of  the  Rules  of  Practice,  but  only  because  the 
four  members  were  equally  divided. 

There  are  only  three  court  cases  concerning  the  review- 
ability of  an  order  of  the  Board  denying  a  petition  to  con- 
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solidate.     These  three  cases  are  controlling  precedent  that 
the  order  here  is  reviewable. 

In  Pacific  Overseas  v.  C.  A.  B.J  161  F.  2d  633  (1946), 
the  Board  reopened  the  Hawaiian  Case  for  reargument 
and  reconsideration  on  the  existing  record.  Shortly 
thereafter  Pacific  Overseas  filed  an  application  for  a  route 
from  the  mainland  to  Hawaii  and  petitioned  to  intervene 
in  and  have  its  application  consolidated  with  the  reopened 
proceeding.  This  the  Board  denied  and  a  review  was 
taken  to  the  United  States  Court  of  Appeals  for  the  Dis- 
trict of  Columbia.  Without  questioning  its  right  to  con- 
sider the  order,  the  court  granted  a  stay  order  and  re- 
manded the  case  to  the  Board. 

The  next  case  in  order  is  Eastern  Airlines  v.  C.  A.  B., 
178  F.  2d  726  (Nov.  30,  1949),  likewise  decided  by  the 
United  States  Court  of  Appeals  for  the  District  of  Colum- 
bia. Eastern  Airlines  petitioned  to  have  its  application 
consolidated  in  the  New  England  States  Case,  which  the 
Board  had  limited  to  local  or  feeder  service  in  the  New 
England  area.  The  court  dismissed  the  petition  on  the 
grounds  that  Eastern's  application  was  not  within  the 
scope  of  the  New  England  Case,  noting,  however,  "If 
petitioner  had  presented  an  application  limited  as  the  appli- 
cations consolidated  in  the  New  England  Case  were  limited 
the  Board  would  have  consolidated  it  for  hearing  with  the 
others."  Here  Western's  two  applications  square,  point 
for  point,  with  the  merged  Renewal  Applications  of  South- 
west and  West  Coast.  Moreover,  the  Board  has  conceded 
that  the  applications  involved  in  the  consolidation  order 
may  be  treated  as  mutually  exclusive.  Thus  the  Eastern 
Airlines  Case  is  direct  authority  in  support  of  the  review- 
ability of  the  order  here  at  issue. 
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The  last  case,  by  the  same  court,  is  Seaboard  &  Western 
v.  C.  A.  B.,  181  F.  2d  777  (Dec.  5,  1949).  In  July,  1947 
Seaboard  &  Western  (no  relation  to  Petitioner  here)  filed 
an  application  for  a  route  between  the  United  States  and 
Europe.  In  December,  1948  Pan  American  and  Ameri- 
can Overseas  Airlines  filed  a  merger  application.  At  that 
time  there  were  three  certificated  American  Flag  carriers 
flying  between  the  United  States  and  Europe — Pan  Amer- 
ican, American  Overseas  (controlled  by  American  Air- 
lines) and  T.  W.  A.  All  of  the  routes  had  some  common 
points  and  each  had  some  points  not  served  by  either  of  the 
others,  but  generally  they  were  all  competitive  and  they 
ran  side  by  side  rather  than  end-on  as  with  Southwest  and 
West  Coast. 

In  March,  1949  Seaboard  &  Western  petitioned  the 
Board  to  consolidate  its  application  with  the  merger  case. 
This  was  denied  and  a  petition  for  review  followed.  The 
petition  was  dismissed  but  only  because  the  Board  had 
given  assurance  that  the  North  Atlantic  route  pattern 
would  not  be  reconsidered.  The  court  rightly  held  that  in 
light  of  this  the  order  denying  consolidation  was  inter- 
locutory and  that,  therefore,  the  court  had  no  jurisdiction 
to  review  it.  In  the  course  of  its  decision,  the  court  made 
these  statements,  which  would  seem  to  put  an  end  to  any 
question  concerning  Western's  legal  right  to  have  the 
order  here  reviewed: 

"Before  entering  upon  consideration  of  the  merits 
of  the  controversy,  we  are  met  with  a  contention  of 
the  Board  that  the  court  is  without  jurisdiction  to 
review  its  order  denying  the  consolidation.  It  says 
that  order  is  merely  procedural  and  interlocutory  and 
that  the  jurisdiction  of  the  court  is  limited  to  final 
orders.     But  'final'  in  this  connection  does  not  mean 
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a  mere  last  in  chronological  sequence  but  means  the 
effectual  disposition  of  rights/'     (page  779.) 

"If  the  effect  of  the  order  denying  consolidation  in 
the  case  at  bar  were  effectually  to  preclude  Seaboard 
from  rights  which  it  otherwise  would  have,  the  order 
would  be  final  as  to  Seaboard.  It  follows,  as  it  fre- 
quently does  in  jurisdictional  cases,  for  example,  in 
the  WJR  case,  that  we  must  consider  and  decide  a 
portion  of  the  controversy  on  the  merits  in  order  to 
determine  whether  we  do  or  do  not  have  jurisdiction." 
(page  779.) 

"After  the  conclusion  of  an  area  case,  carriers 
seeking  certificates  in  the  area  have  only  such  rights 
as  are  left  open  by  the  decision  in  that  case.  At  the 
same  time,  it  seems  equally  clear  that  if  the  Board  has 
under  consideration  in  a  pending  proceeding  the  fixing 
of  routes,  generally  or  of  a  specific  nature,  in  an  area 
and  the  selection  of  carriers  to  operate  over  those 
routes,  it  must  include  in  the  proceeding  all  pending 
applications  for  certificates  over  such  proposed  routes. 
Otherwise,  the  statutory  right  of  excluded  applicants 
to  hearing  and  decision  upon  their  applications  would 
be  futile."     (pages  779-780.) 

"As  we  have  said,  it  has  no  initial  right  to  have  the 
area  case  reopened ;  its  right  is  to  have  its  application 
considered  in  any  proceeding  in  which  general  con- 
sideration of  the  area  is  reopened."     (page  780.) 

Significantly,  in  its  order  in  the  Seaboard  Case  (a 
copy  of  which  is  attached  as  an  appendix  to  the  Board's 
brief  here),  the  court  denied  Seaboard's  motion  for  a  stay 
"without  prejudice  to  its  renewal  when,  as  and  if  it  appears 
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that  the  Board  intends  to  invade  Seaboard's  right  in  the 
proceeding".  This  makes  it  plain  that  if  the  Pan  Ameri- 
can-American Overseas  Merger  Case  had  developed  into 
a  re-examination  of  the  North  Atlantic  route  or  had  it 
involved  the  merger  of  two  non-competing,  end-on  routes, 
as  we  have  here,  a  stay  order  would  have  issued. 

Contrary  to  the  case  here,  the  facts  in  the  Seaboard 
Case  indicate  that  Seaboard's  position  would  be  bettered 
rather  than  worsened  by  the  merger  because  it  would 
reduce  from  three  to  two  the  number  of  American  Flag 
carriers  operating  over  the  Atlantic  and,  to  that  extent 
increase  Seaboard's  chances  of  having  its  application 
granted  when  it  came  on  for  hearing  in  due  course. 

These  cases,  read  under  light  of  Section  1006  of  the 
Civil  Aeronautics  Act,  should  dispel  any  doubt  concerning 
the  reviewability  of  the  order  here  under  scrutiny. 

In  passing,  it  is  worthy  of  note  that  since  the  Board 
came  into  existence  twelve  years  ago  only  four  petitions 
to  review  orders  denying  consolidation  have  been  filed, 
including  the  petition  here.  That  strikes  down  any  appre- 
hension the  Board  might  claim  to  have  that  its  procedural 
mechanism  will  be  derailed  if  the  courts  interfere  in  con- 
solidation orders. 


VI. 

UNDER  THE  LAW  THIS  REVIEW  IS 
MERITORIOUS. 

Both  in  oral  argument  on  August  14  and  in  its  brief 
(page  18)  the  Board  has  conceded  that  Western's  two 
applications  are  mutually  exclusive  with  the  two  Renewal 
Cases. 

On  page  20  of  its  brief  the  Board  denies  that  Western's 
applications  are  mutually  exclusive  with  the  Southwest- 
West  Coast  Merger  Application.  This  takes  too  narrow 
a  view  of  the  subject.  It  is  true  that  in  the  Seaboard  & 
Western  Case,  to  which  reference  has  been  made,  the 
court  held  that  the  proposed  merger  of  Pan  American 
and  American  Overseas  would  not  trespass  on  any  rights 
of  Seaboard,  but  that  involved  joining  side-by-side  routes 
with  no  renewal  involved.  But  here  we  are  concerned  with 
the  consolidation  and  renewal  of  end-on  routes,  which  cre- 
ates an  entirely  different  picture.  The  Board  recognized 
this  large  difference  in  the  original  denial  order  of  June 
6  when  it  found  "that  in  view  of  matters  such  as  the  new 
one-carrier,  one-plane  service  that  might  be  possible  be- 
tween points  on  the  routes  of  Southwest  and  West  Coast 
should  the  aforementioned  merger  proposal  be  approved," 
the  Southwest  Renewal  Case  should  be  reopened  and  the 
West  Coast  Renewal  Case  reconvened.  An  expert  mind 
is  not  required  to  know  that  no  comparison  exists  be- 
tween two  separate  and  separately  operated  routes — one 
from  Los  Angeles  to  Medford,  the  other  from  Seattle  to 
Medford — and  a  single  through  route,  under  a  single  oper- 
ation, from  Los  Angeles  to  Seattle. 
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Apparently  Southwest  and  West  Coast  recognize  this, 
as  the  joint  application  for  approval  of  the  proposed  mer- 
ger contains  this  prayer: 

"4.  That  an  appropriate  order  be  made  and  en- 
tered by  the  Board  authorizing  Southwest  upon  con- 
summation of  the  proposed  merger  to  engage  in  air 
transportation  with  respect  to  persons,  property,  and 
mail  on  all  routes  theretofore  certificated  to  Southwest 
and  West  Coast;". 

However,  after  admitting,  in  effect,  the  applicability 
of  the  Ashbacker  Case7  by  conceding  that  Western's  appli- 
cations are  mutually  exclusive  with  the  two  Renezval 
Cases,  it  is  claimed  that  Western's  applications  were  not 
filed  in  time.  The  inference  is  cast  that  a  mutually  ex- 
clusive application  to  come  under  the  Ashbacker  Case 
must  be  filed  before  commencement  of  the  hearing  on 
the  first  application. 

The  Ashbacker  Case  does  not  draw  a  line  in  administra- 
tive procedural  processes  on  one  side  of  which  consolida- 
tion of  mutually  exclusive  applications  is  mandatory  and 
on  the  other  side  of  which  it  is  discretionary.  In  the 
Ashbacker  Case  itself,  Fetzer  filed  the  first  application 
in  March,  1944.  In  May,  1944  Ashbacker  filed  its 
application.  On  June  27,  1944  the  Commission  granted 
Fetzer's  application  without  a  hearing,  as  the  Act  per- 
mitted, and  without  first  hearing  Ashbacker's  application, 
which  was  required  under  the  Act  before  issuing  a  denial. 
Certainly  the  Fetzer  application  must  have  been  processed 
well  along  to  completion  by  the  time  Ashbacker's  appli- 
cation was  filed,  as  otherwise  the  granting  order  hardly 
could  have  been  released  in  June. 


7Ashlacker  Radio  Corp.  v.  F.  C.  C,  326  U.  S.  327,  90  L.  ed. 
108  (Dec.  3,  1945). 
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In  the  Seaboard  &  Western  Case  the  court  said  that, 
after  the  conclusion  of  an  area  case,  carriers  seeking  cer- 
tificates in  the  area  have  only  such  rights  as  are  left  open 
by  the  decision  in  that  case  and; 

"At  the  same  time,  it  seems  equally  clear  that  if 
the  Board  has  under  consideration  in  a  pending  pro- 
ceeding the  fixing  of  routes,  generally  or  of  a 
specific  nature,  in  an  area  and  the  selection  of  car- 
riers to  operate  over  those  routes,  it  must  include  in 
the  proceeding  all  pending  applications  for  certifi- 
cates over  such  proposed  routes."     (pages  779-780.) 

A  proceeding  is  pending  until  the  Board's  decision.  The 
Seabord  &  Western  Case  thus  would  lend  more  than  faint 
color  to  an  argument  that  the  Ashbacker  Case  applies 
right  up  to  the  point  of  the  Board's  decision. 

This  hypothesis  is  not  urged.  Admittedly,  a  complete 
breakdown  of  an  administrative  agency's  procedural  ac- 
tivities could  take  place  if  a  halt  had  to  be  called  in  a 
proceeding  at  any  time  a  new  mutually  exclusive  appli- 
cation were  placed  on  file.  In  theory,  to  block  out  a 
would-be  competitor,  all  an  existing  carrier  would  have 
to  do  would  be  to  await  the  eve  of  the  Board's  decision, 
file  a  mutually  exclusive  application  and  cite  the  Ash- 
backer Case.  That,  of  course,  is  an  absurd  extreme  and 
the  fact  that  it  has  not  been  done  before  this  Board  or 
any  other  board,  at  least  so  far  as  the  reported  cases  go, 
is  rather  convincing  evidence  that  there  is  little  danger 
that  it  will  be  done. 

Here  we  need  not  be  troubled  with  the  ordeal  of  attempt- 
ing to  fix  a  cut-off  point.  Western  takes  the  position 
that  under  the  circumstances  involved  in  this  particular 
case,  and  under  the  peculiar  and  special  facts,  either  the 
Board  committed  a  legal  error  or  it  abused  its  discretion. 
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It  will  be  argued  first  that  the  Ashbacker  Case  is  man- 
datorily applicable  here,  and  second  that  an  arbitrary 
abuse  of  discretion  commands  a  reversal. 

Indeed,  it  is  doubtful  that  it  would  be  proper  for  the 
courts  to  attempt  to  establish  a  formula  designed  to  deter- 
mine in  any  case  when  the  Ashbacker  Case  would  be 
mandatory  and  when  only  discretionary.  In  F.  C.  C.  v. 
Station  WJR,  337  U.  S.  265,  93  L.  ed.  1353  (1949), 
reversible  error  was  claimed  on  the  ground  that  the  Com- 
mission had  denied  the  right  of  oral  argument.  The 
court  said  this: 

"It  follows  also  that  we  should  not  undertake  in 
this  case  to  generalize  more  broadly  than  the  par- 
ticular circumstances  require  upon  when  and  under 
what  circumstances  procedural  due  process  may  re- 
quire oral  argument.  That  is  not  a  matter,  under 
our  decisions,  for  broadside  generalization  and  indis- 
criminate application.  It  is  rather  one  for  case-to- 
case  determination,  through  which  alone  account  may 
be  taken  of  differences  in  the  particular  interests 
affected,  circumstances  involved,  and  procedures  pre- 
scribed by  Congress  for  dealing  with  them.  Only 
thus  may  the  judgment  of  Congress,  expressed  pur- 
suant to  its  power  under  the  Constitution  to  devise 
both  judicial  and  administrative  procedures,  be  taken 
into  account.  Any  other  approach  would  be,  in  these 
respects,  highly  abstract,  indeed  largely  in  a  vacuum." 
(page  1361.) 

(1)  The    Facts    Make    Application    of    the    Ashbacker    Case 

Mandatory. 

Before  treating  with  this  point  consideration  should 
be  given  to  the  question  of  whether  or  not  the  Ashbacker 
Case  requires  a  simultaneous  hearing  or  simply  a  simul- 
taneous  decision.     On  page   24   of   its   brief   the   Board 
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claims  that  only  a  simultaneous  decision  is  required  even 
where  the  Ashbacker  Case  is  mandatory.  The  Ashbacker 
Case  itself  does  not  decide  the  point,  although  there  might 
be  some  dicta  which  could  lead  to  a  conclusion  that  sepa- 
rate hearings  followed  by  simultaneous  decisions  would 
serve  the  purpose. 

The  Court  of  Appeals  for  the  District  of  Columbia  in 
Kentucky  Broadcasting  Corp.  v.  F.  C.  C,  174  F.  2d  38 
(1949),  said: 

"We  hold  that  the  Commission  in  this  case  accorded 
the  parties  hereto  a  full  and  fair  comparative  hearing 
as  required  by  the  opinion  of  the  Supreme  Court  in 
Ashbacker  Radio  Corp.  v.  Federal  Communications 
Commission."     (page  42.) 

The  same  Court  in  Radio  Cincinnati  v.  F.  C.  C,  177  F. 
2d  92  (1949),  said  at  page  94:  "Since  the  two  applica- 
tions were  mutually  exclusive,  this  comparative  hearing 
was  required  by  the  now-familiar  doctrine  of  the  Ash- 
backer case." 

Whether  mutually  exclusive  applicants  are  entitled  to  a 
comparative  hearing  or  only  comparative  and  simultaneous 
decisions  need  not  be  decided  at  this  phase  of  the  proceed- 
ing here.  All  will  agree  that  the  Ashbacker  Case  is  man- 
datory up  to  the  point  of  the  commencement  of  the  hear- 
ing. In  effect  and  in  fact,  that  point  has  not  been  reached 
in  the  seven  cases  sought  to  be  consolidated.  This  is 
literally  true  of  five  of  the  seven — the  Merger  Case,  the 
Reopened  Additional  California-Nevada  Service  Case  and 
Western's  three  applications. 

The  hearing  before  the  Examiner  in  the  Southwest 
Renewal  Case,  under  its  color  before  the  Merger  Case 
was  filed  on  April  10,  1950,  has  gone  through  the  hearing 
and    past    the    Examiner's    Report.      There    yet    remain 
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briefs  to  the  Board,  oral  argument  and  the  Board's  deci- 
sion. At  this  stage  it  would  be  very  simple  to  reopen  the 
record  (as,  in  fact,  the  Board  already  has  done)  and 
consolidate  that  record  into  a  single  record  in  the  con- 
solidated proceeding.  This  would  make  it  unnecessary  to 
re-do  that  which  already  has  been  done  and  no  time  would 
be  lost  or  wasted. 

The  West  Coast  Renewal  Case  has  progressed  to  the 
point  of  substantial  completion  of  the  hearing.  There 
yet  remain  receiving  such  additional  evidence  as  might 
be  pertinent  for  closing  the  hearing,  briefs  to  the  Ex- 
aminer, the  Examiner's  Report,  briefs  to  the  Board, 
oral  argument  and  the  Board's  decision.  It  would  not 
even  be  necessary  to  reopen  this  case  to  include  it  among 
the  consolidated  cases  as  it  has  not  been  closed.  What 
has  been  done  would  not  have  to  be  re-done.  The  tran- 
scripts of  the  hearing  could  be  included  with  the  transcript 
of  the  consolidated  hearing. 

Though  it  might  be  argued  that  standing  alone  both 
the  Southzvest  Renewal  Case  and  the  West  Coast  Renewal 
Case  have  reached  a  procedural  point  where  the  Ash- 
backer  Case  would  not  apply  to  a  newly  filed,  mutually 
exclusive  application,  it  would  be  wrong  to  urge  this 
argument  under  light  of  the  effect  of  the  Merger  Case. 
It  has  been  shown  that  the  Merger  Case  completely  and 
undeniably  changed  the  two  Renewal  Cases.  There  is  no 
escaping  from  the  conclusion  that  when  the  Merger 
Application  was  filed  on  April  10,  1950,  obviously  under 
compulsion,  the  practical  and  only  sensible  effect  of  it 
was  to  establish  a  new,  single,  all-embracing  proceeding, 
placing  at  issue  (i)  the  extension  not  of  two  separate 
end-on  routes  but  of  one  newly  consolidated  route  ex- 
tending1 from  Los  Angeles  to  Seattle  and  on  to  Belling- 
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ham,  and  (ii),  provided  the  whole  of  that  route  were 
extended,  the  approval  of  the  corporate  unification  of 
the  two  owners.  The  hearing  on  that  matter  has  not 
commenced. 

If  the  Ashbacker  Case  has  any  meaning,  it  must  apply 
under  these  circumstances.  Western  urges  that,  under 
the  unusual  circumstances  with  which  this  review  is 
cloaked,  the  Ashbacker  Case  is  squarely  and  directly  in 
point. 

(2)  Even  Though  the  Ashbacker  Case  Were  Not  Mandatory, 
a  Reversible  Abuse  of  Discretion  Was  Committed  by  the 
Two  Negative  Board  Members. 

On  page  18  of  its  brief  the  Board  states,  "The  Board's 
action  in  refusing  to  consolidate  petitioner's  applications 
was  clearly  proper."  Again  on  page  24,  "Surely  a  pro- 
cedural matter  of  this  character  is  one  for  the  Board  to 
determine,  unless  there  can  be  a  clear  showing  of  legal 
injury  to  one  of  the  parties.  And  no  semblance  of  such 
showing  can  be  made  here."  Still  again  on  page  26, 
"The  reluctance  of  the  Board  to  order  a  consolidated 
hearing  of  the  cases  in  question  is  readily  understood 
when  it  is  realized  how  far  some  of  the  proceedings  had 
already  gone  before  petitioner  sought  consolidation."  It 
is  somewhat  difficult  to  understand  how  the  author  of 
the  brief  was  able  to  use  such  words  as  "clearly  proper," 
"clear  showing,"  "no  semblance"  and  "reluctance  of  the 
Board"  when  tzuo  of  the  four  members  in  strong  lan- 
guage wanted  to  grant  the  consolidation. 

The  Act  provides  that  Western  is  entitled  to  a  hearing 
on  its  application  (Section  40(c),  49  U.  S.  Code  481(c)). 
The  cases  hold  that  this  hearing  must  be  fair. 
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In  Ohio  Bell  Tele  ph.  Co.  v.  Public  Utilities  Com.,  301 
U.  S.  292,  81  L.  ed.  1093  (Apr.  26,  1937),  this  was 
said: 

"Regulatory  commissions  have  been  invested  with 
broad  powers  within  the  sphere  of  duty  assigned  to 
them  by  law.  Even  in  quasi-judicial  proceedings  there 
informed  and  expert  judgment  exacts  and  receives 
a  proper  deference  from  courts  when  it  has  been 
reached  with  due  submission  to  constitutional  re- 
straints, [cases]  Indeed,  much  that  they  do  within  the 
realm  of  administrative  discretion  is  exempt  from 
supervision  if  those  restraints  have  been  obeyed.  All 
the  more  inisistent  is  the  need,  when  power  has  been 
bestozved  so  freely,  that  the  'inexorable  safeguard' 
[case]  of  a  fair  and  open  hearing  be  maintained  in 
its  integrity,  [cases]  The  right  to  such  a  hearing 
is  one  of  'the  rudiments  of  fair  play'  [cases]  assured 
to  every  litigant  by  the  Fourteenth  Amendment  as 
a  minimal  requirement.  [cases]  There  can  be  no 
compromise  on  the  footing  of  convenience  of  ex- 
pediency, or  because  of  a  natural  desire  to  be  rid 
of  harassing  delay,  when  that  minimal  requirement 
has  been  neglected  or  ignored."     (pages  1101-2.) 

The  courts  reference  to  "a  natural  desire  to  be  rid  of 
harassing  delay"  should  be  given  thoughtful  attention. 
Claimed,  but  far  from  proved,  delay  which  would  result 
from  the  requested  consolidation  is  the  only  argument 
advanced  in  justification  of  the  acts  of  the  two  negative 
Board  members  who,  by  creating  a  deadlock,  denied  to 
Western  the  rudiments  of  fair  play. 

In  Interstate  Commerce  Commission  v.  Louisville  & 
N.  R.  Co.,  227  U.  S.  88,  91,  57  L.ed.  431  (Jan.  20.  1913), 
the  Supreme  Court  said  "that  administrative  orders,  quasi 
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judicial  in  character,  are  void  if  a  hearing  was  denied; 
if  that  granted  was  inadequate  or  manifestly  unfair;".8 

Inasmuch  as  final  denial  of  the  petition  to  consolidate 
resulted  from  a  deadlock  among  the  four  Board  members, 
it  might  be  argued  that  the  error  resulted  from  an  unusual 
and  unfortunate  chance  circumstance  rather  than  from 
an  abuse  of  discretion.  But,  in  fact,  the  negative  view 
of  the  two  negative  members  amounts  to  an  abuse  of 
discretion  and  should  be  set  aside  by  this  Court.  Any- 
ruling  which  denies  the  rudiments  of  fair  play  to  a  hear- 
ing and  rejects  the  spirit  and  intent  of  the  statute  involved 
is  infected  with  an  abuse  of  discretion. 

In  Fox  Film  Corp.  v.  Trumbull,  7  F.  2d  715  (Aug.  17, 
1925),  the  District  Court  for  Connecticut  had  this  to  say 
about  discretion: 

"The  use  of  the  words  'within  the  discretion  of  the 
commission'  does  not  import  absolute  and  capricious 
discretion.  It  is  an  administrative  discretion,  and 
it  requires  him  to  satisfy  himself  that  such  a  state 
of  facts  exists  that  under  the  statute  a  reel  is  of 
'strictly  scientific  character'  or  is  'for  the  promotion 
of  educational,  charitable,  religious,  and  patriotic 
purposes  and  for  the  instruction  of  employees  by 
employers  of  labor.'  In  deciding  that  question,  he 
necessarily  exercises  discretion  and  judgment.  It  can 
be  decided  in  no  other  way.  And  in  doing  so  he  does 
not  have  unlimited  license  to  act,  irrespective  of  re- 
straint. He  must  act  in  conformity  with  tlie  intent 
and  provisions  of  the  statute."     (page  727.) 


8Other  cases  containing  equally  forceful  language  are  St.  Joseph 
Stock  Yards  Co.  v.  U.  S.,  298  U.  S.  38,  80  L.ed.  1033  (Apr. 
27,  1936);  Morgan  v.  U.  S.,  304  U.  S.  1,  82  L.ed.  1129  (Apr. 
25.  1938)  ;  C.  A.  B.  v.  State  Airlines,  94  L.ed.  346  (Advanced 
Opinions,  Feb.  6,  1950).  and  Jones  v.  S.  E.  C,  298  U.  S.  1,  80 
L.ed.  1015  (Apr.  6,  1936). 


In  Markall  v.  Boivles,  59  F.   Supp.  463,  N.  D.   Cal., 
S.  D.  (Sept.  5,  1944),  the  Court  said: 

"So  here  the  discretion  vested  in  the  Board  must 
be  exercised  in  the  light  of  the  purposes  of  the  statute 
and  the  regulations  promulgated  pursuant  thereto." 
(page  465.) 

"When  'discretion'  is  abused,  discretion  becomes 
arbitrary.  Decision  then  rests  alone  upon  one's  will 
and  not  upon  a  process  of  reasoning  nor  upon  con- 
sidered judgment.  United  States  v.  Lotempio,  D.  C, 
58  F.  2d  358,  360.  Otherwise  stated,  it  means  acting 
according  to  one's  own  will  or  pleasure,  capriciously 
and  without  adequate  determining  principles."  (page 
465.) 

The  spirit  and  intent  of  the  Civil  Aeronautics  Act  is 
found  in  Section  2,  captioned   "Declaration  of   Policy."9 


9"Sec.  2  [49  U.  S.  Code  402].  In  the  exercise  and  performance 
of  its  powers  and  duties  under  this  Act,  the  Board  shall  consider 
the  following,  among  other  things,  as  being  in  the  public  interest, 
and  in  accordance  with  the  public  convenience  and  necessity — 

"(a)  The  encouragement  and  development  of  an  air-transporta- 
tion system  properly  adapted  to  the  present  and  future  needs  of 
the  foreign  and  domestic  commerce  of  the  United  States,  of  the 
Postal  Service,  and  of  the  national  defense ; 

"(b)  The  regulation  of  air  transportation  in  such  manner  as  to 
recognize  and  preserve  the  inherent  advantages  of,  assure  the 
highest  degree  of  safety  in,  and  foster  sound  economic  conditions 
in,  such  transportation,  and  to  improve  the  relations  between,  and 
coordinate  transportation  by,  air  carriers ; 

"(c)  The  promotion  of  adequate,  economical,  and  efficient  service 
by  air  carriers  at  reasonable  charges,  without  unjust  discriminations, 
undue  preferences  or  advantages,  or  unfair  or  destructive  competi- 
tive practices ; 

"(d)  Competition  to  the  extent  necessary  to  assure  the  sound 
development  of  an  air-transportation  system  properly  adapted  to 
the  needs  of  the  foreign  and  domestic  commerce  of  the  United 
States,  of  the  Postal  Service,  and  of  the  national  defense ; 

"(e)  The  regulation  of  air  commerce  in  such  manner  as  to  best 
promote  its  development  and  safety;  and 

"(f)  The  encouragement  and  development  of  civil  aeronautics." 


"The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without  un- 
just discrimination,  undue  preferences  or  advantages,  or 
unfair  or  destructive  competitive  practices"  will  not  be 
accomplished  if  two  members  of  the  Board  have  the  dis- 
cretionary power  to  deny  not  simply  a  fair  hearing,  but, 
in  fact,  any  hearing,  to  an  applicant  that  states  it  can  save 
the  Government  $750,000  a  year. 

Although  the  Civil  Aeronautics  Board  may  consist  of 
experts  in  the  field  of  civil  aeronautics,  no  court  should 
hesitate  to  issue  proper  directives  when  the  circum- 
stances warrant.  Warrant  most  certainly  is  found  when 
the  injury  comes  not  from  the  reasoned  decision  of  a 
majority  but  only  from  a  negative  approach  under  a 
deadlock.  And  it  must  not  be  forgotten  that  the  Post 
Office  Department  favored  the  consolidation. 

"The  ultimate  test  of  reviewability  is  not  to  be 
found  in  an  overrefined  technique,  but  in  the  need 
of  the  review  to  protect  from  the  irreparable  injury 
threatened  in  the  exceptional  case  by  administrative 
rulings  which  attach  legal  consequences  to  action  taken 
in  advance  of  other  hearings  and  adjudications  that 
may  follow,  the  results  of  which  the  regulations  pur- 
port to  control."  Columbia  Broadcasting  System  v. 
U.  S.,  316  U.  S.  407,  86  L.ed.  1563  (June  1,  1942) 
at  page  1575. 

"In  the  exercise  of  the  judicial  power  to  review 
questions  of  law,  as  conferred  by  an  Act  of  Con- 
gress, tlw  seal  of  a  United  States  Court  shotdd  not 
become  a  mere  rubber  stamp  for   the  approval   of 
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arbitrary  action  by  an  administrative  agency.  Why, 
in  the  context,  should  any  power  of  review  whatever 
have  been  vested  in  the  courts,  unless  Congress  in- 
tended that  such  review  should  be  judicially  exer- 
cised?" General  Tobacco  &  Grocery  Co.  v.  Fleming, 
125  F.  2d  596  (Feb.  5,  1942)  at  page  599. 

Even  though  a  majority  of  the  Board  finally  had  ruled 
against  consolidation,  the  facts  in  this  case  would  have 
made  it  a  clear  and  arbitrary  abuse  of  discretion. 

It  is  not  too  important  whether  the  Ashbacker  Case 
should  have  been  applied  mandatorily  or  discretionarily. 
Error  was  committed  by  the  Board.  This  reveals  ade- 
quate merit  to  Western's  petition  for  review  and  requires 
that  full  consideration  be  given  to  the  request  for  a  stay 
order. 


VII. 
A  STAY  ORDER  IS  IMPERATIVE. 

On  page  10  of  its  brief  the  Board  argues  in  effect  that 
Western  cannot  be  harmed  unless  and  until  the  Board 
issues  its  decisions  renewing  the  certificates  of  Southwest 
and  West  Coast  and  approving  the  merger,  and  that  none 
of  the  administrative  steps  (presumably  the  hearings, 
briefs,  Examiner's  Report  and  oral  argument  to  the 
Board)  in  any  way  could  endanger  Western.  In  addition, 
it  is  noted,  but  accepted  in  vain  hope  by  Western,  that  the 
Board  might  in  fact  decide  against  the  renewals  or  the 
merger. 

The  argument  continues  (page  11),  "At  that  time  [after 
the  Board's  decisions]  the  petitioner  could  request  a  stay, 
and  if  the  Court  were  of  the  opinion  that  such  relief  was 
necessary,  the  Court  could  then  stay  the  effectiveness  of 
the  Board's  decision  until  judicial  review  of  the  Board's 
order  denying  consolidation  had  been  completed."  The 
fallacy  of  this  argument  is  that  once  the  Board  has  reached 
its  decisions  there  would  be  nothing  to  consolidate  with 
Western's  applications.  Even  though  armed  with  a  man- 
date of  this  Court,  Western  at  that  time  would  be  in  the 
position  of  having  a  right  without  a  remedy.10  The 
mandate  of  this  Court  directing  the  Board  to  consolidate 
the  four  pending  proceedings  (which  then  would  not  be 
pending)  with  Western's  three  pending  proceedings  would 


10A  somewhat  comparable  situation  is  found  in  Bar  dwell  v. 
Turner,  219  Cal.  228  (Oct.  20,  1933).  Defendants  appealed  to 
the  California  Supreme  Court  from  an  order  of  the  Superior  Court 
denying  their  motion  for  a  change  of  venue  from  Kern  County  to 
Los  Angeles  County  and  applied  for  a  writ  of  supersedeas  pending 
the  appeal,  which  was  granted  by  the  Supreme  Court.  Defendants 
could  have  been  harmed  only  if  the  lower  court  went  to  trial  in 
Kern  County,  decided  against  defendants,  and  the  Supreme  Court 
thereafter  reversed  the  order  denying  the  change  of  venue. 
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be  meaningless.  That  mandate  could  not  serve  to  reverse 
the  Board's  decisions  or  serve  to  compel  the  Board  to 
reopen  those  decisions. 

Western  as  an  intervener  in  those  cases  could  petition 
the  court  for  a  review  of  the  decisions.  However,  lack- 
ing a  comparative  record  or  comparative  decisions  from 
which  the  reviewing  court  could  determine  whether  the 
Board  had  erred  in  granting  the  combined  Southwest- 
West  Coast  applications  against  Western's  application, 
the  court  review  of  the  decisions  would  be  empty. 

Issuance  of  a  stay  order  against  an  administrative 
agency  pending  a  review  of  its  order  is  by  no  means  un- 
usual. 

"No  court  can  make  time  stand  still.  The  circum- 
stances surrounding  a  controversy  may  change  ir- 
revocably during  the  pendency  of  an  appeal,  despite 
anything  a  court  can  do.  But  within  these  limits  it 
is  reasonable  that  an  appellate  court  should  be  able 
to  prevent  irreparable  injury  to  the  parties  or  to 
the  public  resulting  from  the  premature  enforcement 
of  a  determination  zuhich  may  later  be  found  to  have 
been  wrong.  It  has  always  been  held,  therefore, 
that,  as  part  of  its  traditional  equipment  for  the 
administration  of  justice,  a  federal  court  can  stay 
the  enforcement  of  a  judgment  pending  the  outcome 
of  an  appeal,     [cases]     (page  1234.) 

"If  the  administrative  agency  has  committed  errors 
of  law  for  the  correction  of  which  the  legislature 
has  provided  appropriate  resort  to  the  courts,  such 
judicial  review  would  be  an  idle  ceremony  if  the 
situation  were  irreparably  changed  before  the  cor- 
rection could  be  made."     (page  1234.) 

Scripps-Howard  Radio  v.  F.  C.  C,  316  U.  S.  4, 
86  L.ed.  1229  (Apr.  6,  1942). 
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Merchants  Warehouse  Co.  v.  U.  S.,  283  U.  S.  501, 
75  L.ed.  1227  (May  18,  1931),  involving  an  order  of 
the  Interstate  Commerce  Commission  canceling  certain 
tariffs  in  which  a  stay  order  was  issued,  presents  an  inter- 
esting slant  to  the  case  here  since  the  court  noted  that 
the  legality  of  the  matter  in  dispute  was  not  free  from 
doubt,  as  the  judges  of  the  court  below  were  not  unani- 
mous: 

"The  court  belozv  was  within  the  limits  of  its  dis- 
cretionary power  in  staying  the  Commission's  order 
pending  the  appeal.  The  practice  complained  of  was 
of  long  standing,  entered  into,  so  far  as  appears, 
in  good  faith,  at  a  time  when  the  discrimination,  if 
it  existed,  was  much  less  serious  than  at  present,  and 
before  the  present  prohibitions  against  such  dis- 
criminations. Its  legality  now  is  not  free  from  doubt, 
as  is  indicated  by  the  fact  that  the  judges  of  the 
court  below  zvere  not  unanimous.  The  immediate 
enforcement  of  the  order  if  the  judgment  below  were 
not  affirmed  here  would  have  resulted  in  a  serious 
and  unnecessary  disturbance  of  a  course  of  business 
affecting  not  alone  the  parties  to  this  litigation,  but 
the  patrons  of  the  various  warehouses,  which  the 
court  below  found  would  be  irreparable.  These 
considerations ,  taken  together,  were  sufficient  to  call 
for  the  exercise  of  its  discretion/'     (pages  1238-9.) 

If  lack  of  a  unanimous  decision  is  a  factor  justifying 
a  stay  order  pending  a  review,  a  deadlocked  "decision" 
should  be  close  to  a  compelling  reason  for  issuing  a  stay 
order. 

Although  under  a  different  statute,  and  thus  not  directly 
in  point,  the  case  of  Lambros  v.  Young,  145  F.  2d  341 
(Oct.  30,  1944),  decided  by  the  Court  of  Appeals,  Dis- 
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trict  of  Columbia,  is  pertinent  as  it  involved  a  deadlocked, 
one-to-one  decision  of  the  Commissioners  of  the  District 
of  Columbia  on  appeal  from  a  ruling  of  the  Alcoholic 
Beverage  Control  Board  revoking  a  liquor  license: 

"Even  if  the  judicial  rule  [affirmance  of  lower 
court  when  appellate  court  evenly  divided]  could  be 
applied  by  analogy  we  should  be  slow  to  read  rigid 
judicial  precedents  into  an  administrative  statute. 
One  of  the  purposes  of  administrative  law  is  to 
permit  a  more  elastic  and  informal  procedure  than 
is  possible  before  our  more  formal  courts.  The  re- 
sult for  which  the  Commissioners  argue  here  is  in- 
elastic and  seems  to  us  unfair.  It  deprives  appellants 
of  their  license  in  a  case  where  the  Commissioners 
have  been  unable  to  reach  a  conclusion  whether  they 
are  guilty  or  innocent  of  the  criminal  charges  which 
justify  revocation  of  their  right  to  carry  on  their 
business."     (page  343.) 

"It  follows  that  an  injunction  should  issue  against 
the  enforcement  of  the  order  revoking  appellants' 
license  which  will  terminate  when  the  appeal  is  re- 
instated."    (page  343.) 

The  complete  lack  of  any  danger  of  real  harm  to  the 
public  or  to  Southwest  or  to  West  Coast  from  the  effects 
of  a  stay  order,  and  the  real  possibility  that  Western's 
right  to  a  fair  hearing  on  its  applications  may  be  com- 
pletely and  forever  lost  in  the  absence  of  a  stay  order 
present  circumstances  compellingly  in  favor  of  a  stay 
order  pending  the  review  on  its  merits.  This  will  give 
assurance  that  the  processes  of  this  Court  will  not  be 
futile  and  that  an  irretrievable  injustice  will  not  be  com- 
mitted. 


—49— 

CONCLUSION. 

Denial  of  consolidation  of  Western's  applications  with 
the  S  out  Invest -West  Coast  Cases  was  equivalent  to  deny- 
ing a  fair  hearing  to  Western.  This  is  intolerable  to  the 
law. 

Failure  to  enjoin  the  Board  from  going  forward  to  con- 
clusion with  the  Soutlnvest-West  Coast  Cases  could  put 
to  naught  the  mandate  of  this  Court  if  the  Board  were 
reversed  on  the  merits  of  the  review.  The  right  to  an 
effective  Court  review  and  enjoyment  of  the  fruits  of  a 
favorable  Court  decision  should  not  be  under  indirect 
but  effective  control  of  the  administrative  agency  whose 
order  is  under  review. 

An  appropriate  stay  order  should  be  issued  by  this 
Court. 

Respectfully  submitted, 

Hugh  W.  Darling, 
George  G.  Gute, 

Attorneys  for  Petitioner. 

Guthrie,  Darling  &  Shattuck, 
Of  Counsel. 

August  19,  1950. 
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Certificate  of  Service. 

I  certify  that  on  this  date  I  will  have  caused  to  be 
served  by  mail,  properly  addressed,  with  postage  prepaid, 
copies  of  the  foregoing  Brief  upon  the  attorneys  of 
record  for  Respondent  and  for  Interveners. 

Los  Angeles,  California,  August  19,   1950. 

George  G.   Gute, 
Attorney  for  Western  Air  Lines,  Inc. 


APPENDIX  A. 

Before  the  Civil  Aeronautics  Board. 

In  the  Matter  of  the  Petition  of  Western  Air  Lines, 
Inc.  Under  Title  X  of  the  Civil  Aeronautics  Act  of  1938, 
as  Amended,  and  Part  285  of  the  Rules  of  Practice  for  an 
order  of  consolidation. 

Petition  of  Western   Air  Lines,   Inc.,   for  an 
Order  of  Consolidation. 

Western  Air  Lines,  Inc.  respectfully  petitions  for  an 
order  of  this  Board  consolidating  in  one  proceeding  for 
hearing  and  disposition  the  following  proceedings : 

1.  Docket  No.  3718 — Concerning  the  renewal  of  the  cer- 
tificate for  Route  76  held  by  Southwest  Airways  Com- 
pany and  the  suspension  in  part  of  the  certificate  for 
Route  1  held  by  United  Air  Lines,  Inc. 

2.  Docket  No.  3966 — Concerning  the  renewal  of  the  cer- 
tificate for  Route  77  held  by  West  Coast  Airlines, 
Inc.  and  the  suspension  in  part  of  certificates  for 
Routes  1  and  57  held  by  United  Air  Lines,  Inc. 

3.  Docket  No.  4405 — Concerning  the  proposed  merger  of 
West  Coast  Airlines,  Inc.  into  Southwest  Airways 
Company. 

4.  Docket  No.  2019  et  al. — Concerning  the  matters,  ap- 
plications and  orders  to  show  cause  pending  for  hear- 
ing and  determination  in  the  Additional  California- 
Nevada  Service  Case. 

5.  Docket  No.  4447 — Concerning  the  application  of  West- 
ern Air  Lines,  Inc.  for  additional  intermediate  points 
in  the  states  of  California,  Oregon  and  Washington  on 
its  Route  63. 
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6.  Docket  No.  4448 — Concerning  the  application  of  West- 
ern Air  Lines  of  the  Pacific,  Inc.  for  a  certificate  of 
public  convenience  and  necessity  for  a  route  between 
Los  Angeles,  California  and  Bellingham,  Washington 
by  way  of  various  intermediate  points. 

7.  Docket  No.  4449 — Concerning  the  application  of  West- 
ern Air  Lines,  Inc.  for  approval  of  the  acquisition  of 
complete  stock  ownership  of  Western  Air  Lines  of  the 
Pacific,  Inc. 

8.  Any  other  matters,  applications,  petitions  and  orders 
to  show  cause  pending  before  the  Board  which  might 
be  affected  by  or  have  effect  on  any  of  the  foregoing 
matters. 

Points  and  Authorities  Relied  Upon 
in  Support  of  This  Petition. 

I. 

Title  X  of  the  Act  and  Part  285  of  the  Economic 
Regulations,  coupled  with  recognized  precedent,  give  the 
Board  ample  power  to  consolidate  separate  and  several 
matters  pending  before  the  Board  into  one  proceeding 
when  that  course  of  action  appears  to  be  in  the  public 
interest  and  beneficial  to  the  rights  of  the  various  parties 
concerned. 

II. 

The  seven  separate  proceedings  sought  to  be  consolidated 
in  one  proceeding  are  all  interrelated.  The  Board's  deci- 
sion in  each  will  have  some  pressure  on  each  of  the  other 
proceedings. 

The  interrelationship  of  Item  1  (the  renewal  of  South- 
west's  certificate  for  Route  76),  Item  2  (the  renewal  of 


West  Coast's  certificate  for  Route  77)  and  Item  3  (the 
merger  of  West  Coast  into  Southwest)  is  adequately 
self-evident. 

The  relationship  of  Item  4  (concerning  the  revived  por- 
tion of  the  original  California-Nevada  Service  Case)  to 
Items  1,  2  and  3  is  equally  self-evident.  If  the  Board 
should  refuse  to  extend  Southwest's  certificate  under  Item 
1,  and  thus  allow  it  to  expire  sine  die,  there  would  be  little 
use  in  granting  Southwest's  applications  which  have  been 
consolidated  into  Item  4. 

Item  5  (concerning  Western's  application  for  addi- 
tional points  on  Route  63)  and  Item  6  (concerning  the 
application  of  Western  Air  Lines  of  the  Pacific)  were 
framed  especially  and  specifically  for  the  purpose  of 
enabling  the  Board  to  determine  on  competent  evidence 
whether  the  public  interest  might  be  served  better  and 
more  economically  if  a  feeder  service  in  the  Pacific  Coast 
area  where  operated  either  by  an  established  regional 
trunkline  carrier  directly  or  by  an  established  regional 
trunkline  carrier  through  a  wholly-owned  subsidiary.  If 
consolidated  into  one  proceeding,  the  Board  will  have  in 
front  of  it,  side  by  side,  all  evidence,  including  the  cost, 
relating  to  the  operation  of  a  feeder  service  in  the  Pacific 
Coast  area  (a)  by  Southwest  and  West  Coast  separately, 
(b)  by  Southwest  alone  under  the  proposed  merger  of 
West  Coast,  (c)  by  Western  under  its  own  operation  and 
(d)  by  Western  through  a  wholly-owned  subsidiary.  The 
value  to  the  Board,  to  the  taxpayers  and  to  the  applicants 
of  the  advantages  of  having  such  a  complete  picture  in  one 
frame  is  inestimable. 

Item  7  (concerning  the  acquisition  by  Western  of  con- 
trol of  Western  Air  Lines  of  the  Pacific)   necessarily  is 


welded  to  Item  6,  which  in  turn  is  linked  to  Item  5,  which 
in  turn,  as  has  been  shown,  bears  upon  Item  4,  3,  2  and  1. 

Item  8  (concerning  all  other  matters)  has  been  included 
in  the  event  other  applications,  which  would  be  subject 
material  for  consolidation,  should  be  filed  subsequent  to  the 
order  of  consolidation  under  this  petition  and  prior  to  the 
consolidate  hearing. 

III. 

By  combining  the  seven  interrelated  proceedings  into 
one  proceeding  for  a  single  hearing  and  a  single  decision, 
a  complete  and  comprehensive  record  will  be  made  enabling 
the  Board  to  place  each  application  in  clear  focus  with  each 
of  the  other  applications.  This  will  tend  to  give  assurance 
that  the  over-all  public  interest  will  not  be  submerged  in 
favor  of  the  interests  of  only  one  class  of  the  public  or  in 
favor  of  the  interests  of  only  a  portion  of  the  area  involved. 
In  addition,  substantial  savings  in  time  and  effort  in- 
dubitably will  accrue,  as  a  good  deal  of  evidence  perti- 
nent to  one  application  would  be  equally  pertinent  to  many, 
if  not  all,  of  the  others,  thus  avoiding  the  re-introduction 
of  similar  evidence  in  successive  cases  separately  heard. 
The  time  required  to  hear,  brief,  argue  and  decide  all  of 
the  proceedings  in  one  consolidated  proceeding  will  be  con- 
siderably less  than  the  time  that  would  be  consumed  in 
hearing,  briefing,  arguing  and  deciding  each  case  sepa- 
rately. This  will  redound  to  the  public  interest  and  will 
foster  orderly  and  expeditious  proceedings  before  the 
Board. 
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IV. 

Consolidation  into  one  proceeding  of  the  interrelated 
proceedings  will  sprout  benefits  in  the  form  of  assurance 
that  the  over-all  public  interest  will  be  kept  in  proper  per- 
spective and  in  the  form  of  expedition  and  saving  of  time 
and  labor,  as  well  as  saving  in  procedural  cost.  These 
benefits  commend  this  petition  to  favorable  action  by  the 
Board. 

In  the  absence  of  a  clear  showing  of  consequent  injury 
of  significance  to  an  interested  party,  an  order  of  consolida- 
tion should  be  made. 

Respectfully  submitted, 

Western  Air  Lines,  Inc. 
By    /s/  Terrell  C.  Drinkwater 
Terrell  C.  Drinkwater 
President 


Verification. 

State  of  California,  County  of  Los  Angeles — ss: 

Terrell  C.  Drinkwater,  being  first  duly  sworn,  deposes 
and  says  that  he  is  President  of  Western  Air  Lines,  Inc., 
the  Petitioner  in  the  foregoing  document ;  that  he  has  read 
and  is  familiar  with  the  contents  thereof;  that  he  intends 
and  desires  that  in  granting  or  denying  the  relief  requested 
the  Board  shall  place  full  and  complete  reliance  upon  the 
accuracy  of  each  and  every  statement  therein  contained; 
that  he  is  familiar  with  the  facts  therein  set  forth  and  that 
to  the  best  of  his  information  and  belief  every  statement 
contained  in  the  foregoing  document  is  true  and  no  such 
statement  is  misleading. 

/s/  Terrell  C.  Drinkwater 
Terrell  C.  Drinkwater 
President 

Subscribed  and  sworn  to  before  me  this  27th  day  of 
April,  1950. 

/s/  Earnest  H.  Brown 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California 
My  Commission  expires  December  5,  1952. 

Certificate  of  Service. 

I  certify  that  on  this  date  I  will  have  caused  to  be 
served  by  mail,  properly  addressed,  with  postage  prepaid, 
copies  of  the  foregoing  Petition  upon  the  attorneys  of 
record  for  all  parties  who  may  be  concerned. 

Dated:     May  2,  1950,  Los  Angeles,  California 

/s/  D.  P.  Renda 

D.  P.  Renda 

Assistant  Secretary  and  Attorney 
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APPENDIX  B. 

Address  Reply  To 
"The   Solicitor" 

And  Refer  To 
Initials  and  Number 
jtc  :eb 

Post  Office  Department 
Office  of  the  Solicitor 
Washington  25,  D.  C. 

June  1, 1950 

Civil  Aeronautics  Board 
Department  of  Commerce  Building 
Washington  25,  D.  C. 

Re:    Docket  No.  3019,  et  al:     Reopened  portions  of 
the  California-Nevada  Service  Case. 

Docket  No.  3718:  Southwest  Extension/United 
Suspension  Case. 

Docket  No.  3966:  West  Coast  Extension/ 
United  Suspension  Case. 

Docket  No.  4405:  Southwest/West  Coast 
Merger  Case. 

Docket  No.  4447:  Application  of  Western  Air 
Lines  for  additional  intermediate  points  on 
Route  No.  63. 

Docket  No.  4448 :  Application  of  Western  Air 
Lines  of  the  Pacific  for  a  certificate  of  public 
convenience  and  necessity. 

Docket  No.  4449:  Application  of  Western  Air 
Lines  for  approval  of  acquisition  of  control  of 
Western  Air  Lines  of  the  Pacific. 


Gentlemen : 

Western  Air  Lines  has  filed  a  Motion  for  an  Order  of 
Consolidation  of  all  of  the  above-described  dockets  into 
one  proceeding,  and  in  further  support  there  has  been  filed 
a  Supplemental  Memorandum  alleging  that  combining  the 
operations  of  Southwest  Airways  and  West  Coast  Airlines 
with  those  of  Western  Air  Lines  would  result  in  a  potential 
savings  to  the  Government  of  approximately  $750,000, 
annually.  The  Post  Ofiice  Department  is  a  party  in  the 
first  three  cases  listed. 

The  Department  urges  that  there  be  a  complete  rather 
than  a  piecemeal  examination  of  the  matters  involved,  and 
a  full  examination  into  potential  savings  before  final  deci- 
sion on  renewal  of  the  temporary  certificates  in  issue.  It 
is  therefore  respectfully  recommended  that  favorable  con- 
sideration be  given  to  granting  of  the  aforesaid  Motion. 

Very  truly  yours, 

(Signed)  Frank  J.  Delany 
Frank  J.  Delany 
Solicitor 

cc :  All  parties, 

Dockets  Nos.  3019,  3718,  3966, 
4405,  4447,  4448,  and  4449. 


APPENDIX  C. 

Orders  Serial  Number  E-4292. 

United  States  of  America,  Civil  Aeronautics  Board, 
Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board  at  its  office  in 
Washington,  D.  C,  on  the  6th  day  of  June,  1950. 

In  the  matter  of  the 

Southwest- West  Coast  Merger  Application, 
Southwest  Renewal-United  Suspension  Case, 
West  Coast  Renewal-United  Suspension  Case, 
Reopened  Additional  California-Nevada   Service  Case, 

Western  Air  Lines,  Inc. 

Application  for  additional  intermediate  points  in  the 
states  of  California,  Oregon  and  Washington  on  its 
Route  63, 

Western  Air  Lines  of  the  Pacific,  Inc. 

Application  for  a  certificate  of  public  convenience  and 
necessity  for  a  route  between  Los  Angeles,  California 
and  Bellingham,  Washington  by  way  of  various  in- 
termediate points,  and 

Western  Air  Lines,  Inc. 

Application  for  approval  of  the  acquisition  of  com- 
plete stock  ownership  of  Western  Air  Lines  of  the 
Pacific,  Inc. 

Docket  Nos.  4405,  3718  et  al,  3966  et  al.,  2019  et  al., 
4447,  4448,  4449. 

Order. 

United  Air  Lines,  Inc.  (United),  having  filed  a  motion 
with  the  Board  on  April  27,  1950,  requesting,  inter  alia, 
(a)  severance  from  the  Southwest  Renewal-United  Sus- 
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pension  Case,  Docket  No.  3718  et  ah,  and  the  West  Coast 
Renewal-United  Suspension  Case,  Docket  No.  3966  et  al., 
of  the  issues  of  renewal  of  the  certificates  of  public  con- 
venience and  necessity  of  Southwest  Airways  Company 
(Southwest),  and  West  Coast  Airlines,  Inc.  (West  Coast), 

(b)  consolidation  of  the  severed  portions  of  the  certificate 
renewal  proceedings  with  the  Southwest-West  Coast 
Merger  Case,  Docket  No.  4405,  for  hearing  and  decision, 

(c)  deferment  of  all  further  procedural  steps  with  respect 
to  the  remainder  of  the  aforementioned  Southwest  Re- 
newal-United Suspension  Case  and  West  Coast  Renewal- 
United  Suspension  Case  and  deferment  of  the  Reopened 
Additional  California-Nevada  Service  Case,  Docket  No. 
2019,  et  al.,  until  after  final  decision  upon  the  proposed 
merger  and,  in  the  event  of  approval  thereof,  until  after 
operating  experience  has  been  obtained  under  the  merger; 

United  having  represented  in  support  of  its  motion, 
inter  alia,  that  the  issues  of  the  certificate  renewal  cases 
and  the  merger  application  are  closely  interwoven  and  can 
be  disposed  of  together  expeditiously ;  that  the  factual  situ- 
ation underlying  the  suspension-substitution  aspects  of  the 
Southwest  Renewal-United  Suspension,  West  Coast  Re- 
newal-United Suspension  and  the  Reopened  Additional 
California-Nevada  Service  cases  has  changed  as  result  of 
the  proposed  merger  of  Southwest  and  West  Coast;  that 
such  factual  changes,  in  the  event  of  approval  of  the  pro- 
posed merger  will  seriously  affect  the  validity  of  various 
findings  and  conclusions  set  forth  in  the  Examiner's  Re- 
port in  the  Southwest  Renewal-United  Suspension  Case; 
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that  essential  facts  will  not  be  available  to  consider  the 
aforesaid  issues  of  suspension  and  substitution  contem- 
poraneously with  the  issues  of  the  Southwest -W est  Coast 
Merger  Case;  that  consolidation  of  the  aforementioned 
suspension-substitution  issues  into  the  Southwest-West 
Coast  Merger  Case,  would  materially  enlarge  the  scope  of 
that  case  and  prevent  expeditious  disposition  of  the  merger 
application ;  that  United's  various  proposals  will  result  in  a 
more  orderly  disposition  of  the  issues  of  the  aforemen- 
tioned proceedings; 

Western  Air  Lines,  Inc.  (Western),  having  filed  with 
the  Board  on  May  2,  1950,  an  application,  Docket  No. 
4447,  requesting  amendment  of  its  certificate  of  public 
convenience  and  necessity  for  route  No.  63  so  as  to  extend 
said  route  beyond  Seattle-Tacoma,  Wash.,  to  the  terminal 
point  Bellingham,  Wash.,  and  add  certain  intermediate 
points  between  Los  Angeles,  Calif.,  and  Bellingham, 
Wash.; 

Western  Air  Lines  of  the  Pacific,  Inc.  (Pacific),  having 
filed  with  the  Board  on  May  2,  1950,  an  application,  Docket 
No.  4448,  requesting  a  certificate  of  public  convenience  and 
necessity  authorizing  it  to  engage  in  air  transportation  be- 
tween Los  Angeles,  Calif.,  and  Bellingham,  Wash.,  via 
various  intermediate  points; 

Western  having  filed  with  the  Board  on  May  2,  1950, 
Docket  No.  4449,  an  application,  inter  alia,  under  section 
408  of  the  Act,  requesting  approval  of  the  acquisition  by 
Western  of  the  controlling  stock  interest  of  Pacific; 
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Western  having  filed  with  the  Board  on  May  2,  1950, 
a  petition  requesting,  inter  alia,  that  the  Board  consolidate 
the  aforementioned  applications  of  Western  and  Pacific 
with  the  aforementioned  proceedings  in  Docket  Nos.  3718, 
3966,  4405,  and  2019  et  el; 

Western  having  represented  in  support  of  its  petition, 
inter  alia,  that  the  proceedings,  Docket  Nos.  3718,  3966, 
4405,  and  2019  et  al.,  are  all  interrelated;  that  Western's 
application,  Docket  No.  4447,  and  Pacific's  application, 
Docket  No.  4448,  were  framed  to  enable  the  Board  to 
determine  whether  the  public  interest  might  be  better  and 
more  economically  served  if  a  feeder  service  in  the  Pacific 
coast  area  were  operated  either  directly  by  a  regional 
trunkline  carrier  or  by  a  wholly  owned  subsidiary  thereof ; 
that  consolidation  of  all  of  the  aforementioned  proceed- 
ings will  make  available  to  the  Board  all  essential  evidence 
including  the  cost  of  operating  feeder  service  in  the  Pacific 
coast  area  (a)  by  Southwest  and  West  Coast  separately, 
(b)  by  Southwest  alone,  under  the  proposed  merger  of 
Southwest  and  West  Coast,  (c)  by  Western,  and  (d)  by 
Western  through  a  wholly-owned  subsidiary,  Pacific; 
that  Western's  application  for  approval  of  its  acquisition 
of  Pacific,  Docket  No.  4449,  is  directly  related  to  the  afore- 
mentioned applications  of  Western  and  Pacific,  under  sec- 
tion 401  of  the  Act;  that  consolidation  of  the  afore- 
mentioned seven  interrelated  proceedings  into  one  proceed- 
ing for  a  single  hearing  and  decision  will  provide  the 
Board  with  a  complete  and  comprehensive  record  relating 
to  the  over-all  public  interest;  that  substantial  savings  in 
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time  and  effort  with  respect  to  disposition  of  said  proceed- 
ings will  result  from  consolidation  thereof; 

Southwest  and  West  Coast  having  filed  with  the  Board 
on  May  10,  1950,  a  joint  motion  in  opposition  to  the 
aforesaid  motion  of  United  and  petition  of  Western  re- 
questing, inter  alia,  that  the  Board  deny  United's  motion 
and  Western's  petition;  that  the  record  be  closed  in  the 
West  Coast  Renewal-United  Suspension  Case;  that  the 
Board  defer  the  suspension  and  substitution  issues  in  both 
of  the  aforementioned  renewal-suspension  proceedings  for 
decision  with  the  Southwest-West  Coast  Merger  Case;  that 
said  merger  case  be  broadened  to  embrace  an  issue  with 
respect  to  the  effect  of  merger  approval  upon  the  various 
suspension  and  substitution  issues;  and  that  the  merger 
case  and  the  aforementioned  suspension  substitution  issues 
be  decided  concurrently; 

Western  having  filed  with  the  Board  a  memorandum 
and  supplemental  memorandum  in  support  of  its  petition 
herein;  and  the  Post  Office  Department  having  filed  with 
the  Board  a  letter  in  support  of  said  petition ; 

Southwest  having  filed  with  the  Board  a  letter  in  opposi- 
tion to  Western's  aforesaid  supplemental  memorandum; 

The  Board,  upon  consideration  of  the  aforementioned 
applications,  motions,  petitions,  and  memoranda,  finding : 

1.  That  although  the  aforementioned  Southwest  Re- 
newal-United Suspension  Case,  Docket  No.  3718  et  al., 
the  West  Coast  Renewal-United  Suspension  Case,  Docket 
No.  3966  et  al.,  and  the  Southwest-West  Coast  Merger 
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Case,  Docket  No.  4405,  are  in  certain  respects  inter- 
related to  such  an  extent  that  it  may  prove  advantageous 
and  consistent  with  orderly  procedure  for  the  Board  to 
decide  the  three  cases  simultaneously,  United  has  not  estab- 
lished that  (a)  severance  of  the  renewal  issues  from 
Docket  Nos.  3718  et  al.,  and  3966  et  al.,  and  consolidation 
of  such  issues  with  Docket  No.  4405;  or  (b)  deferral  of 
all  further  procedural  steps  in  Docket  No.  2019  et  al.,  and 
on  the  suspension-substitution  issues  in  Docket  Nos.  3718 
et  al.,  and  3966  et  al.,  is  required  as  a  matter  of  law  or 
that  the  benefits  that  might  flow  from  such  action,  when 
weighed  against  the  undesirable  results  that  would  stem 
therefrom,  warrant  such  action  as  a  matter  of  Board 
discretion ; 

2.  That  in  view  of  matters  such  as  the  new  one-carrier, 
one-plane  service  that  might  be  possible  between  points  on 
the  routes  of  Southwest  and  West  Coast  should  the  afore- 
mentioned merger  proposal  be  approved,  the  Southzvest 
Renezval-United  Suspension  Case,  Docket  No.  3718  et  al., 
should  be  reopened,  and  the  West  Coast  Renezval-United 
Suspension  Case,  Docket  No.  3966  et  al.,  should  be  re- 
convened for  further  hearing  in  order  that  evidence  may 
be  adduced  with  respect  to  the  effect,  if  any,  of  the  afore- 
mentioned merger  proposal  upon  the  substitution-suspen- 
sion issues  in  said  proceedings;  that  since  Southwest  and 
West  Coast  will  continue,  until  final  disposition  of  their 
certificate  renewal  applications  in  Docket  Nos.  3718  et  al., 
and  3966  et  al.,  to  hold  operating  authority  over  their 
respective  routes  by  virtue  of   the   provisions  of   section 
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9(b)  of  the  Administrative  Procedure  Act,  any  delay  in 
the  disposition  of  the  renewal  proceedings  that  may  result 
from  the  action  herein  taken  will  not  prejudice  said 
carriers ; 

3.  That  consolidation  of  the  Reopened  Additional  Cali- 
fornia-Nevada Service  Case,  Docket  No.  2019  et  al.,  with 
Docket  Nos.  3718  et  al,  3966  et  al,  or  4405,  would  un- 
duly expand  the  scope  of  the  issues  in  each  of  said  pro- 
ceedings and  unduly  delay  the  disposition  thereof;  that 
deferral  of  said  proceeding  would  unduly  delay  the  disposi- 
tion thereof; 

4.  That  consolidation  of  Docket  Nos.  4447,  4448,  and 
4449  with  Docket  Nos.  3718  et  al,  and  3966  et  al,  or 
Docket  No.  4405  would  unduly  expand  the  issues  in  such 
proceedings,  unduly  delay  the  disposition  thereof,  and  is 
not  conducive  to  the  proper  dispatch  of  the  Board's  busi- 
ness; 

5.  That,  with  respect  to  all  other  relief  sought,  the 
various  motions,  petitions,  and  memoranda  herein  fail  to 
set  forth  facts  which  would  warrant  the  granting  of  such 
relief ; 

It  Is  Ordered: 

1.  That  the  Southwest  Renewal-United  Suspension 
Case,  Docket  No.  3718  et  al,  be  and  hereby  is  reopened 
and  the  West  Coast  Renewal-United  Suspension  Case, 
Docket  No.  3966  et  al,  be  and  hereby  is  reconvened  for 
further  hearing  for  the  purpose  of  permitting  additional 
evidence  to  be  adduced  solely  on  the  question  of  the  effect, 
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if  any,  upon  the  substitution-suspension  issues  in  said  pro- 
ceedings of  the  proposed  merger  of  Southwest  and  West 
Coast ; 

2.     That  the  aforesaid  motions  and  petitions,  except  to 
the  extent  granted  herein,  be  and  hereby  are  denied. 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(Seal) 
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APPENDIX  D. 

United  States  of  America 

Civil  Aeronautics  Board 

Washington,  D.  C. 


E-4484 


Served:     August  4,  1950 

Dockets  Nos.  4405,  et  al. 

Southwest- West  Coast 
Merger  Application,  et  al. 

Decided:     July  26,  1950 


Petitions  of  Western  Air  Lines,  Inc.  and  United  Air 
Lines,  Inc.  for  reconsideration  of  Order  Serial  No.  E-4292, 
dated  June  6,  1950,  denied. 

Statment  of  Ryan,  Acting  Chairman,  and  Lee, 
Member,  in  support  of  denial  of  petitions. 
This  opinion  involves  our  consideration  of  petitions  by 
Western  Air  Lines,  Inc.  (Western),  and  United  Air  Lines, 
Inc.  (United),  for  reconsideration  of  Order  Serial  No. 
E-4292,  dated  June  6,  1950.  That  order,  which  was 
adopted  unanimously  by  the  Board  members  who  par- 
ticipated in  such  action,  denied  various  requests  made  by 
Western  and  United  with  respect  to  procedure  in  the 
handling  of  seven  proceedings  relating  to  air  service  in  the 
Pacific  Coast  area.  The  Board  members  participating  in 
reconsideration  have  divided  evenly  on  the  action  to  be 
taken  on  the  petitions  for  reconsideration,  and  the  peti- 
tions have  therefore  failed  for  lack  of  a  majority. 
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The  original  petition  of  Western  requested  consolidation 
for  purposes  of  hearing  and  decision  of  these  seven  pro- 
ceedings involving  the  renewal  of  temporary  certificates 
of  Southwest  Airways 

[2] 

Company    (Southwest)    and   West    Coast    Airlines,    Inc. 

(West  Coast),  the  proposed  suspension  of  various  points 
on  the  routes  of  United,  Western  and  Frontier,  the  pro- 
posed merger  of  Southwest  and  West  Coast,  the  applica- 
tion of  Southwest  and  Bonanza  for  routes  from  Los 
Angeles  to  Phoenix,  and  applications  of  Western  for 
authorization  to  provide  services  either  in  its  own  right  or 
through  a  subsidiary  (Western  of  Pacific)  over  the  routes 
now  served  by  Southwest  and  West  Coast.  The  applica- 
tions of  Western  and  Western  of  Pacific  were  not  filed 
until  after  hearing  and  issuance  of  the  examiner's  report 
in  the  Southwest  Renewal-United  Suspension  Case  and 
substantial  completion  of  the  hearing  in  the  West  Coast 
Renewal-United  Suspension  Case.  Order  Serial  No. 
E-4292  reopened  or  reconvened  hearing  in  both  cases  to 
take  evidence  only  as  to  the  effect  of  the  proposed  South- 
west-West Coast  merger  upon  the  issues  relating  to  sus- 
pension of  United  points. 

In  its  original  petition  and  supporting  memoranda, 
Western  principally  argued  that  the  proposed  merger  of 
Southwest  and  West  Coast  would  create  excessive  compe- 
tition for  Western  and  United,  that  it  could  operate  the 
Southwest-West  Coast  feeder  routes  at  an  annual  saving 
to  the  Government  of  a   substantial  sum,  and  that  the 
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Board  should  consider  problems  of  air  service  on  the 
Pacific  Coast  as  a  whole  and  not  in  several  proceedings. 
In  Order  Serial  No.  E-4292,  the  Board  found  that  the 
consolidation 

[3] 

of  the  applications  of  Western  and  Western  of  Pacific 
would  unduly  expand  the  scope  of  the  issues  in  each  of 
the  other  proceedings  involved,  would  unduly  delay  the 
disposition  thereof,  and  would  not  be  conducive  to  the 
proper  dispatch  of  the  Board's  business.  Accordingly, 
the  Board  denied  the  petition. 

In  its  petition  for  reconsideration  of  the  Board's  order 
and  its  reply  to  answers  of  West  Coast  and  Southwest  in 
opposition  thereto,  Western  has  reiterated  the  arguments 
of  its  original  petition  which  we  previously  found  insuffi- 
cient to  warrant  the  delay  and  disruption  of  existing 
proceedings  which  would  result  therefrom.  In  addition, 
Western  has  urged  certain  contentions  not  found  in  its 
original  petition.  In  our  judgment,  however,  Western 
has  not  now  advanced  any  facts  or  contentions  which  war- 
rant a  change  in  the  findings  in  said  order,  and  hence  the 
petition  for  reconsideration  should  be  denied. 

One  of  the  major  difficulties  confronting  Western  in 
its  request  for  consolidation  is  the  fact  that  its  own  appli- 
cations for  authorization  to  serve  the  feeder  routes  now 
being  operated  by  Southwest  and  West  Coast  were  filed 
long  after  the  proceedings  on  the  renewal  of  the  certificates 
of  West  Coast  and  Southwest  for  those  routes  and  the 
suspension  of  various  points  in  the  areas  now  served  by 
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United  had  been  instituted  and  only  after  such  proceedings 
reached  the  advanced  procedural  stages  indicated  above. 
This  fact  not  only  eliminated  any  legal  grounds  that  West- 
ern might  urge  in  support  of  consolidation  of  its  applica- 
tion with  those  proceedings,  but  it  also  substantially  dimin- 
ished the  weight  of  its  arguments  to  the  effect  that  the 
public  interest  requires  consolidation. 

[4] 

In  its  petition  for  reconsideration,  Western  argued  that 
the  Board  is  required  to  grant  the  requested  consolidation 
by  the  holding  in  Ashbacker  Radio  v.  Federal  Communi- 
cations Commission,  326  U.  S.  327  (1945).  Consolidation 
is  required  only  where  refusal  thereof  would  deny  the 
applicant  that  hearing  upon  its  application  to  which  it  is 
entitled  under  all  the  circumstances.  No  such  right  is 
being  denied  Western.  It  is  clear  that  the  principles  of 
the  Ashbacker  case  do  not  require  consolidation  of  a  route 
application  with  other  route  proceedings  in  which  public 
hearings  have  been  substantially  completed,  even  though 
they  are  alleged  to  be  mutually  exclusive.  Nor  do  the 
principles  of  this  case  require  the  consolidation  of  an 
application  for  routes  and  an  application  for  approval  of 
a  merger,  since  these  are  not  mutually  exclusive,  and  in- 
clusion of  the  route  proceedings  in  the  merger  case  would 
greatly  enlarge  the  issues  in  that  proceeding. 

Western  also  argues  that  its  applications  involve  the 
same  type  of  service  as  is  proposed  by  Southwest  and  West 
Coast  and,  therefore,  fall  within  the  language  of  the  court 
in  Eastern  Air  Lines,  Inc.  v.   Ciznl  Aeronautics  Board 
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(78  F.  2d,  726,  1949).  Here  again  it  is  clear  that  the 
Eastern  case  is  not  applicable  where  one  of  the  applications 
concerned  has  not  been  seasonably  filed. 

Western  further  contends  that  considerations  of  public 
interest  require  the  Board  to  grant  consolidation  in  this 
instance.  In  support  of  this  contention,  Western  cites 
findings  in  our  previous 

[S] 
order  as  to  the  relationship  between  the  renewal-suspen- 
sion cases  and  the  merger  proceeding,  the  reopening  of 
the  renewal-suspension  cases  and  receipt  of  evidence  as  to 
the  effect,  if  any,  of  the  merger  upon  the  "suspension- 
substitution"  issues  in  said  proceedings,  and  that  neither 
Southwest  nor  West  Coast  would  be  prejudiced  by  the 
delay  that  might  be  involved  in  such  action. 

It  further  contends  that  the  public  interest  requires  con- 
sideration of  the  Pacific  Coast  air  transportation  problem 
as  a  whole  and  of  possible  savings  to  the  Government  that 
it  claims  would  follow  if  its  applications  were  granted. 
None  of  these  arguments  meets  the  objections  resulting 
from  Western's  long  delay  in  filing  its  applications.  Nor 
do  they  take  account  of  the  difference  between  the  effect 
of  the  limited  reopenings  made  by  the  Board  in  its  prior 
order  and  of  the  sweeping  scope  of  the  proceeding  which 
would  result  from  the  consolidations  requested  by  Western. 
Although  we  did  find  in  the  prior  order  that  there  was  a 
sufficient  relationship  between  the  renewal-suspension  cases 
and  the  merger  case  to  warrant  reopening  the  former  cases 
for  a  limited  purpose,  and  that  the  delay  caused  by  this 
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action  was  not  prejudicial  to  Southwest  or  West  Coast, 
such  findings  do  not  fit  a  situation  in  which  we  are  re- 
quested to  consolidate  seven  proceedings,  all  of  which 
involve  issues  of  a  substantial  nature  and  which  can  only 
create  an  unwieldy  case  and  prolonged  delays.  Hence, 
after  considering  the  matters  of  public  interest 

[6] 

asserted  by  Western,  we  find  that  they  are  outweighed 

by  the  public  interest  in  orderly  conduct  of  the  Board's 
business  and  in  avoiding  undue  delay  in  disposition  of  the 
issues  in  the  other  proceedings.  Furthermore,  as  an  inter- 
vener, Western  will  have  a  full  opportunity  in  the  merger 
proceeding  to  introduce  any  relevant  evidence  on  public 
interest  aspects  of  the  Southwest-West  Coast  merger  pro- 
posal, including  evidence  as  to  the  effect,  if  any,  of  the 
merger  upon  Western. 

To  meet  the  difficulties  of  delay  and  disruption  of  orderly 
procedure  inherent  in  its  proposal,  Western,  in  its  petition 
for  reconsideration,  has  advanced  various  reasons  in  ex- 
planation and  justification  of  its  failure  to  file  its  route 
applications  at  an  earlier  date.  Western  argues  that  filing 
of  its  applications  was  done  at  a  time  and  in  a  manner 
which  in  the  light  of  historical  developments  was  the 
earliest  time  when  it  was  appropriate  for  Western  to  do 
so.  This  argument  is  based  on  the  contention  that  it  was 
not  until  the  actual  filing  of  merger  plans  between  South- 
west and  West  Coast  that  the  full  objective  of  their  am- 
bitions and  its  effect  upon  Western  was  revealed.  As  a 
part  of  this  contention,  Western  alleges  that  for  approxi- 


—23— 

mately  a  year,  it  has  vigorously  endeavored  to  achieve 
some  Western-Southwest- West  Coast  merger,  consolida- 
tion, or  acquisition  and  that  it  would  have  been  extremely 
unwise 

[7] 
for  Western  to  have  defeated  any  chances  it  might  have 
had  for  successful  completion  of  these  negotiations  by 
filing  an  application  for  the  same  points  served  by  the 
companies  involved.  It  may  be  noted  that  Southwest  and 
West  Coast  deny  that  there  was  ever  any  serious  negotia- 
tions between  those  companies  and  Western.  However, 
even  if  the  allegations  of  Western  are  given  their  full 
weight,  it  is  apparent  that  they  do  not  furnish  a  basis  to 
change  our  previous  determinations  that  the  requested  con- 
solidation would  cause  undue  delay  and  interfere  with 
orderly  procedure.  Whatever  the  merits  of  Western's 
action  or  non-action  from  its  own  point  of  view,  it  is  never- 
theless clear  that  the  carrier  made  a  deliberate  choice  and 
must  now  abide  by  that  choice.  Western  cannot  now 
contend  that  the  administrative  clock  should  be  set  back 
in  order  to  accommodate  its  late  filing. 

Western  has  also  argued  that  Southwest  and  West 
Coast  suppressed  their  merger  plans  during  consideration 
of  the  renewal  cases  involving  those  carriers  and  that 
these  plans  were  not  smoked  out  until  Western  filed  re- 
quests for  subpoenas  in  the  West  Coast  Case.  It  is  argued 
that  this  constitutes  a  misleading  circumstance  which  fur- 
ther explains  why  Western  did  not  file  its  route  applica- 
tions at  an  earlier  date.     In  a  document  filed  on  July  25, 
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1950,  Western  set  forth  various  facts  in  support  of  its 
allegation  based  upon  exhibits  which  have  been  submitted 
in  the  merger  case.  Even  if  there  were  any  misrepresenta- 
tion such  as  alleged,  and  we  do  not  here  pass  on  that  point, 
it  occurred  long  after  the  appropriate 

[8] 

time  for  Western  to  have  filed  its  applications  for  author- 
ization to  serve  Southwest  and  West  Coast's  routes  in 
order  to  have  them  heard  with  the  renewal  proceedings. 

Apart  from  this  question  of  misrepresentation  in  the 
renewal  proceeding,  Western  apparently  assumes  that 
during  the  pendency  of  negotiations  between  Southwest 
and  West  Coast,  prior  to  the  completion  and  filing  of  the 
merger  agreement,  Western  was  entitled  to  be  advise  of 
the  status  of  such  negotiations  for  the  purpose  of  deter- 
mining its  course  of  action.  It  would  seem  obvious  that 
no  such  right  in  Western  exists. 

In  any  event,  we  are  not  impressed  with  the  atmosphere 
of  conspiracy  that  Western  seeks  to  create  here.  The  pos- 
sibility— or  indeed  the  likelihood — of  a  proposal  for  merg- 
ing the  Southwest  and  West  Coast  systems  has  been  obvi- 
ous since  the  creation  of  these  two  carriers,  and  those 
familiar  with  the  airline  industry  have  long  been  aware 
of  the  possibility  of  such  a  development.  The  mere  fact 
that  Western  may  have  been  frustrated  in  its  efforts  to 
keep  abreast  of  the  merger  negotiations  between  West 
Coast  and  Southwest  does  not  mean  that  Western  was 
thereby  rendered  powerless  to  protect  its  position.  If 
Western  feared  the  possibility  of  a  merged  feeder  system 
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on  the  West  Coast,  and  wished  to  combat  it  by  a  proposal 
for  rendering  the  service  itself,  Western  could  and  should 
have  filed  timely  applications  to  compete  with  the  renewal 
applications  of  West  Coast  and  Southwest. 

[9] 

Without  passing  upon  the  various  problems  that  must 
be  explored  in  the  merger  case,  and  the  additional  impact 
that  a  merged  system  may  have  on  Western's  position, 
Western  cannot  escape  the  fact  that  the  separate  routes  of 
West  Coast  and  Southwest  were  in  existence  for  approxi- 
mately three  years  prior  to  the  start  of  the  renewal  pro- 
ceedings. When  the  Board  proposed  to  renew  these  routes 
for  an  additional  five-year  period,  not  only  did  Western 
fail  to  file  competing  applications  for  the  routes,  but  it 
did  not  for  some  time  even  oppose  the  proposed  renewal 
of  the  routes.1  It  is  thus  apparent  that  W7estern  has,  for 
a  considerable  time,  and  to  a  considerable  extent,  slept  on 
its  opportunities  to  seek  authority  to  supplant  the  West 
Coast  and  Southwest  systems,  and  it  is  clear  that  its  present 
concern  is  a  product  of  its  own  course  of  conduct  rather 
than  any  inequities  in  the  Board's  procedures. 

[10] 

United  in  its  motion  filed  April  27,  1950,  requested  (1) 
severance  from  the  Southwest  and  West  Coast  Renewal 


xIt  is  of  interest  that  Western  did  not  even  appear  at  the  Pre- 
hearing Conferences  in  the  renewal  cases  of  either  Southwest  or 
West  Coast.  In  the  Southwest  renewal  case  it  was  not  until  Febru- 
ary 10,  1950, — after  the  hearing — that  Western  addressed  a  letter 
to  the  Examiner  announcing  Western's  opposition  to  the  renewal  of 
Southwest's  certificate.  This  late  awakening  or  change  of  heart,  as 
the  case  may  be,  is  particularly  noteworthy  since  the  renewal  cases 
involved  the  basic  route  structure  that  Western  wishes  to  supplant 
by  its  own  tardy  route  applications.  The  merger  agreement,  while 
providing  for  a  single  company  to  operate  both  feeder  route  systems. 
does  not  and  cannot  provide  for  any  additional  route  authorizations 
(other  than  the  possibility  of  single  plane  service  rather  than  con- 
necting plane  service  at  Medford). 
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Cases  of  the  issues  of  renewal  of  the  certificates  of  South- 
west and  West  Coast  (leaving  therein  only  the  issues  of 
suspension  of  United  at  certain  of  its  points  and  substitu- 
tion of  Southwest  and  West  Coast)  ;  (2)  consolidation  of 
the  severed  portions  with  the  application  of  Southwest  and 
West  Coast  for  merger,  for  hearing  and  decision;  (3)  de- 
ferment of  all  further  procedural  steps  with  respect  to 
the  remainder  of  the  Southwest  and  West  Coast  Renewal 
Cases,  and  deferment  of  the  reopened  Additional  Califor- 
nia-Nevada Service  Case,  until  after  final  decision  in  the 
merger  case  and,  in  the  event  the  merger  is  approved,  until 
after  operating  experience  has  been  obtained  under  the 
merger.  This  motion  was  denied  by  Order  Serial  No. 
E-4292  on  the  basis  of  the  findings  set  forth  therein. 

In  its  petition  for  reconsideration  of  Order  Serial  No. 
E-4292  United  argues  for  the  first  time  that  such  order 
is  erroneous  and  invalid  as  a  matter  of  law  in  that  it  denies 
United  the  full  and  fair  hearing  required  by  Morgan  v. 
U.  S.,  304  U.  S.  1.  United  contends  that  the  Board's 
order  does  not  give  it  a  reasonable 

[ii] 

opportunity  to  know  and  meet  the  present  claims  of  the 
opposing  parties  in  the  renewal-suspension  cases;  that  the 
Board  has  erroneously  shifted  upon  United  the  burden  of 
trying  the  effects  of  the  merger  upon  the  suspension-substi- 
tution issues  in  such  cases;  and  that  the  Board  must  now 
come  forward  and  show  what  changes,  in  its  opinion,  are 
required  in  its  prior  show  cause  orders  initiating  these 
cases  if  the  merger  is  approved.  We  believe  that  the  pro- 
cedure provided  in  the  Board's  prior  order  fully  meets 
the  rights  of  United  to  full  and  fair  hearing  upon  the 
suspension-substitution  issues  in  the  renewal-suspension 
cases  in  the  light  of  the  proposed  Southwest- West  Coast 
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merger.  In  that  order  we  took  cognizance  of  the  possible 
effect  of  the  merger  proceeding  on  the  suspension  issues 
in  the  two  renewal  cases  and  ordered  the  reopening  of 
Docket  No.  3718  et  al.  and  the  reconvening  of  the  pro- 
ceeding in  Docket  No.  3966  for  further  hearing  in  order 
that  evidence  may  be  adduced  with  respect  to  the  effect, 
if  any,  of  the  merger  proposal  upon  such  issues. 

We  have  further  established  a  schedule  of  hearings 
under  which  hearing  before  the  Examiner  in  the  merger 
case  will  be  completed  prior  to  the  reopened  and  recon- 
vened hearings  in  the  renewal-suspension  cases.  United 
thus  has  full  opportunity  to  present  in  the  records  of  the 
renewal-suspension  cases  all  relevant  evidence  as  to  the 
effects  of  the  merger  on  the  suspension-substitution  issues. 
Moreover,  it  will  have  full  opportunity  to  cross-examine 
on  any  evidence  presented  by  Government  counsel  as  to 
the  effect  of  the  proposed  merger  on  the  issues  affecting 
United. 

[12] 

The  carrier  cannot  insist  that  the  orders  instituting  the 
renewal-suspension  cases  be  amended  and  reissued  and  the 
proceedings  in  effect  start  over  again  because  of  the  inter- 
vening fact  of  the  proposed  merger.  All  it  is  fairly  entitled 
to  is  the  right  to  explore  in  the  record  of  those  cases  the 
effect  of  the  merger,  if  any,  upon  the  suspension-substitu- 
tion issues.  Recognition  of  an  argument  that  the  order 
instituting  the  proceedings  must  be  amended  to  include 
subsequent  intervening  facts  would  make  it  impossible  to 
complete  such  proceeding.  Finally,  the  Board  was  not 
required  to  issue  show-cause  orders  to  initiate  the  renewal- 
suspension  cases.  It  could  have  utilized  an  investigatory 
type  of  order.  The  fact  that  the  Board  gave  United  the 
benefit  of  its  preliminary  thinking  in  the  form  of  show- 
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cause  orders  does  not  impose  any  greater  burden  on  the 
Board  or  give  United  any  greater  rights  that  it  would 
have  otherwise  had. 

/s/  Oswald  Ryan 

/s/  Josh  Lee 

[i] 

Statement  of  Member  Jones 
In  Opposition  to  the  Order, 
Member  Adams  Concurring 

The  Board  did  on  June  6,  1950,  deny  various  motions 
and  petitions  of  United  Air  Lines,  Inc.  (United)  and 
Western  Airlines,  Inc.  (Western),  requesting  that  various 
related  cases  involving  air  transportation  on  the  West 
Coast  be  consolidated  into  one  proceeding. 

United  filed  with  the  Board  exceptions  to  the  order 
denying  its  motion  and  also  filed  a  petition  for  recon- 
sideration of  the  order.  Western  likewise  filed  a  petition 
for  reconsideration. 

These  petitions  for  reconsideration  duly  came  before  the 
Board,  together  with  the  answers  and  replies  of  West 
Coast  and  Southwest  in  opposition  thereto.  The  four 
members  of  the  Board  were  equally  divided  on  the  ques- 
tion as  to  whether  or  not  said  petitions  should  be  granted, 
and  the  Acting  Chairman  instructed  the  Secretary  to  pre- 
pare an  order  denying  said  petitions  for  want  of  a  ma- 
jority. 

It  must  be  presumed  that  the  two  members  who  voted  to 
deny  the  petitions  had  proper  grounds  for  doing  so,  to-wit : 
that  (a)  no  new  matters  were  presented  by  the  petitioners; 
and  (b)  no  legal  question  was  raised,  of  sufficient  im- 
portance to  justify  a  reconsideration. 
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I  cannot  agree  with  the  determination  arrived  at  by  my 
two  colleagues.  New  matters  of  very  large  importance 
were  called  to  the  Board's  attention  by  the  petitioners,  and 
serious  questions  of  law  were  presented. 

For  example,  there  was  called  to  the  Board's  attention 
the  fact  that  West  Coast  and  Southwest  had  actually 
signed  a  merger  agreement  prior  to  the  hearing  on  the 
renewal  of  West  Coast's  certificate.  I  quote  from  United's 
pleadings : 

[2] 
"On  November  6,  1949,  West  Coast's  and  South- 
west's  officials  signed  an  agreement  whereby  the  par- 
ties agreed  to  a  merger  plan  between  the  two  com- 
panies which  had  been  in  negotiation  from  prior  to 
the  time  of  the  above  testimony  (Ex.  S-14).  On 
December  2,  1949,  West  Coast's  Board  of  Directors 
approved  the  reorganization  plan  whereby  West  Coast 
would  be  merged  into  Southwest  upon  the  terms  set 
forth  in  the  proposed  merger  agreement  (Exs.  S-12, 
S-14,  S-15).  Yet  on  March  28,  1950,  West  Coast's 
Executive  Vice  President  testified  in  the  West  Coast 
Renewal-United  Suspension  Case  that  West  Coast's 
Board  of  Directors  had  merely  authorized  West 
Coast's  President  to  investigate  the  possibility  of  a 
merger  and  'that  is  the  extent  of  it  so  far.  He  has 
not  reported  back  to  the  Board  of  Directors'  (Rec. 
299-300,  Docket  No.  3966,  et  al.)."1 

United  also  called  to  the  attention  of  the  Board  the  con- 
duct of  counsel  for  Southwest  at  the  same  hearing,  which 


1Reply  of  United  Air  Lines,  Inc.,  to  the  Answer  of  West  Coast 
Airlines  and  Southwest  Airways  to  United's  and  Western's  Petitions 
for  Reconsideration,  July  20,  1950;  page  5. 
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conduct,  to  put  it  euphemistically,  was  evasive  and  mislead- 
ing, and,  from  the  record,  an  apparent  effort  to  conceal 
that  a  merger  agreement  between  Southwest  and  West 
Coast  did  in  fact  exist.2 

Western  raised  a  serious  question  of  law  in  urging, 
with  impressive  force,  that  judicial  precedents  require  the 
Board  to  consolidate  Western's  applications  for  the  West 
Coast  feeder  routes  into  the  pending  renewal  proceedings 
for  concurrent  decision.  The  legal  issue  thus  presented  is 
an  important  one,  and  in  itself  should  require  reversal 
of  the  Board's  previous  order  of  denial.3 

Numerous  other  instances  of  new  matters  called  to  the 
attention  of  the  Board  could  be  cited.  The  above  should 
suffice. 

[3] 

Under  these  circumstances  the  Board  was  called  upon 
to  make  a  determination  whether  to  review  these  matters, 
together  with  the  other  matters  discussed  infra,  in  one 
proceeding  in  a  logical  effort  to,  with  the  broadest  possible 
freedom,  attempt  to  determine  the  overall  air  transport 
needs  of  this  very  important  area  at  one  time,  with  all  the 
related  facts  and  issues  before  it.  The  alternative  was 
to  ignore  basic  and  important  issues  directly  affecting  the 
welfare  of  the  entire  West  Coast  and  the  air  transport 
system  best  fitted  to  serve  this  area,  and  determine  the 
issues  on  a  case-by-case  basis  in  what  would  amount  to 
a  succession  of  "keyhole"  approaches  limited  as  to  issues 
and  scope  of  possible  action. 

The  pending  route  cases  include  the  Southwest  Renewal- 
United  Suspension  Case,  Docket  No.  3718,  et  ah,  which 


2Ibid.,  page  6. 

3Petition  of  Western  Air  Lines,  Inc.,  for  Reconsideration,  June 
26,  1950;  page  23  et  seq. 
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involves  the  future  of  Southwest  and  the  feeder  service 
pattern  in  the  area  in  which  it  operates;  the  West  Coast- 
United  Suspension  Case,  Docket  No.  3966,  et  al.,  which 
presents  the  same  issues  with  respect  to  West  Coast  and 
its  operating  territory;  and  the  Reopened  Additional  Cali- 
fornia-Nevada Service  Case,  Docket  No.  2019,  et  al.,  con- 
cerning the  air  service  pattern  in  the  area  between  Los 
Angeles  and  San  Diego,  on  the  one  hand,  and  Phoenix 
on  the  other.  These  cases  have  been  pending  for  some 
time,  hearings  have  been  held,  and  the  Examiner's  report 
has  been  issued  in  the  Southwest  Renewal  Case. 

These  issues  alone  should  justify  the  consolidation  re- 
quested. However,  they  have  been  greatly  broadened  as 
a  result  of  the  filing  on  April  10,  1950,  of  a  request  for 
the  approval  of  the  proposed  merger  between  Southwest 
and  West  Coast  above  mentioned.  As  stated  before,  West 
Coast  and  Southwest  apparently  sought  to  conceal  the  pro- 
posed merger  from  the  Board  until 

[4] 

after  the  prospective  renewal  cases  had  been  decided,  and 
it  was  only  brought  to  the  Board's  attention  as  a  result  of 
a  threat  of  subpoena. 

A  merger  of  so-called  feeder  lines  of  the  magnitude  re- 
vealed by  the  merger  agreements  and  the  record  raises  very 
important  matters  of  policy  directly  affecting  the  air  trans- 
port system  on  the  West  Coast  and  indirectly  affecting 
the  entire  domestic  air  transport  system.  It  directly  poses 
the  question  asked  by  me  in  the  Monarch- Arizona  Merger 
Case,4  which  question  remains  unanswered  by  the  Board, 
namely : 

"What  is  the  feederline  experiment  now  being  con- 


'Docket  No.  3977,  ct  al,  decided  April  10,  1950. 


—32— 

ducted  by  the  Board — is  it  the  establishment  of  a 
secondary  nationwide  system  to  be  perpetually  sub- 
sidized by  the  Government  to  the  extent  of  many  mil- 
lions of  dollars  per  year,  or  is  it  controlled  experi- 
mentation with  a  number  of  supplemental  local  sys- 
tems which  give  some  promise  of  achieving  self- 
sufficiency?" 

This  important  question  might  well  be  answered  by 
action  taken  by  the  Board  in  a  consolidated  proceeding, 
because  this  merger  proposal,  together  with  the  other 
matters  in  issue,  raises  the  possibility  of  a  single,  second- 
ary, short-haul  "feeder"  system  extending  the  length  of  the 
West  Coast  and  penetrating  the  Southwest  as  far  as 
Phoenix,  Arizona.  It,  together  with  the  huge  feeder  sys- 
tem created  by  the  Monarch-Challenger-Arizona  merger, 
may  well  serve  to  establish  a  secondary  subsidized  feeder 
system  embracing  the  entire  western  United  States.  Surely, 
the  public  and  other  interested  airlines  have  the  right  to 
have  this  matter  considered  in  connection  with  the  South- 
west Renezval-United  Suspension  Case  in  which  the  Board 
has  tentatively  decided  to  renew  Southwest's  certificate  and 
attempt  to  give  portions  of  United's  system  to  it ;  and  the 
West  Coast-United  Suspension  Case  which 

[5] 

likewise  proposes  to  renew  West  Coast  and  again  to  give 
certain  of  United's  system  to  it;  and  the  other  related 
matters  sought  to  be  consolidated  by  the  Petitioners. 

Surely,  if  the  Board  does  intend  to  create  a  secondary 
nationwide  system  serving  smaller  communities  and  per- 
petually subsidized  by  the  government,  the  taxpayer  is 
entitled  to  be  apprised  of  its  intention.  It  should  not  creep 
upon  the  matter  by  stealth  and  create  such  a  system  piece- 
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meal.  If  the  traveling  public  and  shippers  in  the  smaller 
cities  are  to  be  furnished  by  the  government  with  a  kind 
of  social  service  whereby  transportation  is  to  be  furnished 
to  the  citizens  dwelling  in  the  smaller  cities  cheaper  than 
its  cost,  then  the  taxpayer  should  be  entitled  through 
Congress  to  know  what  the  cost  will  be  and  whether  all 
the  people  want  it. 

There  is  also  pending  a  Board  investigation  into  the 
route  structure  of  Western,  Docket  No.  2911,  which  was 
launched  by  the  Board  in  February,  1949,  because  it 
appeared  to  be  an  area  where  "remedial  action  designed 
to  correct  uneconomic  situations  is  desirable."5  Although 
the  Western  investigation  has  not  been  actually  processed 
to  date,  the  Board  has  informed  the  public  that  "it  will  be 
pushed  forward  as  rapidly  as  staff  permits."6 

Thus,  it  seems  to  me  that  the  Board  has  been  presented 
by  the  WTest  Coast  carriers  with  a  perfect  opportunity  to 
proceed  with  the  final  determination  of  the  service  required 
by  the  public  interest  and  at  the  same  time  to  complete  the 
investigation  which  it  inaugurated. 

[6] 

It  seems  particularly  indefensible  to  refuse  to  hear  the 
applications  of  Western  for  the  operation  of  the  West 
Coast  feeder  routes  before  deciding  the  applications  of 
West  Coast  and  Southwest  for  certificate  renewal  and 
approval  of  the  merger  proposal.  This  amounts  in  prac- 
tical effect  to  a  refusal  to  hear  issues  which  offer  the 
prospect  of  saving  the  taxpayer  at  least  $750,000  annually, 
even  though  it  would  involve  no  disruption  of  present 
service  or   substantial   prejudice   to  any  carrier.      If   the 


^Statement  of  Policy  from  Economic  Program  for  1949,  p.  14. 
*  Annual  Report  of  Civil  Aeronautics  Board,  1949,  p.  6. 
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Southwest  and  West  Coast  certificates  are  renewed,  and 
their  proposed  merger  is  approved,  then  it  is  perfectly 
obvious  that  Western's  proposal  will,  as  a  practical  mat- 
ter, have  been  foreclosed.  In  addition  to  the  important 
public  interest  elements  involved,  such  a  procedure  poses 
serious  legal  questions  which  should  be  carefully  con- 
sidered, rather  than  disposed  of  in  so  cavalier  a  manner. 

Under  all  the  circumstances,  I  feel  that  both  the  public 
interest  and  the  interests  of  all  the  parties  demand  that  the 
Board's  previous  denial  of  the  petitions  of  United  and 
Western  should  be  reconsidered  and  reversed  and  that  all 
of  the  pending  proceedings  involving  West  Coast  service, 
including  the  Western  investigation,  should  be  consoli- 
dated, in  order  that  the  Board  might  hear  all  of  the  facts 
and  all  of  the  issues  before  deciding  the  future  of  the 
West  Coast  air  transport  system. 

Member  Adams  joins  me  in  this  Statement. 

/s/  Harold  A.  Jones 
/s/  Russell   B.   Adams 
Orders 
Serial  Number  E-4484 

[1] 

United  States  of  America 

Civil  Aeronautics  Board 

Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 

at  its  office  in  Washington,  D.  C, 

on  the  26th  day  of  July,  1950. 


In  the  matter  of  the 
South  west- West  Coast 
Merger  Application 
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Southwest  Renewal-United 
Suspension  Case 

West  Coast  Renewal- 
United  Suspension  Case 

Reopened  Additional 
California-Nevada 
Service   Case 

Western  Air  Lines,  Inc. 
Application  for  additional  in- 
termediate points  in  the 
states  of  California,  Oregon 
and  Washington  on  its  Route 
63, 

Western  Air  Lines  of  the 
Pacific,  Inc. 
Application  for  a  certificate 
of  public  convenience  and 
necessity  for  a  route  between 
Los  Angeles,  California  and 
Bellingham,  Washington  by 
way  of  various  intermediate 
points,  and 

Western  Air  Lines,  Inc. 
Application  for  approval  of 
the   acquisition   of    complete 
stock  ownership  of  Western 
Air  Lines  of  the  Pacific,  Inc. 


Docket  Nos. 
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3718  etal. 
3966  etal. 
2019  etal. 

4447 

4448 
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Order. 

The  Board  having  by  Order  Serial  No.  E-4292,  dated 
June  6,  1950,  acted  upon  various  motions  and  petitions  of 
United  Air  Lines,  Inc.  (United),  Western  Air  Lines,  Inc. 
(Western),  and  Southwest  Airways  Company  (South- 
west), requesting,  inter  alia,  certain  severances,  consolida- 
tions, and  deferrals ; 

United  having  filed  with  the  Board  on  June  22,  1950, 
exceptions  to,  and  a  petition  for  reconsideration  of  Order 
Serial  No.  E-4292; 

Western  having  also  filed  with  the  Board  on  June  26, 
1950,  a  petition  for  reconsideration  of  the  aforementioned 
order ; 

West  Coast  Airlines,  Inc.  (West  Coast)  and  Southwest 
Airways  Company  (Southwest),  having  filed  with  the 
Board  on  July  14,  1950,  a  joint  answer  to  the  afore- 
mentioned petitions  for  reconsideration;  and  United  and 
Western  having  filed  replies  to  the  aforesaid  answer; 

[2] 

The  Board  having  duly  considered  the  aforementioned 
petitions,  answer,  and  replies,  and  the  four  members  of 
the  Board  being  equally  divided  on  the  question  whether 
such  petitions  should  be  granted,  the  petitions  fail  for  want 
of  a  majority; 

It  Is  Therefore  Ordered,  That  the  aforementioned 
petitions  for  reconsideration  filed  by  United  and  Western 
be  and  hereby  are  denied. 

By  the  Civil  Aeronautics  Board : 

/s/  Fred  A.   Toombs 
Fred  A.  Toombs 
Acting  Secretary 
(Seal) 
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May  21 — Motion  to  reopen  case  filed  by  Petitioner. 

May  26 — Order — granting  petitioners  motion  to  re- 
open case  for  further  hearing — proceed- 
ing to  be  set  at  Los  Angeles  first  calendar 
after  7/1/48— entered. 

July  28 — Hearing  set  October  11,  1948.  Los  An- 
geles, Calif. 

Oct.  11 — Hearing  had  before  Judge  Arundell,  Pe- 
titioner's oral  motion  for  continuance,  mo- 
tion for  leave  to  amend  pet.  Motion 
granted.  Continued  to  next  calendar  sub- 
sequent to  Nov.  1948.  30  days  leave 
granted  to  file  amended  petition.  Respdt. 
allowed  15  days  to  answer. 

Oct.  11 — Order  that  the  proceeding  is  continued 
to  the  next  Los  Angeles  calendar  subse- 
quent to  11/29/48  entered. 

Nov.    4 — Transcript  of  hearing  10/11/48  filed. 
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1948 

Nov.  12 — Supplement  and  amendment  to  petition 
filed  by  petitioner.    11/12/48  copy  served. 

Dec.  1 — Answer  to  petitioner's  supplement  and 
amendment  to  petition  filed  by  respond- 
ent.   12/2/48  copy  served. 

Dec.  23 — Hearing  set  Feb.  7,  1949,  Los  Angeles. 

1949 

Feb.  11-15 — Hearing  had  before  Judge  Johnson  on 
merits,  petitioner's  oral  motion  to  amend 
petition  and  respondent's  oral  motion  to 
amend  answer — motions  granted.  Stipu- 
lation of  facts,  petitioner's  trial  memo  of 
points  and  authorities,  amendment  to  sup- 
plement and  amendment  to  petition  at- 
tached in  file — copy  served.  Answer  to 
second  supplement  and  amendment  to  pe- 
tition— copy  served,  petitioner's  counsel's 
oral  argument  at  hearing  accepted  as 
original  brief.  Respondent's  brief  4/6/49 
— petitioner's  reply  brief  5/6/49. 

Mar.    8 — Transcript  of  hearing  2/11/49  filed. 

Mar.    8 — Transcript  of  hearing  2/15/49  filed. 

Apr.  4 — Motion  for  extension  to  5/6/49  for  re- 
spondent reply — and  30  day  extension  for 
pet.'s  reply  filed  by  General  Counsel, 
4/5/49  Granted. 

May  2 — Stipulation  to  correct  transcript  of  rec- 
ord filed. 

May    6 — Brief  filed  by  General  Counsel. 
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1949 

May  20 — Motion  for  extension  to  June  26,  1949,  to 
file  reply  brief  filed  by  taxpayer.  5/25/49 
Granted. 

Dec.     15 — Findings  of  fact  and  opinion  rendered. 
Johnson  J.  Decision  will  be  entered  un- 
der Rule  50 — copy  served. 
1950 

Jan.  24 — Respondent's  computation  for  entry  of 
decision  filed. 

Feb.  8— Healing  set  March  1,  1950,  Wash.,  D.  C, 
under  Rule  50. 

Mar.  1 — Hearing  had  before  Judge  Disney  on  set- 
tlement— referred  to  Judge  Johnson  (Un- 
contested) . 

Mar.    3 — Decision  entered,  Johnson  J.  Div.  10. 

May  19 — Petition  for  review  by  U.  S.  Ct.  of  Ap- 
peals for  the  9th  circuit  and  statements 
of  points  filed  by  General  Counsel. 

May  31 — Proof  of  service  of  petition  for  review 
filed,  on  taxpayer  and  counsel  for  tax- 
payer. 

June  19 — Motion  for  extension  of  time  to  Aug.  17, 
1950,  to  prepare  and  transmit  the  record 
filed  by  General  Counsel. 

June  19 — Order  enlarging  the  time  to  Aug.  17, 
1950,  to  prepare  and  transmit  the  record 
entered. 

July    6 — Agreed  notice  of  record  on  review  filed. 
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Before 
The  Tax  Court  of  the  United  States 

Docket  No.  8720 

BIRCH  RANCH  &  OIL  COMPANY,  a  Corpora- 
tion, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiencies  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  Notice 
of  Deficiency  and  Statement,  L.  A. :  T. :  90D :  P.  B., 
dated  April  30,  1945,  and  alleges  as  follows: 

I.  Petitioner  is  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  State  of  Nevada  with 
its  principal  office  at  427  West  Fifth  Street,  Los 
Angeles,  California.  The  returns  for  the  periods 
here  involved  were  filed  with  the  Collector  of  In- 
ternal Revenue  for  the  Southern  District  of  Cali- 
fornia at  Los  Angeles,  California. 

II.  The  said  Notice  of  Deficiency  and  State- 
ment, a  copy  of  which  is  hereto  attached  marked 
"Exhibit  A,"  was  mailed  to  the  petitioner  on  April 
30,  1945. 

III.  The  taxes  in  controversy  are  income  and 
excess  profit  taxes  for  the  fiscal  years  ending  Sep- 
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tember  30,  1941,  and  September  30,  1942,  and  in- 
volve amounts  as  follows: 

Year  Ended              Liability              Assessed  Deficiency- 
Income  Tax 

9/30/41                $  7,833.44                None  $  7,833.44 

9/30/42                  11,915.67                None  11,915.67 


Total                    $19,749.11                None  $19,749.11 

Declared  Value  Excess-Profits  Tax 

9/30/41                $  4,565.41                None  $  4,565.41 

9/30/42                    1,687.10                None  1,687.10 


Total  $  6,252.51  None  $  6,252.51 

The  entire  deficiency  is  in  controversy  for  each 
of  said  years.  Also,  as  hereinafter  shown,  peti- 
tioner is  entitled  to  credits  which  would  in  any 
event  offset  the  whole  of  such  deficiency  for  each 
of  said  years. 

IV.  The  determination  of  the  taxes  set  forth 
in  said  notice  of  deficiency  is  based  upon  the  fol- 
lowing errors  of  the  Commissioner: 

(a)  In  holding  that  the  petitioner's  net  income 
for  both  of  said  fiscal  years  is  determined  upon  the 
cash  receipts  and  disbursements  basis,  when  in  fact 
the  petitioner's  net  income,  since  its  organization 
on  October  15,  1934,  at  all  times  has  been  and  is 
determined  upon  an  accrual  basis  of  accounting. 

(b)  In  disregarding  the  inventories  covering  pe- 
titioner's Conaway  Ranch  for  each  of  said  fiscal 
years  upon  the  theory  that  the  net  income  of  said 
ranch  is  determined  upon  the  cash  receipts  and 
disbursements  basis,  when  in  fact  the  net  income 
of   said  ranch,   and   petitioner's   entire   system    of 
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accounting,  at  all  times  has  been  and  is  determined 
upon  an  accrual  basis. 

(c)  In  holding  that  the  income  of  petitioner's 
Etiwanda  Citrus  Ranch,  and  its  system  of  account- 
ing, for  each  of  said  fiscal  years  is  upon  the  cash 
receipts  and  disbursements  basis,  when  in  fact  the 
net  income  of  said  ranch,  and  petitioner's  entire 
system  of  accounting,  at  all  times  has  been  and  is 
determined  upon  an  accrual  basis. 

(d)  In  disallowing  petitioner's  deduction  for  the 
year  ending  September  30,  1941,  in  the  sum  of 
$120,000.00,  except  as  to  $19,200.00  thereof,  upon 
the  theory  that  the  same  represents  interest,  when 
in  fact  the  whole  of  such  item  of  deduction  repre- 
sents, and  is  properly  deductible  as,  taxes  accrued 
to  pay  interest  on  $2,000,000.00  of  bonds  issued  by 
Reclamation  District  No.  2035,  the  principal  of  all 
of  which  bonds,  with  interest  thereon,  until  paid 
constitutes  a  lien  against  petitioner's  lands,  and 
which  interest  accrues  semi-annually  as  a  lien  and 
tax  against  petitioner's  lands  irrespective  of  the 
occurrence  of  any  other  event. 

(e)  In  disallowing  petitioner's  deduction  for 
the  year  ending  September  30,  1942,  in  the  sum  of 
$120,000.00,  except  as  to  $19,200.00  thereof,  upon 
the  theory  that  the  same  represents  interest,  when 
in  fact  the  whole  of  such  item  of  deduction  repre- 
sents, and  is  properly  deductible  as,  taxes  accrued 
to  pay  interest  on  $2,000,000.00  of  bonds  issued  by 
Reclamation  District  No.  2035,  which  interest  ac- 
crues semi-annually  as  a  lien  and  tax  against  peti- 
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tioner's  lands  irrespective  of  the  occurrence  of  any 
other  event. 

(f)  In  disallowing  petitioner's  net  operating 
losses  deducted  by  it  in  its  income  tax  returns  for 
the  said  taxable  years  ending  September  30,  1941 
and  1942,  under  the  theory  that  such  losses  are  not 
deductible  under  the  provisions  of  Section  122  of 
the  Internal  Revenue  Code. 

(g)  In  disallowing  the  petitioner's  deductions 
in  its  said  income  tax  returns  for  each  of  said 
years  for  declared  value  excess  profits  for  the  er- 
roneous reason  that  petitioner's  net  income  is  de- 
termined upon  the  cash  receipts  and  disbursement 
basis  when  in  fact,  such  net  income  is  determined 
upon  an  accrual  basis. 

Y.  The  facts  upon  which  the  petitioner  relies  as 
a  basis  for  this  proceeding  are  as  follows: 

(a)  Petitioner  was  organized  as  a  corporation 
on  October  15,  1934;  that  at  the  time  of  its  organ- 
ization, petitioner  adopted  a  fiscal  year  commenc- 
ing on  October  1  and  ending  on  September  30,  and 
a  system  of  accounting  upon  an  accrual  basis;  that 
petitioner  has  not  since  changed  said  fiscal  year  or 
its  said  system  of  accounting;  that  ever  since  said 
date  of  organization  the  petitioner  has  entered  upon 
its  books  of  account  all  accounts  receivable  and  ac- 
counts payable  when  and  as  the  same  accrued  and 
made  its  income  tax  returns  upon  said  accrual  basis 
of  accounting.  That  the  Commissioner  has  never- 
theless disallowed  the  various  items  as  set  forth 
in  said  deficiency  notice  and  statement  (hereto  at- 
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tached  as  Exhibit  "A"),  and  as  hereinafter  referred 
to,  upon  the  erroneous  theory  that  petitioner's  sys- 
tem of  accounting  is  upon  a  cash  basis. 

(b)  Ever  since  its  said  date  of  organization  pe- 
titioner has  owned  and  operated  a  ranch  known  as 
the  Conaway  Ranch;  that  all  transactions  concern- 
ing the  operation  of  said  ranch  have  been  entered 
in  a  separate  set  of  books ;  that  at  the  time  of  peti- 
tioner's  organization  it  adopted  an  accrual  system 
of  accounting  for  the  said  ranch  and  petitioner  has 
not  since  changed  its  said  system  of  accounting; 
that  ever  since  said  date  petitioner  has  entered  upon 
its  books  of  account  concerning  said  ranch  all  ac- 
counts receivable  and  all  accounts  payable  when 
and  as  the  same  accrued  and  the  petitioner  has  de- 
termined its  net  income  from  said  ranch  and  all  of 
its  net  income  upon  said  accrual  basis  of  account- 
ing. That  the  Commissioner  has  nevertheless  dis- 
allowed the  various  items  relating  to  said  Conaway 
Ranch  as  set  forth  in  said  deficiency  notice  and 
statement  (hereto  attached  as  Exhibit  "A")  upon 
the  theory  that  this  petitioner's  system  of  account- 
ing with  relation  to  said  ranch  is  upon  a  cash  basis. 

(c)  Ever  since  its  said  date  of  organization  peti- 
tioner has  owned  and  operated  what  is  known  as  the 
Etiwanda  Citrus  Ranch;  that  at  the  time  of  peti- 
tioner's organization  it  adopted  an  accrual  system 
of  accounting  for  the  said  ranch  and  petitioner  has 
not  since  changed  its  said  system  of  accounting; 
that  ever  since  said  date  petitioner  has  entered  upon 
its  books  of  account  concerning  said  ranch  all  ac- 
counts receivable   and   all   accounts   payable   when 
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and  as  the  same  accrued  and  the  petitioner  has  de- 
termined its  net  income  from  said  ranch  and  all  of 
its  net  income  upon  said  accrual  basis  of  account- 
ing ;  that  the  Commissioner  has  nevertheless  treated 
this  petitioner's  system  of  accounting  as  if  said 
system  with  relation  to  said  ranch  were  upon  a 
cash  basis. 

(d)l.  Ever  since  prior  to  the  year  1872  it  has 
been  the  policy  of  the  State  of  California  to  en- 
courage the  development  of  marginal  and  undevel- 
oped swamp  and  overflowed  lands  by  providing  for 
the  formation  of  reclamation  districts,  constituting 
municipal  corporations  as  separate  legal  entities, 
and  by  providing  for  the  financing  of  such  districts 
by  the  issuance  of  reclamation  bonds  with  liberal 
payment  and  tax  exemption  privileges,  and  other 
privileges,  and  by  providing  that  the  principal  and 
interest  of  such  bonds  shall  constitute  a  first  and 
prior  lien  until  paid  upon  all  of  the  lands  of  such 
districts. 

2.  In  reliance  upon  the  said  policy  and  the  laws 
of  said  State  for  the  encouragement  of  the  develop- 
ment of  said  marginal  lands,  the  petitioner's  prede- 
cessors in  interest  in  the  ownership  of  the  said 
Conaway  Ranch  and  other  owners  of  land  in  the 
vicinity  thereof,  on  or  about  April  8,  1919,  caused 
to  be  created  and  said  lands  to  be  included  in  Rec- 
lamation District  No.  2035  of  the  State  of  Califor- 
nia; that  said  reclamation  district  consists  of  ap- 
proximately 22,000  acres  located  in  Yolo  County, 
California,  and  it  ever  since  has  been  and  now  is 
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a  bona  fide  duly  organized  and  existing  reclama- 
tion district  of  said  State. 

3.  At  the  said  time  of  said  organization  of  said 
district  the  landowners  of  said  district  transferred 
by  deed  to  said  district,  rights  of  way  and  lands 
for  roads,  levees,  ditches,  pumping  plants  and  ware- 
houses, hereinafter  referred  to  as  said  property; 
that  said  district  as  a  separate  entity  ever  since  has 
been  and  now  is  the  owner  of  said  property. 

4.  Commencing  immediately  after  the  formation 
of  said  district  the  said  district  caused  said  prop- 
erty to  be  improved  by  the  construction  of  approxi- 
mately forty-five  miles  of  roadways,  forty-seven 
miles  of  irrigation  canals,  fifty-five  miles  of  drain- 
age canals  and  ditches,  together  with  bridges,  pump- 
ing plants,  warehouses  and  other  structures  usUal 
and  necessary  for  the  development  and  operation 
of  such  a  district;  that  said  improvements  were 
completed  prior  to  1925  at  a  cost  slightly  in  ex- 
cess of  the  sum  of  $2,000,000.00. 

5.  In  order  to  pay  for  the  cost  of  said  improve- 
ments and  pursuant  to  the  provisions  of  Section 
3457  of  the  Political  Code  of  the  State  of  Califor- 
nia, the  said  district  duly  caused  to  be  issued  a 
bond  issue  in  the  sum  of  $2,000,000.00  covering  all 
of  the  lands  of  said  district;  that  said  bonds  are 
each  dated  January  21,  1925,  and  each  bear  interest 
at  the  rate  of  6%  per  annum,  payable  on  the  1st 
day  of  January  and  the  1st  day  of  July  of  each 
and  every  year  until  paid,  and  said  bonds  mature 
each  year  in  series  commencing  on  the  1st  day  of 
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January,  1935,  up  to  and  including  January  1st, 
1943;  that  under  the  laws  of  said  State  the  said 
interest  accrues  in  the  manner  aforesaid  and 
becomes  a  tax  lien  against  the  petitioner's  land 
irrespective  of  any  act  of  said  Reclamation  District 
or  of  any  call  by  the  County  Treasurer,  and  said 
interest  remains  a  tax  lien  upon  the  whole  of  peti- 
tioner said  Conaway  Ranch  until  paid. 

6.  Between  1925  and  1934  two  of  petitioner's 
predecessors  in  interest,  to  wit:  A.  Otis  Birch 
and  wife,  acquired  the  title  to  the  whole  of  the  said 
Conaway  Ranch  and  they  also  acquired  all  of  the 
other  parcels  of  land  comprising  said  district,  except 
one  small  parcel,  and  caused  such  additional  parcels 
so  acquired  to  be  and  become  a  part  of  said  Conaway 
Ranch ;  that  between  said  dates  said  Birch  and  wife 
also  acquired  the  ownership  of  a  large  majority  of 
said  bonds ;  that  ever  since  1934  except  for  said  one 
parcel  of  land,  and  except  for  said  property  of  said 
district,  said  Conaway  Ranch  has  comprised  the 
entire  area  of  said  district. 

7.  With  respect  to  their  income  tax  returns  for 
each  year  between  1925  and  1934  said  Birch  and 
wife  adopted  the  practice  of  deducting,  and  they 
did  deduct,  said  item  of  $120,000.00  as  taxes,  the 
same  representing  an  amount  sufficient  to  pay  the 
total  annual  interest  accruing  upon  said  $2,000,000.00 
of  bonds;  also  in  said  income  tax  returns  for  each 
of  said  years  said  Birch  and  wife  did  not  account 
for  or  include  as  part  of  their  gross  income,  any 
part  of  the  interest  received  by  them  from  any  of 
said  bonds  upon  the  theory  that  such  income  was 
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exempt  from  taxation  under  the  laws  of  the  State 
of  California. 

8.  The  Commissioner  questioned  each  of  said 
deductions  for  each  of  said  years  and  said  failure 
to  include  said  income  from  said  bonds,  and  in  each 
instance,  after  investigation  and  consideration,  the 
Commissioner  approved  each  of  said  deductions  and 
said  failure  to  include  said  income. 

9.  Ever  since  the  said  development  of  said  dis- 
trict said  Conaway  Ranch  has  been  operated  as  a 
farm  in  the  raising  of  rice  and  sheep  and  other  farm 
products.  Such  operations  require  current  financing 
in  a  sum  substantially  in  excess  of  $100,000.00  per 
year.  After  the  commencement  of  the  depression 
in  1929,  A.  Otis  Birch  and  wife  found  it  inconvenient 
to  advance  such  current  financing  and  they  found 
it  necessary  and  desirable  to  borrow  money  for  such 
purpose.  On  attempting  so  to  do,  they  found  it 
then  was  the  policy  of  all  financial  institutions  not 
to  loan  such  sums  of  money  to  individual  persons 
and  that  it  was  impossible  for  them  to  borrow  any 
substantial  sum  from  such  institutions,  or  at  all, 
unless  they  should  place  a  substantial  part  of  their 
property  in  a  corporate  form  of  ownership. 

10.  Solely  for  the  purpose  of  obtaining  said  cur- 
rent financing,  and  other  financing,  and  for  the 
purpose  of  enjoying  the  legitimate  advantages  of  a 
corporate  form  of  organization,  said  Birch  and 
wife  caused  the  petitioner  herein  to  be  incorporated 
on  the  15th  day  of  October,  1934,  in  the  State  of 
Nevada.  On  the  same  date  and  for  the  same  reasons 
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and  as  part  of  a  convenient  corporate  set-up  for  the 
proper  segregation  of  their  properties,  they  also 
caused  to  be  incorporated  the  Birch  Securities  Com- 
pany, a  corporation  of  the  State  of  Nevada,  and  the 
Birch  Holding  Company,  a  corporation  of  the  State 
of  Delaware.  Said  Birch  and  wife  thereupon  trans- 
ferred all  of  the  aforesaid  bonds  owned  by  them  to 
said  Birch  Securities  Company  and  the  whole  of 
said  Conaway  Ranch,  together  with  a  portion  of  all 
other  properties  owned  by  them,  to  the  petitioner 
herein.  The  petitioner  and  said  Birch  Securities 
Company  thereupon  issued  all  of  their  respective 
authorized  capital  stock  and  transferred  the  same 
to  the  Birch  Holding  Company  and  said  Birch 
Holding  Company  thereupon  issued  all  of  its  capital 
stock  and  transferred  49%  thereof  to  A.  Otis  Birch 
and  51%  thereof  to  M.  Estelle  C.  Birch,  his  wife, 
each  of  which  persons  owned  all  of  said  capital 
stock  during  the  fiscal  years  involved  herein. 

11.  The  organization  of  all  of  said  companies 
was  made  in  good  faith  and  was  bona  fide  in  every 
respect  and  said  organization  was  not  made  with  a 
view  to  affecting  in  any  manner  the  obligation  of 
said  Birch  and  wife,  or  of  any  of  said  companies, 
to  pay  taxes  of  any  kind  or  character,  nor  was  it 
made  for  the  purpose  of  enabling  petitioner  to  take 
the  deductions  involved  herein  for  taxes  paid  to 
said  reclamation  district,  since  the  said  Birch  and 
wife  for  approximately  eight  years  prior  to  the 
organization  of  said  companies  had  been  after  full 
consideration  by  the   Commissioner,   as   aforesaid, 
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permitted  to  take  said  deductions  from  their  income 
tax  returns  for  each  of  said  years. 

12.  Since  its  incorporation  the  petitioner  has 
borrowed  various  sums  of  money  from  various  banks 
and  other  financial  institutions  to  the  extent  of  sub- 
stantially in  excess  of  $100,000.00  a  year.  The  peti- 
tioner has  ever  since  its  organization  engaged  in 
the  business  of  operating  said  ranch  and  of  develop- 
ing oil  wells  and  other  enterprises  as  a  separate 
legal  entity  separate  and  apart  from  the  activities 
and  obligations  of  said  Birch  and  wife  and  of  said 
other  companies.  Ever  since  its  organization  peti- 
tioner has  had  its  separate  creditors,  separate  and 
apart  from  said  Birch  and  wife  and  said  other 
companies,  and  said  financial  institutions  and  vari- 
ous other  creditors  have  extended  credit  to  the 
petitioner  in  reliance  upon  the  fact  that  the  peti- 
tioner is  a  separate  corporate  entity  which  is  re- 
sponsible for  the  payment  of  no  obligations, 
including  taxes,  other  than  its  own. 

13.  Petitioner  is  in  fact  a  separate  legal  and 
corporate  entity  and  it  is  not  in  any  respect  the  alter 
ego  of  said  Birch  and  wife  or  of  said  other  cor- 
porations, or  any  of  them,  or  of  any  other  person 
or  corporation,  and  its  organization,  and  the  afore- 
said set-up,  are  legitimate  and  bona  fide  in  every 
respect. 

14.  On  October  15,  1934,  the  ownership  of  said 
bond  issue  was  as  follows: 
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Republic  Life  Insurance  Company.  . .  .$      86,000.00 

Lula  M.  Minter 10,000.00 

The  Hopkins 309,000.00 

A.  Otis  Birch  and  wife 1,595,000.00 

Total $2,000,000.00 

15.  That  during  1941  and  1942  the  ownership  of 
said  bonds  was  as  aforesaid  except  that  the  Birch 
Securities  Company  on  October  15,  1934,  acquired 
the  aforesaid  bonds  owned  by  A.  Otis  Birch  and 
wife,  of  the  said  face  value  of  $1,595,000.00,  and 
except  that  in  1940  this  petitioner  acquired  said 
bonds  owned  by  said  Republic  Life  Insurance  Com- 
pany of  the  face  value  of  $86,000.00 ;  that  except  as 
aforesaid,  this  petitioner  has  not  owned,  and  does 
not  now  own,  any  of  said  bonds. 

16.  On  October  6,  1934,  an  election  was  duly 
held  in  said  Reclamation  District  No.  2035  for  the 
refunding  of  all  said  bonds,  pursuant  to  the  pro- 
visions of  said  Section  3480.  At  said  election  the 
issuance  of  2,000  new  bonds  in  the  place  of  said 
old  bonds  was  duly  authorized.  Said  new  bonds 
mature  as  stated  in  said  Notice  of  Election  and 
they  are  in  like  number  and  amount  as  said  old 
bonds  and  they  likewise  bear  interest  at  6%  to  the 
end  that  such  new  bonds  when  issued  take  the  place 
of  said  old  bonds  and  to  the  end  that  interest  upon 
the  entire  principal  of  said  bond  issue  is  continuous 
and  a  first  and  prior  lien  against  all  of  the  lands  of 
the  said  district  until  said  bonds  are  paid. 

17.  On  or  about  1942  said  new  bond  issue  was 
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issued  in  the  place  of  said  old  bonds.  Pursuant  to 
the  provisions  of  said  Section  3480  the  said  lands 
are  subject  to  a  lien  of  continuously  accumulating 
interest  at  said  rate  of  6%,  whether  said  interest 
accrues  from  said  old  bonds  or  said  new  bonds,  and 
until  said  sum  of  $2,000,000.00  is  paid  that  all  of 
said  bonds  are  outstanding  and  unpaid. 

18.  Since  1925  the  petitioner  and  its  said  prede- 
cessors in  interest,  in  exchange  for  the  use  of  said 
property  of  said  district,  including  said  warehouses, 
has  paid  all  expenses  for  the  operation  of  said 
district,  so  that  the  only  expense  which  said  district 
has  and  for  which  it  need  raise  any  taxes  is  the 
payment  of  said  interest  on  said  bonds  in  the  sum 
of  $120,000.00  per  year.  By  reason  of  these  facts 
the  amount  of  said  Reclamation  District  tax  against 
petitioner's  land  is  exactly  said  sum  of  $120,000.00 
a  year,  which  sum  accrues  solely  by  reason  of  the 
existence  of  said  bonds  and  irrespective  of  the 
occurrence  of  any  other  event. 

19.  That  at  all  times  since  its  said  organization 
petitioner  has  paid  in  cash  to  the  County  Treasurer 
of  said  Yolo  County,  or  to  the  bondholders  of  said 
bond  issue  in  exchange  for  an  equivalent  amount 
of  interest  coupons  of  said  bonds,  an  amount  of 
money  or  interest  coupons  sufficient  to  pay  the  taxes 
to  meet  the  interest  upon  all  of  said  bonds  promptly 
as  such  interest  became  due,  except  that  from  1936, 
up  to  and  including  the  year  1940,  this  petitioner  did 
not  pay  the  amount  of  money  necessary  to  meet  the 
interest    coupons   as   the    same    accrued   upon    the 
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aforesaid  bonds  owned  and  held  by  said  Birch 
Securities  Company;  that  petitioner  did  not  make 
said  payments  for  the  reason,  among  others,  that  in 
1937  the  Birch  Securities  Company  became,  and 
ever  since  has  been,  suspended  by  the  Franchise 
Tax  Commissioner  of  the  State  of  California  for 
alleged  non-payment  of  certain  California  State 
Franchise  taxes;  that  under  the  laws  of  the  State 
of  California,  the  said  Birch  Securities  Company, 
during  the  existence  of  said  suspension  until  1941, 
was  prohibited  from  delivering  any  of  the  interest 
coupons  of  said  bonds  owned  by  it,  or  from  accepting 
any  money  therefor  under  penalty  of  a  criminal 
prosecution,  a  severe  fine,  and  possible  imprisonment 
of  its  officers;  that  on  June  9,  1941,  said  Birch 
Securities  Company,  through  its  president,  A.  Otis 
Birch,  in  an  action  entitled,  A.  Otis  Birch  vs. 
Charles  J.  McColgan,  as  Franchise  Tax  Commis- 
missioner  of  the  State  of  California,  the  same  being 
cause  No.  1430B  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Califor- 
nia, received  an  opinion  from  said  court,  sitting 
as  a  three- judge  statutory  court,  to  the  effect  that 
said  suspension  of  Birch  Securities  Company  was 
wrongful  and  void  (39  Fed.  Supp.  358)  ;  that  there- 
after a  permanent  injunction  was  issued  by  said 
three- judge  statutory  court  prohibiting  said  Fran- 
chise Tax  Commissioner  from  maintaining  said  sus- 
pension; that  thereafter  other  obstacles  which  had 
prevented  this  petitioner  from  obtaining  said  cou- 
pons from  said  Birch  Securities  Company  also  be- 
came removed,  and  thereafter,  to  wit:  commencing 
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prior  to  October  1,  1943,  and  including  the  whole 
of  the  said  fiscal  years  involved  herein,  this  peti- 
tioner commenced  to  pay  money  sufficient  to  meet 
the  interest  on  all  of  said  bonds,  including  the  said 
bonds  of  the  said  Birch  Securities  Company;  that 
in  every  instance  where  this  petitioner  has  paid 
money  directly  to  said  bondholders  in  exchange  for 
interest  coupons  of  said  bonds,  this  petitioner  has 
deposited  said  interest  coupons  with  the  County 
Treasurer  of  said  county  as  the  equivalent  of  money 
for  the  payment  of  said  taxes ;  that  the  laws  of  the 
State  of  California  permit  and  expressly  provide 
that  the  taxes  of  a  reclamation  district  may  be  paid 
in  such  manner. 

20.  Upon  its  books  of  account,  petitioner  in- 
cluded, for  its  fiscal  year  ending  September  30, 
1941,  items  of  interest  payable  and  paid  on  said 
bonds  as  taxes  to  said  district  in  the  sum  of  $120,- 
000.00.  In  its  income  tax  return  for  said  year,  peti- 
tioner deducted  said  sum  of  $120,000.00  as  taxes 
accrued.  Said  deduction  is  a  proper  item  of  deduc- 
tion for  said  purpose.  Notwithstanding  the  facts 
aforesaid,  the  Commissioner  erroneously  disallowed 
said  item  in  said  Notice  of  Deficienc}^  and  State- 
ment. 

(e)l.  Petitioner  hereby  incorporates  paragraphs 
(d)l  to  (d)20  hereof  as  part  of  this  paragraph. 

2.  Upon  its  books  of  account,  petitioner  included 
for  the  fiscal  year  ending  September  30,  1942,  items 
of  interest  payable  and  paid  on  said  bonds  as  taxes 
to  said  district  in  the  sum  of  $120,000.00    In  its 
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income  tax  return  for  said  year,  petitioner  de- 
ducted said  sum  of  $120,000.00  as  taxes  accrued. 
Said  deduction  in  a  proper  item  of  deduction  for 
said  purpose.  Notwithstanding  the  facts  aforesaid, 
the  Commissioner  erroneously  disallowed  said  item 
in  said  Notice  of  Deficiency  and  Statement. 

(f)l.  Petitioner  hereby  incorporates  paragraphs 
(d)l  to  (d)20  hereof  as  part  of  this  paragraph. 

2.  That  in  its  income  tax  returns  for  the 
years  ending  September  30,  1941  and  1942,  the  peti- 
tioner deducted  operating  losses  in  the  sums  of 
$184,085.69  and  $143,714.15,  respectively,  as  shown 
by  the  Commissioner's  said  Notice  of  Deficiency 
and  Statement;  that  said  operating  losses,  and  each 
and  every  item  thereof,  were  actual  operating  losses 
and  proper  items  of  deduction;  that  notwithstand- 
ing the  facts  aforesaid  the  Commissioner  disallowed 
all  of  said  operating  losses  upon  the  erroneous 
theory  that  petitioner's  net  income  is  determined 
upon  the  cash  receipts  and  disbursements  basis 
when  in  fact  said  net  income  should  have  been 
and  is  determined  upon  said  accrual  basis. 

(g)l.  Petitioner  hereby  incorporates  para- 
graphs (d)l  and  (d)20  hereof  as  part  of  this  para- 
graph. 

2.  That  by  reason  of  the  facts  aforesaid,  in  its 
said  income  tax  returns  for  the  years  ending  Sep- 
tember 30,  1941  and  1942,  the  petitioner  made  no 
declared  value  of  excess  profit  tax  assessed;  that 
notwithstanding  the  facts  aforesaid  the  Commis- 
sioner in  said  Notice  of  Deficiency  and  Statement 
erroneously  assessed  against  this  petitioner  a  defi- 
ciency of  declared  value  excess  profit  taxes  in  the 
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sums  of  $4,565.41  and  $1,687.10,  respectively,  upon 
the  erroneous  theory  that  petitioner's  net  income 
is  determined  upon  the  cash  receipts  and  disburse- 
ments basis  when  in  fact  said  net  income  should 
have  been  and  is  determined  upon  said  accrual 
basis. 

(h)  That  during  petitioner's  fiscal  year  ending 
September  30,  1943,  petitioner  suffered  a  loss  by 
reason  of  non-payment  of  a  loan  made  by  it  to  the 
Birch-Smith  Storage  Company,  a  California  cor- 
poration, operated  and  owned  independently  of  said 
A.  Otis  Birch  and  wife,  in  the  sum  of  $52,031.26; 
that  during  said  year  petitioner  also  suffered  a  loss 
of  a  loan  made  to  one  Edna  Tiller  in  the  sum  of 
$200.00;  that  during  said  year  petitioner  also  suf- 
fered a  loss  by  reason  of  an  unpaid  loan  made  to 
Mrs.  A.  E.  Dye;  that  in  its  income  tax  return  for 
said  year,  petitioner  listed  and  deducted  said  items 
of  loss  in  the  total  sum  of  $52,481.26;  that  should 
this  court  deny  any  part  of  this  petitioner's  petition 
herein,  this  petitioner  desires  to  carry  back  to  its 
fiscal  years  ending  September  30,  1941  and  1942,  as 
much  of  said  sum  of  $52,481.26  up  to  $12,000.00 
thereof,  as  may  be  necessary  to  offset  any  part  of 
the  said  tax  deficiencies  involved  herein. 

(i)  That  during  petitioner's  fiscal  year  ending 
September  30,  1944,  petitioner  suffered  a  loss  in  the 
sum  of  $73,556.88  by  reason  of  the  drilling  and 
abandonment  of  an  oil  well  known  as  the  Stovall- 
Wilcoxson  well,  and  the  leasehold  interest  in 
connection  therewith;  that  in  the  same  year  this 
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petitioner  suffered  losses  from  sales  of  property 
other  than  capital  assets  as  follows : 

A   338-acre   farm  situated  in   Stanislaus 

County,  California   $36,417.50 

Lots  61,  112,  141,  Tract  993 1,160.00 

Lots  32,  36,  60,  91,  Tract  993 1,520.00 

Lots  87,  62,  189,  90,  108,  Tract  993 1,730.00 

Lot  201,  Tract  993 1,200.00 

Store   Building,    320   Venice   Blvd.,    Los 

Angeles    5,500.00 

that  in  its  income  tax  return  for  said  year  peti- 
tioner listed  and  deducted  all  of  the  aforesaid  items 
of  loss  in  the  total  sum  of  $121,084.38;  that  should 
this  court  deny  any  part  of  this  petitioner's  petition 
herein  this  petitioner  desires  to  carry  back  to  its 
fiscal  year  ending  September  30,  1942,  as  much  of 
said  losses  in  the  said  sum  of  $121,084.38,  up  to 
$25,000.00  thereof,  as  may  be  necessary  to  offset  any 
part  of  the  said  tax  deficiencies  involved  herein. 

Wherefore,  petitioner  prays  that  this  court  hear 
this  proceeding  and  that  the  petitioner  be  granted 
relief  as  follows : 

(a)  That  this  court  adjudge  and  declare  that 
this  petitioner's  net  income,  and  its  system  of  ac- 
counting, for  said  fiscal  years  ending  September  30, 
1941  and  1942,  and  for  all  years,  has  been  and  is 
determined  upon  an  accrual  basis. 

(b)  That  this  court  adjudge  and  declare  that 
this  petitioner's  net  income,  and  its  system  of  ac- 
counting relating  to  said  Conaway  Ranch  for  each 
of  said  years,  and  for  all  years,  is  determined  upon 
an  accrual  basis. 
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(c)  That  this  court  adjudge  and  declare  that 
this  petitioner's  net  income,  and  its  system  of  ac- 
counting, relating  to  said  Etiwanda  Citrus  Ranch, 
for  each  of  said  years,  and  for  all  years,  is  deter- 
mined upon  an  accrual  basis. 

(d)  That  this  court  determine  that  the  peti- 
tioner is  entitled  to  a  deduction  in  the  full  sum  of 
$120,000.00,  accrued  as  taxes  for  payment  of  in- 
terest upon  bonds  of  Reclamation  District  2035  of 
the  State  of  California  for  the  fiscal  year  ending 
September  30,  1941. 

(e)  That  this  court  determine  that  the  peti- 
tioner is  entitled  to  a  deduction  in  the  full  sum  of 
$120,000.00,  accrued  as  taxes  for  payment  of  in- 
terest upon  bonds  of  Reclamation  District  2035  of 
the  State  of  California  for  the  fiscal  year  ending 
September  30,  1942. 

(f)  That  this  court  determine  that  this  peti- 
tioner is  entitled  to  deduct  the  operating  losses  as 
deducted  by  it  in  its  income  tax  returns  for  the 
said  taxable  years  ending  September  30,  1941  and 
1942,  and  as  disallowed  by  the  Commissioner  in 
said  Notice  of  Deficiency  and  Statement. 

(g)  That  this  court  determine  that  this  peti- 
tioner's failure  to  include  in  its  said  income  tax 
returns  for  each  of  said  years  any  declared  value 
excess  profits  is  proper,  and  that  the  Commis- 
sioner's assessed  deficiencies  therefor,  are  errone- 
ous and  improper. 

(h)  That  should  this  court  deny  any  part  of 
this  petitioner's  petition  herein  that  petitioner  be 
adjudged  entitled  to  carry  back  to  its  fiscal  years 
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ending  September  30,  1941  and  1942,  as  much  of 
said  sum  of  $52,481.26,  up  to  $12,000.00  thereof,  as 
may  be  necessary  to  offset  any  part  of  the  said  tax 
deficiencies  involved  herein. 

(i)  That  should  this  court  deny  any  part  of  this 
petitioner's  petition  herein  that  petitioner  be  ad- 
judged entitled  to  carry  back  to  its  fiscal  year  end- 
ing September  30,  1942,  as  much  of  said  losses  in 
the  said  sum  of  $121,084.38,  up  to  $25,000.00 
thereof,  as  may  be  necessary  to  offset  any  part  of 
the  said  deficiencies  involved  herein. 

(j)  That  this  court  disallow  and  redetermine 
all  of  the  said  deficiencies  as  determined  by  the 
Commissioner  in  said  Notice  of  Deficiency  and 
Statement. 

GEORGE  ACRET, 

/s/  GEORGE  ACRET, 

Attorney  for  Petitioner. 

State  of  California, 
County  of  Los  Angeles — ss. 

R.  R.  Landrum,  being  duly  sworn,  says  that  he 
is  the  Secretary  of  the  petitioner  and  that  he  is 
duly  authorized  to  verify  the  foregoing  petition  in 
behalf  of  the  petitioner;  that  he  has  read  the  fore- 
going petition  and  is  familiar  with  the  statements 
contained  therein  and  that  all  of  the  statements 
contained  therein  are  true  except  those  stated  to  be 
upon  information  and  belief,  and  all  of  such  state- 
ments he  believes  to  be  true. 

R.  R.  LANDRUM. 
/s/  R.  R.  LANDRUM. 
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Subscribed  and  sworn  to  before  me  this  10th  day 
of  July,  1945. 

[Seal]        /s/  GEORGE  ACRET, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

Exhibit  "A" 
Form  1279 
[Emblem] 
Office  of 

Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 
LA:IT:90D:PB. 

Treasury  Department 
Internal  Revenue  Service, 

417  South  Hill  Street, 
Los  Angeles  13,  California 

Apr.  30,  1945. 
Birch  Ranch  &  Oil  Co., 
427  West  5th  Street, 
Los  Angeles  13,  California. 

Gentlemen : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended 
September  30,  1941  and  1942,  disclose  a  deficiency 
of  $19,749.11,  and  that  the  determination  of  your  de- 
clared value  excess-profits  tax  liability  for  the  tax- 
able years  mentioned  discloses  a  deficiency  of 
$6,252.51,  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
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ternal  revenue  laws,  notice  is  hereby  given  of  the  de- 
ficiency or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  The  Tax  Court  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
for  a  redetermination  of  the  deficiency  or  deficien- 
cies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return (s)  by  permitting  an  early  as- 
sessment of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner, 

By  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent 
in  Charge. 
Enclosures : 
Statement 
Form  of  waiver 
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Statement 
LA  :IT  :90D  :PB 

Birch  Ranch  &  Oil  Co. 

427  West  5th  Street 

Los  Angeles  13,  California 

Tax  Liability  for  the  Taxable  Years 
Ended  September  30, 1941,  and  September  30, 1942 

Year  Ended              Liability              Assessed  Deficiency 

Income  Tax 

9/30/41                $  7,833.44                None  $  7,833.44 

9/30/42                  11,915.67                None  11,915.67 


Total                     $19,749.11                None  $19,749.11 

Declared  Value-Excess  Tax 

9/30/41                $  4,565.41                None  $  4,565.41 

9/30/42                    1,687.10                None  1,687.10 


Total  $  6,252.51  None  $  6,252.51 

In  making  this  determination  of  your  tax  liability  careful  con- 
sideration has  been  given  to  the  report  of  examination  dated 
January  27, 1945. 

No  deduction  is  allowed  herein  for  declared  value  excess  profits 
tax  because  your  net  income  is  determined  upon  the  cash  receipts 
and  disbursements  basis  and  no  declared  value  excess-profits  tax 
was  paid  in  either  of  the  taxable  years  herein. 

Adjustments  to  Net  Income 
Taxable  Year  Ended  September  30,  1941 
Net  income  (loss)  as  disclosed  by  return  ($  93,811.44) 

Unallowable  deductions : 

(a)  Taxes  $100,623.73 
Forwarded:  $100,623.73     ($  93,811.44) 
2— Birch  Ranch  &  Oil  Co.  Statement 
Brought  forward :                                 $100,623.73     ($93,811.44) 

(b)  Interest  2,075.32 

(c)  Net  operating  loss  deduction        81,386.64        184,085.69 


Total  $  90,274.25 

Reductions  in  income : 

(d)  Partnership  loss  $  32,221.63 

(e)  Conaway  Ranch  income  20,154.64 

(f )  Etiwanda  Citrus  Ranch  income         186.70 

(g)  Compensation  for  services  3,000.00  55,563.01 


Net  income  adjusted  $  34,711.24 
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Explanation  of  Adjustments 

(a)  The  deduction  (claimed  as  taxes)  of  $120,000.00  interest 
on  $2,000,000.00  of  bonds  issued  by  Reclamation  District  No.  2035 
is  disallowed  except  as  to  $19,200.00  paid  to  the  Hopkins  sisters 
and  Miss  Minter.  The  disallowed  amount  of  $100,800.00  is  re- 
duced to  $100,623.73  by  allowance  of  an  additional  amount  of 
$176.27  real  estate  taxes. 

(b)  Interest  on  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  obligations  the  interest  upon  which  is  wholly  ex- 
empt from  tax  is  disallowed.  Section  23(b)  of  the  Internal  Reve- 
nue Code. 

(c)  There  is  no  amount  of  net  operating  loss  deduction  allow- 
able for  this  taxable  year  under  the  provisions  of  section  122  of 
the  Internal  Revenue  Code. 

(d)  You  failed  to  claim  a  deduction  for  your  distributive 
share  of  loss  of  the  partnership  Birch-Royer  Oil  Company,  for  the 
taxable  year  ended  December  31,  1940,  the  amount  of  which  has 
been  determined  as  $32,221.63. 

(e)  The  following  adjustments  are  made  in  the  computation 
of  Conaway  Ranch  income : 

Decreases : 

1.  Closing  inventory  eliminated  $69,522.43 

2.  Depreciation  of  breeding  sheep  5,426.51 


Total  $74,948.94 

Forwarded:  $74,948.94 

3 — Birch  Ranch  &  Oil  Co.  Statement 

Brought  forward:  $74,948.94 

Increases : 

3.  Opening  inventory  eliminated  $44,660.90 

4.  Cost  of  breeding  sheep  disallowed     10,133.36       54,794.26 


Net  decrease  $20,154.68 

1  and  3.  Inventories  are  disregarded  because  the  Conaway 
Ranch  net  income  is  determined  upon  the  cash  receipts  and  dis- 
bursements basis. 

2  and  4.  The  cost  of  breeding  sheep  purchased  in  the  taxable 
year  is  disallowed  as  representing  a  capital  expenditure,  $10,- 
133.36,  and  depreciation  is  allowed  on  the  cost  of  breeding  sheep 
purchased  in  prior  years  and  the  taxable  year  in  the  amount  of 
$5,426.51. 

(f )  Income  of  Etiwanda  Citrus  Ranch  is  reduced  $186.70  due 
to  the  elimination  of  closing  inventory  of  fruit  produced.  The 
net  income  of  Etiwanda  Citrus  Ranch  is  determined  upon  the 
cash  receipts  and  disbursements  basis. 

(g)  An  additional  deduction  of  $3,000.00  is  allowed  for  com- 
pensation of  services  rendered  by  George  W.  Clemson,  this  amount 
having  been  paid  in  the  taxable  year  and  your  net  income  being 
determined  upon  the  cash  receipts  and  disbursements  basis. 
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Computation  of  Declared  Value  Excess-Profits  Tax 
Taxable  Year  Ended  September  30,  1941 
Net  income  $34,711.24 

Less:  10%  of  $999.00,  value  of  capital  stock  as  de- 
clared in  your  capital  stock  tax  return  for  the 
year  ended  June  30,  1941  99.90 


Net  income  subject  to  declared  value  excess-profits  tax  $34,611.34 
5%  of  declared  value  of  capital  stock  49.95 


Balance  $34,561.39 

4 — Birch  Ranch  &  Oil  Co.  Statement 

Declared  value  excess-profits  tax : 

6%of$       49.95  $       3.00 

12  %  of  $34,561.39  4,147.37 


Total  $4,150.37 

Plus:  Defense  tax  (10%  of  $4,150.37)  415.04 


Correct  declared  value  excess-profits  tax  liability  $  4,565.41 

Declared  value  excess-profits  tax  assessed : 

Original,  account  No.  850019  None 


Deficiency  of  declared  value  excess-profits  tax  $  4,565.41 

Computation  of  Income  Tax 

Taxable  Year  Ended  September  30,  1941 

Net  income  $34,711.24 

Normal-tax  net  income  $34,711.24 

Income  tax : 

Tax  on  $25,000.00  $3,775.00 

35%  of  $  9,711.24  3,398.93 


Total  $7,173.93 

Plus :  Defense  tax  (1.9%  of  $34,711.24)  659.51 


Correct  income  tax  liability  $  7,833.44 

Income  tax  assessed :  Original,  account  No.  850019  None 


Deficiency  of  income  tax  $  7,833.44 
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5 — Birch  Ranch  &  Oil  Co.  Statement 

Adjustments  to  Net  Income 
Taxable  Year  Ended  September  30,  1942 

Net  income  (loss)  as  disclosed  by  return  ($  53,475.88) 

Unallowable  deductions : 

(a)  Taxes  $102,423.24 

(b)  Interest  1,869.63 

(c)  Partnership  loss  32,221.63 

(d)  Compensation  for  services  7,200.00        143,714.50 


Total  $  90,238.62 

Reductions  in  income : 

(e)  Conawav  Ranch  income  $  45,341.54 

(f )  Etiwanda  Citrus  Ranch  income     7,116.00  52,457.54 


Net  income  adjusted  $  37,781.08 

Explanation  of  Adjustments 

(a)  The  deduction  (claimed  as  taxes)  of  $120,000.00  interest 
on  $2,000,000.00  of  bonds  issued  by  Reclamation  District  No.  2035 
is  disallowed  except  as  to  $18,990.00  paid  to  the  Hopkins  sisters 
and  Miss  Minter.  A  further  disallowance  of  $1,413.24  is  made  on 
account  of  an  excessive  deduction  for  real  estate  taxes. 

(b)  Interest  on  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  obligations  the  interest  upon  which  is  wholly  ex- 
empt from  tax  is  disallowed.  Section  23(b)  of  the  Internal  Reve- 
nue Code. 

(c)  The  deduction  of  $32,221.63  claimed  as  your  distributive 
share  of  loss  of  the  partnership  Birch-Rover  Oil  Company  for  its 
taxable  year  ended  December  31,  1940,  is  disallowed.  The  deduc- 
tion has  been  allowed  for  your  taxable  vear  ended  September  30, 
1941. 

(d)  The  deduction  of  $7,200.00  claimed  for  compensation  paid 
prior  to  the  taxable  year  for  services  of  George  W.  Clemson  is  dis- 
allowed because  the  amount  was  paid  prior  to  the  taxable  year 
and  your  net  income  is  determined  upon  the  cash  receipts  and  dis- 
bursements basis. 

(e)  The  following  adjustments  are  made  in  the  computation 
of  Conaway  Ranch  income : 

6 — Birch  Ranch  &  Oil  Co.  Statement 
Decreases : 

1.  Closing  inventory  eliminated  $110,996.99 

2.  Depreciation  of  breeding  sheep  3,866.98 


Total  $114,863.94 

Increase : 

3.    Opening  inventory  eliminated  69,522.43 


Net  decrease  $  45,341.51 
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1  and  3.  Inventories  are  disregarded  because  the  Conaway 
Eanch  net  income  is  determined  upon  the  cash  receipts  and  dis- 
bursements basis. 

2.  Depreciation  is  allowed  on  the  cost  of  breeding  sheep  pur- 
chased in  prior  years  in  the  amount  of  $3,866.98. 

(b)  Income  of  Etiwanda  Citrus  Ranch  is  reduced  $7,116.00 
due  to  the  elimination  of  inventories  of  fruit  produced — $7,302.70 
at  the  close  of  the  year  and  $186.70  at  the  beginning  of  the  year. 
The  net  income  of  Etiwanda  Citrus  Eanch  is  determined  upon  the 
cash  receipts  and  disbursements  basis. 

Computation  of  Declared  Value  Excess-Profits  Tax 
Taxable  Year  Ended  September  30,  1942 

Net  income  $37,781.08 

Less:  10%  of  $200,000.00,  value  of  capital  stock  as  de- 
clared in  your  capital  stock  tax  return  for  the 
year  ended  June  30,  1942  20,000.00 


Net  income  subject  to  declared  value  excess-profits  tax  $17,781.08 
5%  of  declared  value  of  capital  stock  10,000.00 


Balance  $  7,781.08 

Declared  value  excess-profits  tax : 

6.6%  of  $10,000.00  $   660.00 

13.2%  of  $  7,781.08  1,027.10 


Correct  declared  value  excess-profits  tax  liability  $  1,687.10 

Forwarded:  $  1,687.10 

7 — Birch  Ranch  &  Oil  Co.  Statement 

Brought  forward :  $  1,687.10 
Declared  value  excess-profits  tax  assessed : 

Original,  account  No.  10467  None 

Deficiency  of  declared  value  excess-profits  tax  $  1,687.10 
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Computation  of  Income  Tax 
Taxable  Year  Ended  September  30,  1942 
Tentative  tax  under  section  108(a)  (1)  (A),  I.  R.  C. 


1. 

2. 
3. 

4. 

Net  income 

Normal-tax  net  income 
Surtax  net  income 

Income  tax : 
Normal  tax : 

Tax  on  $25,000.00 
37%  of  $12,781.08 

Tax  on  $25,000.00 
7%  of  $12,781.08 

Tentative  tax 
itative  tax  under  section  108(a)  (1)  (B). 

Net  income 

Normal-tax  net  income 
Surtax  net  income 
Income  tax : 

$4,250.00 
4,729.00 

$37,781.08 
$37,781.08 
$37,781.08 

$  8,979.00 

$1,500.00 

894.68 

2,394.68 

5. 

Ter 
6. 

7. 
8. 
9. 

,  I.  R.  C. 

$11,373.68 

$37,781.08 
$37,781.08 
$37,781.08 

Normal  tax : 

Tax  on  $25,000.00  $4,250.00 

31%  of  $12,781.08  3,962.13    $  8,212.13 


^iiH"Py  • 

Tax  on  $25,000.00  $2,500.00 

22%  of  $12,781.08  2,811.84        5,311.84 


10.  Tentative  tax  under  section  108(a)(1)(B)  $13,523.97 
8 — Birch  Ranch  &  Oil  Co.  Statement 
Income  tax  under  section  108(a)  (1),  I.  R.  C. 

11.  Number  of  days  in  taxable  year  365 

12.  Number  of  days  before  July  1,1942  273 

13.  Number  of  days  after  June  30,  1942  92 

14.  Portion  of  item  5  which  item  12  bears  to  item  11 

($11,373.68  X  273/365)  $  8,506.89 

15.  Portion  of  item  10  which  item  13  bears  to  item  11 

($13,523.97  X  92/365)  3,408.78 


16.  Correct  income  tax  liability  $11,915.67 

17.  Income  tax  assessed :  Original,  account  No.  10467  None 


18.    Deficiency  of  income  tax  $11,915.67 

Received  and  filed  T.  C.  IT.  S.  July  13,  1945. 
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[Title  of  Tax  Court  and  Cause.] 

AMENDED  PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiencies  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  Notice  of  De- 
ficiency and  Statement,  L.  A.:  T. :  90 :P.  B.,  dated 
April  30,  1945,  and  alleges  as  follows: 

I.  Petitioner  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Nevada  with 
its  principle  office  at  427  West  Fifth  Street,  Los 
Angeles,  California.  The  returns  for  the  periods 
here  involved  were  filed  with  the  Collector  of  In- 
ternal Revenue  for  the  Southern  District  of  Cali- 
fornia at  Los  Angeles,  California. 

II.  The  said  Notice  of  Deficiency  and  Statement, 
a  copy  of  which  is  hereto  attached  marked  "Exhibit 
A,"  was  mailed  to  the  petitioner  on  April  30,  1945. 

III.  The  taxes  in  controversy  are  income  and 
excess  profit  taxes  for  the  fiscal  years  ending  Sep- 
tember 30,  1941,  and  September  30,  1942,  and  in- 
volve amounts  as  follows : 


fear  Ended 

Liability              Assessed 
Income  Tax 

Deficiency 

9/30/41 
9/30/42 

$  7,833.44                None 
11,915.67                 None 

$  7,833.44 
11,915.67 

Total 

$19,749.11                 None 
Declared  Value  Excess-Profits  Tax 

$19,749.11 

9/30/41 

9/30/42 

$  4,565.41                 None 
1,687.10                 None 

$  4,565.41 
1,687.10 

Total 

$  6,252.51                 None 

$  6,252.51 
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The  entire  deficiency  is  in  controversy  for  each 
of  said  years.  Also,  as  hereinafter  shown,  petitioner 
is  entitled  to  credits  which  would  in  any  event  off- 
set the  whole  of  such  deficiency  for  each  of  said 
years. 

IV.  The  determination  of  the  taxes  set  forth  in 
said  notice  of  deficiency  is  based  upon  the  following 
errors  of  the  Commissioner: 

(a)  In  holding  that  the  petitioner's  net  income 
for  both  of  said  fiscal  years  is  determined  upon  the 
cash  receipts  and  disbursements  basis,  when  in  fact 
the  petitioner's  net  income,  since  its  organization  on 
October  15,  1934,  at  all  times  has  been  and  is  deter- 
mined upon  an  accrual  basis  of  accounting. 

(b)  In  disregarding  the  inventories  covering  pe- 
titioner's Conaway  Ranch  for  each  of  said  fiscal 
years  upon  the  theory  that  the  net  income  of  said 
ranch  is  determined  upon  the  cash  receipts  and  dis- 
bursements basis,  when  in  fact  the  net  income  of 
said  ranch,  and  petitioner's  entire  system  of  ac- 
counting, at  all  times  has  been  and  is  determined 
upon  an  accrual  basis. 

(c)  In  holding  that  the  income  of  petitioner's 
Etiwanda  Citrus  Ranch,  and  its  system  of  account- 
ing, for  each  of  said  fiscal  years  is  upon  the  cash 
receipts  and  disbursements  basis,  when  in  fact  the 
net  income  of  said  ranch,  and  petitioner's  entire 
system  of  accounting,  at  all  times  has  been  and  is 
determined  upon  an  accrual  basis. 

(d)  In  disallowing  petitioner's  deduction  for  the 
year   ending   September  30,    1941,   in   the   sum   of 


vs.  Birch  Ranch  and  Oil  Company  35 

$120,000.00,  except  as  to  $19,200.00  thereof,  upon 
the  theory  that  the  same  represents  interest,  when 
in  fact  the  whole  of  such  item  of  deduction  repre- 
sents, and  is  properly  deductible  as,  taxes  accrued 
to  pay  interest  on  $2,000,000.00  of  bonds  issued  by 
Reclamation  District  No.  2035,  the  principal  of  all 
of  which  bonds,  with  interest  thereon,  until  paid 
constitutes  a  lien  against  petitioner's  lands,  and 
which  interest  accrues  semi-annually  as  a  lien  and 
tax  against  petitioner's  lands  irrespective  of  the 
occurrence  of  any  other  event. 

(e)  In  disallowing  petitioner's  deduction  for  the 
year  ending  September  30,  1942,  in  the  sum  of 
$120,000.00,  except  as  to  $19,200.00  thereof,  upon 
the  theory  that  the  same  represents  interest,  when 
in  fact  the  whole  of  such  item  of  deduction  repre- 
sents, and  is  properly  deductible  as,  taxes  accrued 
to  pay  interest  on  $2,000,000.00  of  bonds  issued  by 
Reclamation  District  No.  2035,  which  interest  ac- 
crues semi-annually  as  a  lien  and  tax  against  peti- 
tioner's lands  irrespective  of  the  occurrence  of  any 
other  event. 

(f)  In  disallowing  petitioner's  net  operating 
losses  deducted  by  it  in  its  income  tax  returns  for 
the  said  taxable  years  ending  September  30,  1941 
and  1942,  under  the  theory  that  such  losses  are  not 
deductible  under  the  provisions  of  Section  122  of 
the  Internal  Revenue  Code. 

(g)  In  disallowing  the  petitioner's  deductions  in 
its  said  income  tax  returns  for  each  of  said  years 
for  declared  value  excess  profits  for  the  erroneous 
reason  that  petitioner's  net  income  is  determined 
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upon  the  cash  receipts  and  disbursements  basis 
when  in  fact,  such  net  income  is  determined  upon 
an  accrual  basis. 

V.  The  facts  upon  which  the  petitioner  relies  as 
a  basis  for  this  proceeding  are  as  follows: 

(a)  Petitioner  was  organized  as  a  corporation 
on  October  15,  1934;  that  at  the  time  of  its  organi- 
zation, petitioner  adopted  a  fiscal  year  commencing 
on  October  1  and  ending  on  September  30,  and  a 
system  of  accounting  upon  an  accrual  basis;  that 
l^etitioner  has  not  since  changed  said  fiscal  year  or 
its  said  system  of  accounting:  that  ever  since  said 
date  of  organization  the  petitioner  has  entered  upon 
its  books  of  account  all  accounts  receivable  and  ac- 
counts payable  when  and  as  the  same  accrued  and 
petitioner  has  determined  its  net  income  and  made 
its  income  tax  returns  upon  said  accrual  basis  of 
accounting.  That  the  Commissioner  has  nevertheless 
disallowed  the  various  items  as  set  forth  in  said 
deficiency  notice  and  statement  (hereto  attached  as 
Exhibit  "A"),  and  as  hereinafter  referred  to,  upon 
the  erroneous  theory  that  petitioner's  system  of  ac- 
counting is  upon  a  cash  basis. 

(b)  Ever  since  its  said  date  of  organization  pe- 
titioner has  owned  and  operated  a  ranch  known  as 
the  Conaway  Ranch:  that  all  transactions  concern- 
ing the  operation  of  said  ranch  have  been  entered  in 
a  separate  set  of  books ;  that  at  the  time  of  petition- 
er's organization  it  adopted  an  accrual  system  of  ac- 
counting for  the  said  ranch  and  petitioner  has  not 
since  changed  its  said  system  of  accounting;  that 
ever  since  said  date  petitioner  has  entered  upon  its 
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books  of  account  concerning  said  ranch  all  ac- 
counts receivable  and  all  accounts  payable  when 
and  as  the  same  accrued  and  the  petitioner  has 
determined  its  net  income  from  said  ranch  and 
all  of  its  net  income  upon  said  accrual  basis  of 
accounting.  That  the  Commissioner  has  never- 
theless disallowed  the  various  items  relating  to 
said  Conaway  Ranch  as  set  forth  in  said  deficiency 
notice  and  statement  (hereto  attached  as  Exhibit 
"A")  upon  the  theory  that  this  petitioner's  system 
of  accounting  with  relation  to  said  ranch  is  upon  a 
cash  basis. 

(c)  Ever  since  its  said  date  of  organization  pe- 
titioner has  owned  and  operated  what  is  known  as 
the  Etiwanda  Citrus  Ranch ;  that  at  the  time  of  pe- 
titioner 's  organization  it  adopted  an  accrual  system 
of  accounting  for  the  said  ranch  and  petitioner  has 
not  since  changed  its  said  system  of  accounting ;  that 
ever  since  said  date  petitioner  has  entered  upon  its 
books  of  account  concerning  said  ranch  all  accounts 
receivable  and  all  accounts  payable  when  and  as  the 
same  accrued  and  the  petitioner  has  determined  its 
net  income  from  said  ranch  and  all  of  its  net  income 
upon  said  accrual  basis  of  accounting ;  that  the  Com- 
missioner has  nevertheless  treated  this  petitioner's 
system  of  accounting  as  if  said  system  with  relation 
to  said  ranch  were  upon  a  cash  basis. 

(d)l.  Ever  since  prior  to  the  year  1872  it  has 
been  the  policy  of  the  State  of  California  to  en- 
courage the  development  of  marginal  and  unde- 
veloped swamp  and  overflowed  lands  by  providing 
for  the  formation  of  reclamation  districts,  constitut- 
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ing  municipal  corporations  as  separate  legal  entities, 
and  by  providing  for  the  financing  of  such  districts 
by  the  issuance  of  reclamation  bonds  with  liberal 
payment  and  tax  exemption  privileges,  and  other 
privileges,  and  by  providing  that  the  principal  and 
interest  of  such  bonds  shall  constitute  a  first  and 
prior  lien  until  paid  upon  all  of  the  lands  of  such 
districts. 

2.  In  reliance  upon  the  said  policy  and  the  laws 
of  said  State  for  the  encouragement  of  the  develop- 
ment of  said  marginal  lands,  the  petitioner's  prede- 
cessors in  interest  in  the  ownership  of  the  said  Con- 
away  Ranch  and  other  owners  of  land  in  the  vicinity 
thereof,  on  or  about  April  8,  1919,  caused  to  be 
created  and  said  lands  to  be  included  in  Reclamation 
District  No.  2035  of  the  State  of  California;  that 
said  reclamation  district  consists  of  approximately 
22,000  acres  located  in  Yolo  County,  California,  and 
it  ever  since  has  been  and  now  is  a  bona  fide  duly 
organized  and  existing  reclamation  district  of  said 
State. 

3.  At  the  said  time  of  said  organization  of  said 
district  the  landowners  of  said  district  transferred 
by  deed  to  said  district,  rights  of  way  and  lands  for 
roads,  levees,  ditches,  pumping  plants  and  ware- 
houses, hereinafter  referred  to  as  said  property; 
that  said  district  as  a  separate  entity  ever  since  has 
been  and  now  is  the  owner  of  said  property. 

4.  Commencing  immediately  after  the  formation 
of  said  district  the  said  district  caused  said  property 
to   be   improved   by   the   construction   of   approxi- 
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mately  forty-five  miles  of  roadways,  forty-seven 
miles  of  irrigation  canals,  fifty-five  miles  of  drain- 
age canals  and  ditches,  together  with  bridges,  pump- 
ing plants,  warehouses  and  other  structures  usual 
and  necessary  for  the  development  and  operation  of 
such  a  district;  that  said  improvements  were  com- 
pleted prior  to  1925  at  a  cost  slightly  in  excess  of 
the  sum  of  $2,000,000.00. 

5.  In  order  to  pay  for  the  cost  of  said  improve- 
ments and  pursuant  to  the  provisions  of  Section 
3457  of  the  Political  Code  of  the  State  of  California, 
the  said  district  duly  caused  to  be  issued  a  bond 
issue  in  the  sum  of  $2,000,000.00  covering  all  of  the 
lands  of  said  district ;  that  said  bonds  are  each  dated 
January  21,  1925,  and  each  bear  interest  at  the  rate 
of  6%  per  annum,  payable  on  the  1st  day  of  Janu- 
ary and  the  1st  day  of  July  of  each  and  every  year 
until  paid,  and  said  bonds  mature  each  year 
in  series  commencing  on  the  1st  day  of  January, 
1935,  up  to  and  including  January  1st,  1943;  that 
under  the  laws  of  said  State  the  said  interest  ac- 
crues in  the  manner  aforesaid  and  becomes  a  tax 
lien  against  the  petitioner's  land  irrespective  of  any 
act  of  said  Reclamation  District  or  of  any  call  by 
the  County  Treasurer,  and  said  interest  remains  a 
tax  lien  upon  the  whole  of  petitioner  said  Conaway 
Ranch  until  paid. 

6.  Between  1925  and  1934  two  of  petitioner's 

predecessors  in  interest,  to  wit:  A.  Otis  Birch  and 
wTif  e,  acquired  the  title  to  the  whole  of  the  said  Con- 
away Ranch  and  they  also  acquired  all  of  the  other 
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parcels  of  land  comprising  said  district,  except  one 
small  parcel,  and  caused  such  additional  parcels  so 
acquired  to  be  and  become  a  part  of  said  Conaway 
Ranch ;  that  between  said  dates  said  Birch  and  wife 
also  acquired  the  ownership  of  a  large  majority  of 
said  bonds ;  that  ever  since  1934  except  for  said  one 
parcel  of  land,  and  except  for  said  property  of  said 
district,  said  Conaway  Ranch  has  comprised  the  en- 
tire area  of  said  district. 

7.  With  respect  to  their  income  tax  returns  for 
each  year  between  1925  and  1934  said  Birch  and 
wife  adopted  the  practice  of  deducting,  and  they 
did  deduct,  said  item  of  $120,000.00  as  taxes,  the 
same  representing  an  amount  sufficient  to  pay  the 
total  annual  interest  accruing  upon  said  $2,000,- 
000.00  of  bonds ;  also  in  said  income  tax  returns  for 
each  of  said  years  said  Birch  and  wife  did  not  ac- 
count for  or  include  as  part  of  their  gross  income, 
any  part  of  the  interest  received  by  them  from  any 
of  said  bonds  upon  the  theory  that  such  income  was 
exempt  from  taxation  under  the  laws  of  the  State 
of  California. 

8.  The  Commissioner  questioned  each  of  said 
deductions  for  each  of  said  years  and  said  failure 
to  include  said  income  from  said  bonds,  and  in  each 
instance,  after  investigation  and  consideration  the 
Commissioner  approved  each  of  said  deductions  and 
said  failure  to  include  said  income. 

9.  Ever  since  the  said  development  of  said  dis- 
trict said  Conaway  Ranch  has  been  operated  as  a 
farm  in  the  raising  of  rice  and  sheep  and  other 
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farm  products.  Such  operations  require  current 
financing  in  a  sum  substantially  in  excess  of  $100,- 
000.00  per  year.  After  the  commencement  of  the 
depression  in  1929,  A.  Otis  Birch  and  wife  found  it 
inconvenient  to  advance  such  current  financing  and 
they  found  it  necessary  and  desirable  to  borrow 
money  for  such  purpose.  On  attempting  so  to  do, 
they  found  it  then  was  the  policy  of  all  financial  in- 
stitutions not  to  loan  such  sums  of  money  to  indi- 
vidual persons  and  that  it  was  impossible  for  them 
to  borrow  any  substantial  sum  from  such  institu- 
tions, or  at  all,  unless  they  should  place  a  substan- 
tial part  of  their  property  in  a  corporate  form  of 
ownership. 

10.  Solely  for  the  purpose  of  obtaining  said  cur- 
rent financing,  and  other  financing,  and  for  the  pur- 
pose of  enjoying  the  legitimate  advantages  of  a  cor- 
porate form  of  organization,  said  Birch  and  wife 
caused  the  petitioner  herein  to  be  incorporated  on 
the  15th  day  of  October,  1934,  in  the  State  of 
Nevada.  On  the  same  date  and  for  the  same  reasons 
and  as  part  of  a  convenient  corporate  set-up  for  the 
proper  segregation  of  their  properties,  they  also 
caused  to  be  incorporated  the  Birch  Securities  Com- 
pany, a  corporation  of  the  State  of  Nevada,  and  the 
Birch  Holding  Company,  a  corporation  of  the  State 
of  Delaware.  Said  Birch  and  wife  thereupon  trans- 
ferred all  of  the  aforesaid  bonds  owned  by  them  to 
said  Birch  Securities  Company  and  the  whole  of 
said  Conaway  Ranch,  together  with  a  portion  of  all 
other  properties  owned  by  them,  to  the  petitioner 
herein.    The  petitioner  and  said  Birch   Securities 
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Company  thereupon  issued  all  of  their  respective 
authorized  capital  stock  and  transferred  the  same  to 
the  Birch  Holding  Company  and  said  Birch  Hold- 
ing Company  thereupon  issued  all  of  its  capital 
stock  and  transferred  49%  thereof  to  A.  Otis  Birch 
and  51%  thereof  to  M.  Estelle  C.  Birch,  his  wife, 
each  of  which  persons  owned  all  of  said  capital 
stock  during  the  fiscal  years  involved  herein. 

11.  The  organization  of  all  of  said  companies 
was  made  in  good  faith  and  was  bona  fide  in  every 
respect  and  said  organization  was  not  made  with  a 
view  to  affecting  in  any  manner  the  obligation  of 
said  Birch  and  wife,  or  of  any  of  said  companies, 
to  pay  taxes  of  any  kind  or  character,  nor  was  it 
made  for  the  purpose  of  enabling  petitioner  to  take 
the  deductions  involved  herein  for  taxes  paid  to 
said  reclamation  district,  since  the  said  Birch  and 
wife  for  approximately  eight  years  prior  to  the  or- 
ganization of  said  companies  had  been  after  full 
consideration  by  the  Commissioner,  as  aforesaid, 
permitted  to  take  said  deductions  from  their  income 
tax  returns  for  each  of  said  years. 

12.  Since  its  incorporation  the  petitioner  has 
borrowed  various  sums  of  money  from  various 
banks  and  other  financial  institutions  to  the  extent 
of  substantially  in  excess  of  $100,000.00  a  year.  The 
petitioner  has  ever  since  its  organization  engaged  in 
the  business  of  operating  said  ranch  and  of  develop- 
ing oil  wells  and  other  enterprises  as  a  separate 
legal  entity  separate  and  apart  from  the  activities 
and  obligations  of  said  Birch  and  wife  and  of  said 
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other  companies.  Ever  since  its  organization  peti- 
tioner has  had  its  separate  creditors,  separate  and 
apart  from  said  Birch  and  wife  and  said  other  com- 
panies, and  said  financial  institutions  and  various 
other  creditors  have  extended  credit  to  the  peti- 
tioner in  reliance  upon  the  fact  that  the  petitioner 
is  a  separate  corporate  entity  which  is  responsible 
for  the  payment  of  no  obligations,  including  taxes, 
other  than  its  own. 

13.  Petitioner  is  in  fact  a  separate  legal  and  cor- 
porate entity  and  it  is  not  in  any  respect  the  alter 
ego  of  said  Birch  and  wife  or  of  said  other  corpora- 
tions, or  any  of  them,  or  of  any  other  person  or  cor- 
poration, and  its  organization,  and  the  aforesaid 
set-up,  are  legitimate  and  bona  fide  in  every  respect. 

14.  On  October  15,  1934,  the  ownership  of  said 
bond  issue  was  as  follows : 

Republic  Life  Insurance  Company  $      86,000.00 

Lula  M.  Minter  10,000.00 

The  Hopkins  309,000.00 

A.  Otis  Birch  and  wife  1,595,000.00 


Total  $2,000,000.00 

15.  That  during  1941  and  1942  the  ownership  of 
said  bonds  was  as  aforesaid  except  that  the  Birch 
Securities  Company  on  October  15,  1934,  acquired 
the  aforesaid  bonds  owned  by  A.  Otis  Birch  and 
wife,  of  the  said  face  value  of  $1,595,000.00,  and  ex- 
cept that  in  1940  this  petitioner  acquired  said  bonds 
owned  by  said  Republic  Life  Insurance  Company 
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of  the  face  value  of  $86,000.00 ;  that  except  as  afore- 
said, this  petitioner  has  not  owned,  and  does  not  now 
own,  any  of  said  bonds. 

16.  On  October  6,  1934,  an  election  was  duly 
held  in  said  Reclamation  District  No.  2035  for  the 
refunding  of  all  said  bonds,  pursuant  to  the  provi- 
sions of  said  Section  3480.  At  said  election  the  is- 
suance of  2,000  new  bonds  in  the  place  of  said  old 
bonds  was  duly  authorized.  Said  new  bonds  mature 
as  stated  in  said  Notice  of  Election  and  they  are  in 
like  number  and  amount  as  said  old  bonds  and  they 
likewise  bear  interest  at  6%  to  the  end  that  such 
new  bonds  when  issued  take  the  place  of  said  old 
bonds  and  to  the  end  that  interest  upon  the  entire 
principal  of  said  bond  issue  is  continuous  and  a  first 
and  prior  lien  against  all  of  the  lands  of  the  said 
district  until  said  bonds  are  paid. 

17.  On  or  about  1942  said  new  bond  issue  was 
issued  in  the  place  of  said  old  bonds.  Pursuant  to 
the  provisions  of  said  Section  3480  the  said  lands 
are  subject  to  a  lien  of  continuously  accumulating 
interest  at  said  rate  of  6%,  whether  said  interest  ac- 
crues from  said  old  bonds  or  said  new  bonds,  and 
until  said  sum  of  $2,000,000.00  is  paid  that  all  of 
said  bonds  are  outstanding  and  unpaid. 

18.  Since  1925  the  petitioner  and  its  said  prede- 
cessors in  interest,  in  exchange  for  the  use  of  said 
property  of  said  district,  including  said  warehouses, 
has  paid  all  expenses  for  the  operation  of  said  dis- 
trict, so  that  the  only  expense  which  said  district 
has  and  for  which  it  need  raise  any  taxes  is  the  pay- 
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ment  of  said  interest  on  said  bonds  in  the  sum  of 
$120,000.00  per  year.  By  reason  of  these  facts  the 
amount  of  said  Reclamation  District  tax  against 
petitioner's  land  is  exactly  said  sum  of  $120,000.00 
a  year,  which  sum  accrues  solely  by  reason  of  the 
existence  of  said  bonds  and  irrespective  of  the  oc- 
currence of  any  other  event. 

19.  That  at  all  times  since  its  said  organization 
petitioner  has  paid  in  cash  to  the  County  Treasurer 
of  said  Yolo  County,  or  to  the  bondholders  of  said 
bond  issue  in  exchange  for  an  equivalent  amount  of 
interest  coupons  of  said  bonds,  an  amount  of  money 
or  interest  coupons  sufficient  to  pay  the  taxes  to 
meet  the  interest  upon  all  of  said  bonds  promptly  as 
such  interest  became  due,  except  that  from  1936,  up 
to  and  including  the  year  1940,  this  petitioner  did 
not  pay  the  amount  of  money  necessary  to  meet  the 
interest  coupons  as  the  same  accrued  upon  the  afore- 
said bonds  owned  and  held  by  said  Birch  Securities 
Company;  that  petitioner  did  not  make  said  pay- 
ments for  the  reason,  among  others,  that  in  1937 
the  Birch  Securities  Company  became,  and  ever 
since  has  been,  suspended  by  the  Franchise  Tax 
Commissioner  of  the  State  of  California  for  alleged 
non-payment  of  certain  California  State  Franchise 
taxes;  that  under  the  laws  of  the  State  of  Califor- 
nia, the  said  Birch  Securities  Company,  during  the 
existence  of  said  suspension  until  1941,  was  pro- 
hibited from  delivering  any  of  the  interest  coupons 
of  said  bonds  owned  by  it,  or  from  accepting  any 
money  therefor  under  penalty  of  a  criminal  prosecu- 
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tion,  a  severe  fine,  and  possible  imprisonment  of  its 
officers;  that  on  June  9,  1941,  said  Birch  Securities 
Company,  through  its  president,  A.  Otis  Birch,  in 
an  action  entitled,  A.  Otis  Birch  vs.  Charles  J.  Mc- 
Colgan,  as  Franchise  Tax  Commissioner  of  the 
State  of  California,  the  same  being  cause  No.  1430B 
of  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  received  an  opinion 
from  said  court,  sitting  as  a  three- judge  statutory 
court,  to  the  effect  that  said  suspension  of  Birch  Se- 
curities Company  was  wrongful  and  void  (39  Fed. 
Supp.  358) ;  that  thereafter  a  permanent  injunction 
was  issued  by  said  three- judge  statutory  court  pro- 
hibiting said  Franchise  Tax  Commissioner  from 
maintaining  said  suspension;  that  thereafter  other 
obstacles  which  had  prevented  this  petitioner  from 
obtaining  said  coupons  from  said  Birch  Securities 
Company  also  became  removed,  and  thereafter, 
to  wit:  commencing  prior  to  October  1,  1941,  and 
including  the  whole  of  the  said  fiscal  years  involved 
herein,  this  petitioner  commenced  to  pay  money 
sufficient  to  meet  the  interest  on  all  of  said  bonds, 
including  the  said  bonds  of  the  said  Birch  Securities 
Company,  that  in  every  instance  where  this  peti- 
tioner has  paid  money  directly  to  said  bondholders 
in  exchange  for  interest  coupons  of  said  bonds,  this 
petitioner  has  deposited  said  interest  coupons  with 
the  County  Treasurer  of  said  county  as  the  equiva- 
lent of  money  for  the  payment  of  said  taxes ;  that  the 
laws  of  the  State  of  California  permit  and  ex- 
pressly provide  that  the  taxes  of  a  reclamation  dis- 
trict may  be  paid  in  such  manner. 
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20.  Upon  its  books  of  account,  petitioner  in- 
cluded, for  its  fiscal  year  ending  September  30, 1941, 
items  of  interest  payable  and  paid  on  said  bonds  as 
taxes  to  said  district  in  the  sum  of  $120,000.00.  In 
its  income  tax  return  for  said  year,  petitioner  de- 
ducted said  sum  of  $120,000.00  as  taxes  accrued. 
Said  deduction  is  a  proper  item  of  deduction  for 
said  purpose.  Notwithstanding  the  facts  aforesaid, 
the  Commissioner  erroneously  disallowed  said  item 
in  said  Notice  of  Deficiency  and  Statement. 

(e)l.  Petitioner  hereby  incorporates  paragraphs 
(d)l  to  (d)20  hereof  as  part  of  this  paragraph. 

2.  Upon  its  books  of  account,  petitioner  included 
for  the  fiscal  year  ending  September  30,  1942,  items 
of  interest  payable  and  paid  on  said  bonds  as  taxes 
to  said  district  in  the  sum  of  $120,000.00.  In  its  in- 
come tax  return  for  said  year,  petitioner  deducted 
said  sum  of  $120,000.00  as  taxes  accrued.  Said  de- 
duction is  a  proper  item  of  deduction  for  said  pur- 
pose. Notwithstanding  the  facts  aforesaid,  the  Com- 
missioner erroneously  disallowed  said  item  in  said 
Notice  of  Deficiency  and  Statement. 

(f)l.  Petitioner  hereby  incorporates  paragraphs 
(d)l  to  (d)20  hereof  as  part  of  this  paragraph. 

2.  That  in  its  income  tax  returns  for  the  years 
ending  September  30,  1941  and  1942,  the  petitioner 
deducted  operating  losses  in  the  sums  of  $184,085.69 
and  $143,714.15,  respectively,  as  shown  by  the  Com- 
missioner's said  Notice  of  Deficiency  and  State- 
ment ;  that  said  operating  losses,  and  each  and  every 
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item  thereof,  were  actual  operating  losses  and 
proper  items  of  deduction ;  that  notwithstanding  the 
facts  aforesaid  the  Commissioner  disallowed  all  of 
said  operating  losses  upon  the  erroneous  theory  that 
petitioner's  net  income  is  determined  upon  the  cash 
receipts  and  disbursements  basis  when  in  fact  said 
net  income  should  have  been  and  is  determined  upon 
said  accrual  basis. 

(g)l.  Petitioner  hereby  incorporates  paragraphs 
(d)l  and  (d)20  hereof  as  part  of  this  paragraph. 

2.  That  by  reason  of  the  facts  aforesaid,  in  its 
said  income  tax  returns  for  the  years  ending  Sep- 
tember 30,  1941  and  1942,  the  petitioner  made  no 
declared  value  of  excess  profit  tax  assessed;  that 
notwithstanding  the  facts  aforesaid  the  Commis- 
sioner in  said  Notice  of  Deficiency  and  Statement 
erroneously  assessed  against  this  petitioner  a  defi- 
ciency of  declared  value  excess  profit  taxes  in  the 
sums  of  $4,565.41  and  $1,687.10,  respectively,  upon 
the  erroneous  theory  that  petitioner's  net  income  is 
determined  upon  the  cash  receipts  and  disburse- 
ments basis  when  in  fact  said  net  income  should 
have  been  and  is  determined  upon  said  accrual 
basis. 

(h)  That  during  petitioners  fiscal  year  ending 
September  30,  1943,  petitioner  suffered  a  loss  by 
reason  of  non-payment  of  a  loan  made  by  it  to  the 
Birch-Smith  Storage  Company,  a  California  cor- 
poration, operated  and  owned  independently  of  said 
A.  Otis  Birch  and  wife,  in  the  sum  of  $52,031.26; 
that  during  said  year  petitioner  also  suffered  a  loss 
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of  a  loan  made  to  one  Edna  Tiller  in  the  sum  of 
$200.00;  that  during  said  year  petitioner  also 
suffered  a  loss  by  reason  of  an  unpaid  loan  made  to 
Mrs.  A.  E.  Dye;  that  in  its  income  tax  return  for 
said  year,  petitioner  listed  and  deducted  said  items 
of  loss  in  the  total  sum  of  $52,481.26;  that  should 
this  court  deny  any  part  of  this  petitioner's  petition 
herein,  this  petitioner  desires  to  carry  back  to  its 
fiscal  years  ending  September  30,  1941  and  1942,  as 
much  of  said  sum  of  $52,481.26,  up  to  $12,000.00 
thereof,  as  may  be  necessary  to  offset  any  part  of 
the  said  tax  deficiencies  involved  herein. 

(i)  That  during  petitioner's  fiscal  year  ending 
September  30,  1944,  petitioner  suffered  a  loss  in  the 
sum  of  $73,556.88  by  reason  of  the  drilling  and 
abandonment  of  an  oil  well  known  as  the  Stovall- 
Wilcoxsen  well,  and  the  leasehold  interest  in  con- 
nection therewith;  that  in  the  same  year  this  peti- 
tioner suffered  losses  from  sales  of  property  other 
than  capital  assets  as  follows : 

A  338-acre  farm   situated  in   Stanislaus 

County,  California   $36,417.50 

Lots  61,  112,  141,  Tract  993 1,160.00 

Lots  32,  36,  60,  91,  Tract  993 1,520.00 

Lots  87,  62,  189,  90,  108,  Tract  993 1,730.00 

Lot  201,  Tract  993 1,200.00 

Store   Building,    320   Venice   Blvd.,    Los 

Angeles 5,500.00 

that  in  its  income  tax  return  for  said  year  petitioner 
listed  and  deducted  all  of  the  aforesaid  items  of 
loss  in  the  total  sum  of  $121,084.38 :  that  should  this 
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court  deny  any  part  of  this  petitioner's  petition 
herein  this  petitioner  desires  to  carry  back  to  its 
fiscal  year  ending  September  30,  1942,  as  much  of 
said  losses  in  the  said  sum  of  $121,084.38,  up  to 
$25,000.00  thereof,  as  may  be  necessary  to  offset  any 
part  of  the  said  tax  deficiencies  involved  herein. 

Wherefore,  petitioner  prays  that  this  court  hear 
this  proceeding  and  that  the  petitioner  be  granted 
relief  as  follows: 

(a)  That  this  court  adjudge  and  declare  that 
this  petitioner's  net  income,  and  its  system  of  ac- 
counting, for  said  fiscal  years  ending  September  30, 
1941  and  1942,  and  for  all  years,  has  been  and  is 
determined  upon  an  accrual  basis. 

(b)  That  this  court  adjudge  and  declare  that 
this  petitioner's  net  income,  and  its  system  of  ac- 
counting relating  to  said  Conaway  Ranch  for  each 
of  said  years,  and  for  all  years,  is  determined  upon 
an  accrual  basis. 

(c)  That  this  court  adjudge  and  declare  that 
this  petitioner's  net  income,  and  its  system  of  ac- 
counting, relating  to  said  Etiwanda  Citrus  Ranch, 
for  each  of  said  years,  and  for  all  years,  is  deter- 
mined upon  an  accrual  basis. 

(d)  That  this  court  determine  that  the  peti- 
tioner is  entitled  to  a  deduction  in  the  full  sum  of 
$120,000.00,  accrued  as  taxes  for  payment  of  interest 
upon  bonds  of  Reclamation  District  2035  of  the 
State  of  California  for  the  fiscal  year  ending  Sep- 
tember 30,  1941. 

(e)  That  this  court  determine  that  the  petitioner 
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is  entitled  to  a  deduction  in  the  full  sum  of  $120,- 
000.00,  accrued  as  taxes  for  payment  of  interest 
upon  bonds  of  Reclamation  District  2035  of  the 
State  of  California  for  the  fiscal  year  ending  Sep- 
tember 30,  1942. 

(f)  That  this  court  determine  that  this  peti- 
tioner is  entitled  to  deduct  the  operating  losses  as 
deducted  by  it  in  its  income  tax  returns  for  the  said 
taxable  years  ending  September  30,  1941  and  1942, 
and  as  disallowed  by  the  Commissioner  in  said 
Notice  of  Deficiency  and   Statement. 

(g)  That  this  court  determine  that  this  peti- 
tioner's failure  to  include  in  its  said  income  tax 
returns  for  each  of  said  years  any  declared  value 
excess  profits  is  proper,  and  that  the  Commissioner's 
assessed  deficiencies  therefor,  are  erroneous  and  im- 
proper. 

(h)  That  should  this  court  deny  any  part  of  this 
petitioner's  petition  herein  that  petitioner  be  ad- 
judged entitled  to  carry  back  to  its  fiscal  years  end- 
ing September  30,  1941  and  1942,  as  much  of  said 
sum  of  $52,481.26,  up  to  $12,000.00  thereof,  as  may 
be  necessary  to  offset  any  part  of  the  said  tax  defi- 
ciencies involved  herein. 

(i)  That  should  this  court  deny  any  part  of  this 
petitioner's  petition  herein  that  petitioner  be  ad- 
judged entitled  to  carry  back  to  its  fiscal  year  ending 
September  30,  1942,  as  much  of  said  losses  in  the 
said  sum  of  $121,084.38,  up  to  $25,000.00  thereof,  as 
may  be  necessary  to  offset  any  part  of  the  said 
deficiencies  involved  herein. 

(j)     That  this  court  disallow  and  redetermine  all 
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of  the  said  deficiencies  as  determined  by  the  Com- 
missioner in  said  Notice  of  Deficiency  and  State- 
ment. 

GEORGE  ACRET, 

/s/  GEORGE  ACRET, 

Attorney  for   Petitioner. 

State  of  California, 
County  of  Los  Angeles — ss. 

R.  R.  Landrtun,  being  duly  sworn,  says  that  he 
is  the  Secretary  of  the  petitioner  and  that  he  is  duly 
authorized  to  verify  the  foregoing  petition  in  behalf 
of  the  petitioner;  that  he  has  read  the  foregoing 
23etition  and  is  familiar  with  the  statements  con- 
tained therein  and  that  all  of  the  statements  con- 
tained therein  are  true  except  those  stated  to  be 
upon  information  and  belief,  and  all  of  such  state- 
ments he  believes  to  be  true. 

R.  R.  LANDRUM, 

/s/  R.  R.  LANDRUM. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  July,  1945. 

[Seal]        /s/  WILLIAM  R,  LAW, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

Received  and  Filed  T.C.U.S.,  July  25,  1945. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  amended  peti- 
tion of  the  above-named  taxpayer,  admits  and  denies 
as  follows : 

I  and  II.  Admits  the  allegations  contained  in 
paragraphs  I  and  II  of  the  amended  petition. 

III.  Admits  that  the  taxes  in  controversy  are 
income  and  declared  value  excess-profits  taxes  for 
the  fiscal  years  ending  September  30,  1941,  and 
September  30,  1942,  as  alleged  in  paragraph  III  of 
the  amended  petition  and  denies  the  remaining  alle- 
gations contained  in  said  paragraph. 

IV  (a)  to  (g),  inclusive.  Denies  the  allegations 
of  error  contained  in  subparagraphs  (a)  to  (g),  in- 
clusive, of  paragraph  IV  of  the  amended  petition. 

V  (a),  (b)  and  (c).  Denies  the  allegations  con- 
tained in  subparagraphs  (a),  (b),  and  (c)  of  para- 
graph V  of  the  amended  petition. 

(d)  1  to  (d)  19,  inclusive.  Denies  the  allegations 
contained  in  subparagraphs  (d)  1  to  (d)  19,  inclu- 
sive, of  paragraph  V  of  the  amended  petition. 

(d)  20.  Admits  that  in  its  income  tax  return  for 
its  fiscal  year  ending  September  30,  1941,  petitioner 
deducted  said  sum  of  $120,000.00  as  taxes  accrued  as 
alleged  in  subparagraph  (d)  20  of  paragraph  V  of 
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the  amended  petition  and  denies  the  remaining  alle- 
gations contained  in  said  subparagraph. 

(e)  1.  Denies  the  allegations  contained  in  sub- 
paragraph (e)  1  of  paragraph  V  of  the  amended 
petition. 

(e)  2.  Admits  that  in  its  income  tax  return  for 
the  fiscal  year  ending  September  30,  1942,  petitioner 
deducted  said  sum  of  $120,000.00  as  taxes  accrued  as 
alleged  in  subparagraph  (e)  2  of  paragraph  V  of  the 
amended  petition  and  denies  the  remaining  allega- 
tions contained  in  said  subparagraph. 

(f )  1  and  (f )  2.  Denies  the  allegations  contained 
in  subparagraphs  (f )  1  and  (f )  2  of  paragraph  V  of 
the  amended  petition. 

(g)  1  and  (g)  2.  Denies  the  allegations  contained 
in  subparagraphs  (g)  1  and  (g)  2  of  paragraph  V 
of  the  amended  petition. 

(h)  and  (i).  Denies  the  allegations  contained  in 
subparagraphs  (h)  and  (i)  of  paragraph  V  of  the 
amended  petition. 

VI.  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  the  amended  petition 
not  hereinbefore  expressly  admitted,  qualified  or 
denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 

ECC 
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Of  Counsel : 

B.  H.  NEBLETT, 
Division  Counsel. 

E.  C.  CROUTER, 

H.  A.  MELVILLE, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 

Received  and  Filed  T.  C.  U.  S.  August  29,  1945. 
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The  Tax  Court  of  the  United  States 
Docket  No.  8720 

BIRCH  RANCH  &  OIL  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

June  30,  1947—10 :10  A.M. 

(Met  pursuant  to  notice.) 

Before :  Honorable  John  W.  Kern, 
Judge. 

Appearances : 

GEORGE  H.  ACRET, 

650  South  Grand  Avenue, 
Los  Angeles,  California, 

Appearing  for  the  Petitioner. 

EARL  C.  CROUTER, 

(Honrabale  J.  P.  Wenchel,  Chief  Counsel, 
Bureau  of  Internal  Revenue), 

Appearing  for  the  Respondent. 

PROCEEDINGS 

The  Court :     I  will  call  Docket  8720. 
Mr.   Acret:     Ready   for   the   Petitioner.    George 
Acret. 
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Mr.  Crouter:  Respondent  is  ready,  if  the  Court 
please.   Earl  C.  Crouter  for  the  Respondent. 

Mr.  Acret :  I  have  a  plan  of  procedure  here,  your 
Honor,  which  I  think  should  shorten  this  matter 
down  to  less  than  10  minutes,  plus  the  time  necessary 
to  make  an  opening  statement.  I  think  an  opening 
statement  acquainting  your  Honor  with  the  history 
of  this  matter  and  the  facts,  as  found  in  a  form  of 
proceeding,  will  shorten  this  down. 

I  presume  your  Honor  would  like  to  save  the  time 
at  this  time  if  it  is  possible  to  do. 

The  Court:  Your  supposition  is  correct.  May  I 
have  a  statement  as  to  the  issues'? 

Mr.  Acret :  Yes,  your  Honor.  The  issues  concern 
a  deficiency — by  the  wa}T,  may  I  ask  if  your  Honor 
has  read  the  amended  petition  ?  We  had  one  printed 
that  contains  a  complete  statement  of  the  ultimate 
facts  and  the  facts  are  complicated  and  they're  in 
considerable  detail.  I  think  it  is  a  21-page  printed 
petition. 

The  Court:     Yes,  I  see  it. 

Mr.  Acret:  Your  Honor  has  not  had  time  to 
read  it? 

The  Court:     I  have  not  read  it.  [3*] 

OPENING  STATEMENT  ON 
BEHALF  OF  THE  PETITIONER 

By  Mr.  Acret : 

The  deficiency  concerns  the  years  ending  Septem- 
ber 30, 1941,  and  September  30,  1942.  The  Petitioner, 

*  Page  numbering  stamped  at  top  of  page  of  original  Reporter's 
Transcript. 
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the  corporation  has  its  system  of  accounting  on  a 
basis  of  fiscal  year  ending  September  30th.  The  main 
point  that  has  been  previously  in  litigation,  concern- 
ing the  same  right  to  a  deduction,  which  is  involved 
here  and  which  is  a  deduction  made  by  the  Petitioner 
of  $120,000.00,  paid  by  it  to  meet  taxes  which  accrue 
as  a  matter  of  law,  to  meet  6  per  cent  interest  on 
$2,000,000.00  bond  issue  of  reclamation  bonds  which 
are  against  Petitioner's  lands. 

The  facts  and  the  history  and  the  findings  of  fact 
in  a  former  case  concerning  the  Petitioner's  right  to 
make  this  same  deduction  for  the  year,  I  think  it  was 
1937,  1939,  are  contained  in  Docket  No.  109993,  in 
which  Judge  Turner  made  findings  of  fact  under 
date  of  April  20, 1944. 

The  Court:  That  was  a  memorandum  of  finding 
of  facts. 

Mr.  Acret:  That  was  a  memorandum  of  finding, 
yes,  sir,  your  Honor,  findings  in  the  case. 

The  material  facts  which  ought  to  be  stated  to  the 
Court  at  this  time  are  as  follows :  As  will  appear  the 
laws  of  the  State  of  California  commencing  way 
back  in  1880  held  out  to  persons  undertaking  to  re- 
claim waste  lands  in  [4]  California  the  inducement 
that  there  might  be  a  bond  issue  on  the  money  spent, 
a  reclamation  district  formed  and  a  bond  issue  cover- 
ing the  money  spent  in  improving  the  reclamation 
district,  and  that  the  interest  on  such  bonds  would 
be  exempt  interest. 

Commencing  about  1918,  in  order  to  take  advan- 
tage of  this  inducement  that  was  held  out  A.  Otis 
Birch  and  a  group  associated  with  him  acquired 
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about  20,000  acres  of  these  waste  lands  in  the  Sacra- 
mento Valley  in  Yolo  County,  about  14  miles  out  of 
Sacramento. 

They  proposed  a  plan  for  improvement  of  the  dis- 
trict and  petitioned  for  the  formation  of  a  district 
within  a  certain  area  under  the  law  relating  to 
reclamation  districts  in  California.  They  proposed 
that  some  18  parcels  of  land,  in  addition  to  their  own 
parcel,  including  about  20,000  acres,  making  a  total 
of  about  22,000  acres  be  included  in  the  district. 

Some  of  the  parcels  were  rejected  at  a  vote  held 
for  the  purpose  of  forming  the  district,  or  rather  by 
the  board  of  supervisors  of  the  county,  as  provided 
by  law,  and  other  additional  parcels  were  brought  in. 
The  district  was  formed  in  1918,  including  approxi- 
mately 13  separate  parcels  of  land,  of  which  the 
parcel  involved  herein  was  one. 

Mr.  A.  Otis  Birch  and  his  associates  undertook  to 
make  improvements  of  the  district  in  accordance 
with  the  [5]  plan  which  was  adopted  and  approved 
by  the  supervisors  of  the  district,  and  approved  by 
the  State  Engineer  for  the  reclamation  district. 

Whatever  money  Mr.  Birch  and  his  associates 
spent — the  exact  amount  is  immaterial — it  is  suffi- 
cient they  built  some  45  miles  of  road  and  47  miles  of 
canals,  for  which  the  members  of  the  district  ap- 
proved their  right  to  receive  a  warrant  in  the  sum 
of  $2,000,000.00.  That  warrant  being  unpaid,  that 
is,  still  in  1918,  in  accordance  with  the  forms  of  law, 
a  $2,000,000.00  bond  issue  was  duly  voted  to  pay  this 
$2,000,000.00  warrant  and  the  bonds  in  exchange  for 
the  warrant  were  turned  over  to  Birch  and  his  as- 
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sociates.  During  this  period  when  they  were  turning 
in  the  warrants  and  completing  the  work  Mr.  Birch 
and  his  associates  acquired  all  of  the  parcels  of  land 
in  the  district.  Subsequently  Mr.  Birch  and  his  wife 
acquired,  from  time  to  time,  additional  bonds  and 
they  bought  out  the  interest  of  Mr.  Birch's  associ- 
ates in  the  land  itself ;  the  Conaway  ranch  then  con- 
sisting of  22,000  acres. 

On  each  year  after  the  bonds  became  due,  which 
according  to  my  recollection,  after  they  became  in 
force,  was  some  years  after  1918;  and  in  any  event 
before  1925  Mr.  Birch  and  wife  themselves  paid  into 
the  district  the  sum  of  $120,000.00,  to  enable  the  dis- 
trict to  meet  the  interest  on  these  bonds,  and  which 
were  then  owned  by  themselves.  [6] 

Under  the  statute  these  bonds,  including  their 
interest  at  6  per  cent  a  year,  and  which  becomes  due 
on  July  1st  and  January  1st,  $60,000.00  each  paying 
date,  these  bonds  by  statute  become  a  lien  on  the 
land  until  paid.  That  is,  including  interest  and 
principal. 

It  happens  there  was — I  mention  this — a  refund- 
ing of  these  bonds,  authorized  in  1935.  The  bonds 
run  10  years,  but  due  to  the  fact  that  some  of  Mr. 
Birch's  associates  still  owned  the  bonds  and  they 
wouldn't  turn  them  in,  the  actual  refunding  could 
never  be  accomplished  and  it  never  was  accomplished 
until  after  the  tax,  the  years  involved  in  this  tax 
assessment.  As  a  matter  of  fact,  I  understand  it 
wasn't  accomplished  until  1946,  at  which  time  there 
was  a  third  bond  issue.  I  will  state  to  your  Honor  at 
this  time  there  is  nothing  involved  here   for   the 


vs.  Birch  Ranch  and  Oil  Company  61 

future,  because  Mr.  Birch  and  wife  no  longer  own 
the  bonds,  and  they  no  longer  own  the  ranch;  they 
sold  the  bonds. 

This  whole  venture  was  very  unfortunate  and  ex- 
pensive in  that  the  ranch  never  paid  Mr.  and  Mrs. 
Birch  any  yield  at  all  on  the  amount  of  their  invest- 
ment, which  was  in  excess  of  $2,000,000.00.  In  fact, 
there  were  continuous  losses. 

Mr.  and  Mrs.  Birch  deducted  this  $120,000.00, 
which  they  paid  to  the  County  Treasurer  to  enable 
the  district  to  meet  this  interest  on  these  bonds  each 
year,  [7]  in  making  tax  returns,  and  as  found  by 
Judge  Turner  the  Commissioner  questioned  the  pro- 
priety of  their  doing  this,  and  after  an  audit  was 
made  and  an  investigation  made  of  the  situation  in 
each  instance  their  right  to  make  this  deduction  was 
approved  by  the  Commissioner. 

The  facts  would  appear  that  when  Mr.  Birch  took 
over  the  entire  ranch  of  22,000  acres  he  made  a  deal 
with  the  district  and  which,  frankly,  was  with  the 
board  of  directors  of  the  district,  persons,  of  course, 
elected  by  himself.  They  were,  nevertheless,  legiti- 
mate and  actual  directors  and  the  district  is  inde- 
pendent, an  independent  state  agency,  created  by 
statute. 

Mr.  Birch  and  wife  deeded  to  the  district  land 
sufficient  to  enable  the  district  to  have  its  own  roads 
and  the  right-of-way  through  all  the  ditches  and  two 
acres  for  a  warehouse  belonging  to  the  district.  They 
made  a  deal  with  the  district  whereby,  if  they  main- 
tained this  land  and  these  rights-of-way  and  the 
ditches,  that  they  would  have  no  expense  from  the 
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district,  other  than  the  expense  to  meet  these  bonds. 
So  that  the  amount  of  the  expense  of  the  district  and 
the  amount  of  the  district's  tax  was  in  the  sum  of 
$120,000.00  a  year,  a  fixed  sum,  irrespective  of  the 
occurrence  of  any  other  events.  That  accrued  by 
statute  and  was  an  accumulating  lien  on  Petitioner's 
land,  and  irrespective  of  whether  or  not  the  [8] 
County  Treasurer  made  any  call  or  any  assessment 
on  these  bonds.  The  interest  accumulated  as  a  lien 
just  by  statute. 

In  1934  Mr.  Birch  was  then  nearing  70  years  of 
age  and  the  banks  required  of  him,  before  he  could 
have  any  further  financing,  to  put  his  property  in  a 
corporate  form.  At  that  time  the  Birch  Ranch  & 
Oil  Company,  together  with  other  corporations 
which  are  immaterial  here,  for  reasons  that  should 
appear  from  the  facts,  were  formed. 

Judge  Turner  found  that  the  corporation  was 
formed  to  enable  the  Conaway  Ranch  to  get,  or  Mr. 
Birch  to  get  bank  credit,  a  legitimate  reason  for 
forming  the  corporation.  The  corporation,  it  would 
appear,  was  not  formed  for  any  purpose  to  avoid 
taxes,  because  Mr.  Birch  was  being  permitted  to 
make  the  deduction  of  $120,000.00  a  year,  when  he 
owned  both  the  land  and  the  bonds,  and  just  because 
he  formed  the  corporation  seems  to  have  clouded  the 
issues  here.  It  should  increase  the  right  to  deduct 
and  not  decrease  it.  In  any  event,  the  right  to  make 
the  deduction  existed  all  the  time. 

After  its  formation  as  a  corporation  in  1934  the 
corporation  purported  to  place  its  system  of  account- 
ing on  an  accruable  basis.   It  had  varied  operations, 
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including  the  operation  of  certain  oil  wells,  several 
ranches  down  here  in  Southern  California  and  the 
Conaway  Ranch  in  Yolo  County.  [9] 

Mr.  and  Mrs.  Birch,  in  forming  the  corporation, 
did  not  transfer  all  of  their  property  to  the  corpora- 
tion but  held  out  in  their  own  individual  names 
property  of  the  value  of  about  $600,000.00.  So  it 
would  seem  there  could  be  no  question  of  alter  ego. 

The  corporation  in  1934,  it  being  in  the  midst  of 
the  depression,  was  not  able  to  make  the  payments 
to  the  County  Treasurer  of  $120,000.00,  and  it  ac- 
crued that  amount  as  taxes  on  its  books.  As  a  matter 
of  fact,  it  was  not  able  to  make  any  substantial  pay- 
ment to  the  County  Treasurer  at  the  time  of  the 
trial,  up  to  and  including  the  time  of  the  trial  before 
Judge  Turner,  and  it  did  not  make  substantial  pay- 
ments imtil  commencing  about  1944  when  the  finan- 
cial situation  was  different  than  it  had  been  at  the 
time  the  corporation  was  first  formed. 

The  Commissioner  assessed  a  deficiency  for  1937 
and  1939,  I  think  the  years  were,  which  was  the  rea- 
son of  the  Petitioner's  deduction  of  that  $120,000.00 
as  taxes  on  an  accruable  basis ;  and  that  is  the  Peti- 
tioner's  right  to  do.  That  is  the  matter  which  was 
heard  before  Judge  Turner. 

Judge  Turner  made  a  complete  findings  of  fact 
which  are  very  efficient  and  able,  and  which  is  the 
correct  statement  of  the  facts,  I  think,  in  every  re- 
spect. This  matter  was  heard  for  about  four  days. 
The  only  question  that  we  think  went  off  was  that 
Judge  Turner  concluded  [10]  from  the  facts  that  the 
amount  paid  by  the  taxpayer  to  meet  the  interest  on 
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the  bonds  was  the  payment  of  interest,  and  stated 
that  is  the  only  misstatement  of  facts,  that  the  tax- 
payer accrued  the  payment  of  interest  paid.  It  was 
accrued  as  taxes  paid  and  it  was  deducted  in  its  in- 
come tax  return  as  taxes  paid. 

It  would  appear  that  is  the  proper  way  to  do  it,  by 
virtue  of  the  Little  case,  which  involved  a  similar 
situation,  in  Idaho,  concerning  irrigation  bonds,  in 
which  this  Court  pointed  out  that  the  land  owner 
and  the  owner  of  the  bonds,  and  the  district  were 
three  different  entities,  and  what  the  landowner  paid 
was  the  taxes  to  allow  the  district  to  meet  the  inter- 
est on  the  bonds.  It  would  appear  that,  to  be  correct, 
that  was  a  situation  where  the  Commissioner  so  con- 
cerned— the  landowner  deducted  it  as  interest.  The 
Court  held  it  couldn't  be  deducted  as  interest,  but 
should  be  deducted  as  taxes. 

The  Court :     What  is  the  difference,  Mr.  Acret  ? 

Mr.  Acret:  It  will  make  no  difference  here,  ex- 
cept it  did  with  Judge  Turner  because — I  can't  quote 
offhand  the  section  of  the  code,  but  the  amount  that 
we  paid  wasn't  within  the  period  that  the  taxable 
year,  within  two  months  thereof ;  that  made  the  dif- 
ference in  that  case. 

The  Court:     Yes.  [11] 

Mr.  Acret:  It  doesn't  make  any  difference  here, 
for  reasons  which  I  am  about  to  state. 

Your  Honor  may  be  wondering  why  we  started 
this  action,  when  this  proceeding — on  the  basis  of 
my  statement  concerning  Judge  Turner's  findings  of 
fact.  Judge  Turner's  findings  of  fact,  he  allowed  the 
interest  which  the  Petitioner  paid  to  the  district  to 
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meet  the  interest  for  certain  bonds  owned  by  third 
parties.  The  Commissioner  hadn't  allowed  those, 
and  Judge  Turner  made  findings  of  fact,  ultimate 
facts,  from  which  it  appears  it  is  a  necessary  con- 
clusion of  law  the  bonds  are  bona  fide  and  the  organi- 
zation of  the  district  is  bona  fide  and  the  organiza- 
tion of  the  corporation  is  bona  fide,  and  he  allowed 
the  deductions  which  the  corporation  actually  paid 
for  the  year  in  question,  and  disallowed  other  deduc- 
tions because  he  held  as  to  the  ranch  books  we  were 
not  on  an  accruable  basis  and  on  a  cash  basis. 

Now,  here  comes  the  crux  of  the  situation  with 
reference  to  this  case.  We  appealed  from  that  de- 
cision, or  we  petitioned  for  a  right  of  certiorari  to 
the  Supreme  Court,  questioning  the  finding  that  we 
were  not  on  an  accruable  basis.  The  Supreme  Court 
denied  our  petition  and  it  is  my  belief  that  the  Gov- 
ernment in  this  former  case  is  res  judicata.  It  is  also 
my  belief  that  Judge  Turner's  findings  of  fact  con- 
cerning almost  identical  [12]  transactions  and 
identical  deductions  are  the  facts  of  the  case,  as  far 
as,  even  as  this  case  is  concerned. 

The  Court :     Who  was  the  taxpayer  in  that  case  ? 

Mr.  Acret :     The  Birch  Ranch  &  Oil  Company. 

The  Court:     Oh. 

Mr.  Acret:  What  has  happened  since,  your 
Honor,  since  we  filed  the  petition,  we  were  not  only 
denied  the  petition  for  a  writ  of  certiorari  but  in 
auditing  the  Petitioner's  books  for  1944  the  Com- 
missioner of  Internal  Revenue  has  fixed  and  deter- 
mined a  per  cent  to  that,  the  fact  that  Petitioner  is 
on  a  cash  basis.    One  of  the  things  we  wanted  to 
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know  is  whether  we  are  on  an  accruable  basis  or 
whether  we  are  on  a  cash  basis.  That  seems  to  have 
been  fixed  by  the  letter  we  have  from  the  Internal 
Revenue  Agent  in  Charge  for  January,  dated  Janu- 
ary 23,  1947,  concerning  the  audit  of  Petitioner's 
fiscal  year  ending  1940. 

Now,  that  removes  one  of  our  biggest  difficulties. 
We  are  satisfied  to  be  on  a  cash  basis.  In  this  letter, 
in  connection  with  the  audit  for  1944,  figuring  on  a 
cash  basis,  the  Internal  Revenue  Agent  in  Charge 
states  as  follows:  "For  the  history  of  taxpayer  see 
prior  agent's  reports  and  U.  S.  Tax  Court's  findings 
of  fact  in  opinion  re  Birch  Ranch  &  Oil  Company  v. 
Commissioner,  Docket  No.  109993."  [13] 

That  is  the  one  I  have  been  referring  to.  In  the 
report  for  the  year  1944  Petitioner  deducted,  showed 
a  loss  of  $84,179.37,  and  here  is  what  the  letter 
states : 

"The  additional  net  loss,  as  shown  in  this  report, 
is  brought  about  by  the  allowance  in  full  of  amounts 
paid  by  the  taxpayer  in  this  fiscal  year  for  assess- 
ment taxes  on  Reclamation  District  2035."  That  is 
$120,000.00  to  enable  the  district  to  meet  the  interest 
on  these  bonds. 

"A  part  of  the  amount  paid  in  this  year  covers 
amounts  accrued  on  the  corporation's  books  in  prior 
years,  and  disallowed  in  the  prior  agent 's  reports  as 
deductions,  since  the  corporation  was  on  a  cash  basis. 
For  a  breakdown  of  these  amounts  see  Schedule  1-A 
of  this  report. 

"The  findings  as  shown  in  this  report  are  dis- 
cussed with  Mr.  Robert  K.  Landrum,  Secretary  of 
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the  taxpayer  corporation,  who  agreed  to  all  the  pro- 
posed adjustments  shown  in  this  report." 

Now,  we  have  Schedule  1-A,  "  Adjustments  to  Net 
Income,  Net  Income  as  disposed  by  return  $84,- 
179.37,"  which  means  a  loss  of  that  amount.  And 
then  it  says,  "as  corrected  $186,899.37." 

The  Court:  May  I  interrupt,  Mr.  Acret?  Do  I 
understand  you  therefore  are  abandoning  the  issues 
as  set  out  as  IV  (c)  in  your  amended  petition  on 
page  3,  in  which  you  allege  the  Commissioner  erred 
in  holding  that  the  income — [14]  no,  excuse  me.  It 
is  (b)  on  page  3;  IV  (b)  on  page  3. 

Mr.  Acret:     Yes. 

The  Court:  ''In  disregarding  the  inventories 
covering  Petitioner's  Conaway  Ranch  for  each  of 
said  fiscal  years  upon  the  theory  that  the  net  income 
of  said  ranch  is  determined  upon  the  cash  receipts 
and  disbursements  basis,  when,  in  fact,  the  net  in- 
come of  said  ranch,  and  Petitioner's  entire  system  of 
accounting  at  all  times  has  been  and  is  determined 
upon  its  accrual  basis." 

I  understand  now  that  you  abandon  that. 

Mr.  Acret:  Yes,  I  am  doing  that  because  I  be- 
lieve we  are  forced  to,  and  besides  that  I  believe  that 
on  the  basis  of  the  Commissioner's  findings  in  that 
letter,  and  so  forth,  if  they  are  satisfied  with  us  being 
on  a  cash  basis  we  are,  too. 

Your  Honor,  on  page  21  of  the  petition,  if  you 
will  notice,  we  ask  that  in  the  event  any  of  these 
errors  assessed  be  disallowed,  that  we  be  allowed  to 
carry  back  the  losses  from  1944.  I  will  state  to  your 
Honor,  and  I  don't  wish  to  waste  the  Court's  time 
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with  things  we  can't  do,  we  can't  do  anything  with 
reference  to  the  assessment  relating  to  1941.  We 
only  have  a  right  to  relief  as  to  1942,  which  is  the 
Paragraph  (i).  The  assessment  for  1942  is  some 
twelve  or  thirteen  thousand  dollars,  and  we  have 
enough  loss  in  1944,  as  approved  by  the  Commis- 
sioner [15]  in  this  letter,  with  all  possible  deductions 
under  the  rules  applicable  under  Section  122  to  allow 
us  four  or  five  times  the  amount  of  loss  necessary  to 
offset  this  assessment,  deficiency  assessment  for  the 
year  ending  1942. 

Now,  our  return  for  1944  has  never  been  held  in 
question.  There  is  no  deficiency  assessment  concern- 
ing it.  All  there  is,  rather  than  it  being  held  in  ques- 
tion, is  an  approval  and  increase  of  that  loss  we  de- 
ducted of  eighty-four  thousand  to  a  net  adjustment 
of  the  loss  to  $102,720.00. 

Now,  here  is  what  I  propose :  That  the  Petitioner 
be  allowed  to  carry  back  as  much  of  that  loss  as  may 
be  necessary  to  meet  the  deficiency  assessment  for 
the  year  1942.  We  abandon  any  claim  on  the  1941 
because  we  figure  that  under  our  position  we  can't 
get  anywhere;  can't  carry  back  more  than  two  years. 
That  is  all  that  we  can  carry  back  to. 

Now,  I  appreciate  that  the  Commissioner  might 
subsequently  make  a  deficiency  assessment  for  1944, 
but  there  is  no  issue  on  that  yet  and  this  Court  could 
make  an  order  of  our  right  to  carry  that  back,  sub- 
ject to  any  subsequent  deficiency  assessments  for 
1944,  that  might  be  assessed.  There  would  be  no  in- 
justice that  way. 
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The  Court :  Is  there  any  question  at  the  present 
time  concerning  the  allowable  loss  in  1944? 

Mr.  Acret :  I  think  counsel  questions  it,  and  [16] 
I  am  submitting  the  suggestion  to  counsel  that  if  it 
develops  that  the  agent  in  charge 's  report  here,  they 
wish  to  amend  it,  and  I  presume  they  would  have  a 
right  to  at  any  time,  then  this  carry-back  would  be 
subject  to  the  same  adjustment  if  there  was  any  de- 
ficiency. There  is  no  issue  before  the  Court  as  to 
the  propriety  of  that  loss  we  have  on  our  1944  re- 
turn. If  an  issue  should  subsequently  arise  we  would 
be  willing  to  stipulate  this  carry-back  could 

The  Court:  Now,  do  I  understand,  Mr.  Acret, 
your  position  is — I  state  this  with  a  question  mark 
at  the  end  of  it — that  there  is  a  deficiency  in  tax  of 
the  Petitioner  for  the  year  1941,  as  determined  by 
the  Respondent,  in  the  sum  of  $7,833.44,  and  that 
there  is  a  deficiency  in  tax  of  the  Petitioner  for  the 
year  1942,  ending  September  30,  1942,  as  determined 
by  the  Respondent  in  the  sum  of  $11,915.67,  but  as 
to  the  tax  liability  of  the  Petitioner  for  the  year  end- 
ing September  30,  1942,  the  Petitioner  is  entitled  to 
cany  back  a  loss  for  1944;  and  that  therefore  the 
deficiency  in  the  amount  of  $11,915.67  does  not  exist 
or  would  not  exist  or  will  not  exist  if  the  Petitioner 
is  entitled,  or  is  permitted  to  carry  back  its  loss  for 
1944? 

Mr.  Acret :  That  is  an  accurate  and  correct  state- 
ment of  our  position,  your  Honor.  Except  your 
Honor  did  not  include  the  deficiency  assessment  for 
the  excess  profits  tax  for  1942.  [17] 

The  Court:     Yes. 
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Mr.  Acret :     That  is  $1687.10. 

The  Court :  There  is  no  question  now  raised  as  to 
the  deficiencies  determined  by  the  Respondent  in 
income  tax  and  declared  value  excess  profits  tax  for 
the  year  ending  September  30,  1941,  in  the  respec- 
tive amounts  of  $7,833.44  and  $4,565.41. 

Mr.  Acret :     That  is  correct,  your  Honor. 

The  Court:  There  is  no  question  as  to  the 
amounts  of  the  deficiencies  determined  for  the  year 
ending  September  30,  1942,  and  income  tax  and  de- 
clared value  excess  profits  tax,  but  the  Petitioner  is 
now  claiming  in  this  proceeding  the  right  to  carry 
back  to  that  year  the  losses  shown  in  its  1944  return. 

Mr.  Acret:  That  is  correct,  your  Honor.  And 
your  Honor,  I  see  that  the  reason  we  can't  do  that, 
if  we  were  on  a  cash  basis,  is  that  the  Petitioner  did 
not  pay  that  tax  and  was  unable  to  pay  any  taxes 
until  later ;  and  as  found  and  determined  by  the  In- 
ternal Revenue  Agent  in  Charge  it  did  pay  the 
amounts  as  shown  here  during  the  year  1944  and 
paid  those  in  cash.  That  is  the  reason  the  Peti- 
tioner's deduction  is  proper  for  1944,  if  it  is  on  a 
cash  basis. 

The  Court:     Mr.  Crouter.  [18] 

OPENING    STATEMENT    ON    BEHALF    OF 
THE  RESPONDENT 

By  Mr.  Crouter: 

If  your  Honor  please,  I  do  wish  to  make  an  open- 
ing statement  on  behalf  of  the  Respondent  and  at 
the  risk  of  it  being  a  little  bit  lengthy  I  would 
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like  to  go  back  into  the  prior  case  and  try  to  explain 
the  situation  in  which  we  find  ourselves  in  this 
proceeding. 

I  gather  that  your  Honor  appreciates  the  situa- 
tion regarding  1941,  and  I  will  come  to  that.  I 
think  that  will  expedite  matters  here.  Now,  on  the 
pleadings  as  this  case  stands,  if  the  Court  please, 
you  have  observed  that  the  proceedings  here  relates 
to  fiscal  years  1941  and  1942.  We  have  deficiency 
income  taxes  aggregating  $19,749.11  for  both  years, 
and  in  deficiency  and  declared  value  excess  profits 
taxes  aggregating  $6,252.51.  That  is  the  total  for 
both   years. 

Now,  it  might  be  helpful  to  the  Court  for  me  to 
make  this  statement,  that  I  believe  you  would  ap- 
preciate, and  you  might  even  have  the  question  in 
your  own  mind,  "Why  are  we  here  if  we  had  this 
prior  case  before  Judge  Turner  V  It  is  true 
there  was  this  prior  proceeding  of  Birch  Ranch  & 
Oil  Company,  this  same  Petitioner.  That  case  was 
submitted  to  the  Court  out  here  at  Los  Angeles  on 
April  5  and  6,  1943. 

The  findings  of  facts  and  opinion  came  down  on 
the  date  counsel  stated,  which  was  April  20,  1944; 
approximately  a  year  later. 

The  case  was  affirmed  on  appeal  before  the  Ninth 
Circuit,  the  citation  being  152  Fed.  (2d),  874,  and 
as  counsel  has  stated  certiorari  was  denied  by  the 
Supreme  Court. 

Now  in  the  subject  proceeding  relative  to  the 
years  1941  and  1942,  we  have  similar  assignments 
of  error  with  respect  to  the   accounting  basis  of 
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the  Petitioner.  As  counsel  has  stated,  if  they  were 
properly  on  the  accruable  basis  and  they  were 
entitled  to  accrued  liability,  even  though  not  paid, 
there  might  be  basis  for  contending  for  deductions 
on  that  basis.  But  as  I  see  this  situation  the  prior 
decision  holding  that  Petioner  was  on  the  cash  basis 
for  the  prior  fiscal  years,  1937  and  1939,  really  in 
effect  controls  the  accounting  question  in  the  subject 
years,  because,  as  I  understand  it,  about  the  same 
system  of  accounting  came  through. 

So  while  there  is  no  issue  here  of  res  judicata 
raised  by  either  side  and  strictly  that  doctrine  might 
not  apply,  because  we  have  different  years,  and  the 
facts  conceivably  could  be  different.  I  believe  it 
is  the  prior  decision  that  compels  the  results  that 
the  Petitioner  here  for  the  taxable  years,  1941  and 
1942,  is  still  on  the  cash  basis. 

Now,  I  believe  there  will  be  no  question  here  but 
Petitioner  did  not  pay  any  amount  whatever  as 
tax  or  as  interest  for  a  period  of  about  10  years, 
between  1933  and  1943.  That,  of  course,  includes 
these  taxable  years. 

Now,  as  I  read  the  Petitioner's  pleadings  in  this 
case,  all  assignment  of  error  relating  to  both  years 
relate  to  the  accounting  basis,  and  this  question  of 
taking  deductions  for  taxes  or  interest  accrued  on 
their  records. 

The  right  is  claimed  because  of  the  accruable, 
and  the  petition  there,  I  believe,  was  filed  before 
the  decision  in  the  prior  case.  Now,  there  was  an 
amended  petition  here,  July  25,  1945.  However, 
that  case  was  still  in  the  courts. 
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Mr.  Acret :  I  think  that  was  filed  within  30  days, 
that  amended  petition. 

Mr.  Crouter:  Yes.  But  the  prior  case  was  still 
on  appeal  at  that  time. 

Mr.  Acret:     Yes. 

The  Court:     That  is  right. 

Mr.  Crouter:  That  is  the  similar  position  they 
had  in  the  prior  case.  I  might  also  state,  for  the 
Court's  information,  and  with  your  permission,  I 
would  like  to  read  two  sentences  from  Judge 
Turner's  opinion  in  the  prior  case,  to  show  the 
questions  we  raise  now  were  not  decided  there. 
This  is  from  page  21  of  the  mimeographed  opinion : 

"In  view  of  the  conclusions  reached  and  the  [21] 
reason  therefor,  we  find  it  unnecessary  to  rule  on 
the  Petitioner's  claim  that  the  bonds  of  reclama- 
tion, District  No.  2035,  were  at  all  valid  and  sub- 
sisting obligations,  consisting  of  a  lien  or  charge 
upon  the  property  of  the  Petitioner  so  as  to  entitle 
it  to  deduct  so  much  of  the  amounts  paid  thereunder 
as  is  allocated  to  interest. 

"  Neither  do  we  find  it  necessary  to  rule  on  the 
contention  of  the  Respondent  that  the  owners  of 
the  bonds  herein  question  were  in  reality  the  owners 
of  the  land  against  which  the  bonds  were  issued,  and 
that  the  bonds  do  not  therefore  represent  real  and 
actual  obligations  outstanding." 

Now,  as  your  Honor  has  already  perceived,  those 
questions  are  inherent  in  the  subject  case  in  this 
respect: — and  I  believe  at  this  time  it  would  be 
appropriate,  if  the  Court  please,  and  I  now  make 
a  motion  with  respect  to  the  pending  proceeding, 
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Docket  No.  8720,  and  the  fiscal  year  ended  Sep- 
tember 30,  1941 — that  the  deficiencies  in  income  tax 
and  in  declared  value  excess  profits  taxes,  which 
are  asserted  in  the  deficiency  notice,  the  amounts 
of  which  have  been  previously  stated  by  the  Peti- 
tioner counsel,  be  found  by  the  Tax  Court  and  they 
be  sustained  on  the  basis  any  assignments  of  error 
or  fact  alleged  in  the  petition  have  now  been  con- 
ceded, abandoned  or  withdrawn,  in  effect,  by  the 
Petitioner,  so  that  there  is  no  issue  or  no  necessity 
of  going  into  that  matter  further.  I  would  like  to 
have  that  motion  of  record. 

The  Court :  The  Court  will  take  it  under  advise- 
ment. 

Mr.  Crouter:  Now,  with  respect  to  the  fiscal 
year,  1942,  the  situation  is  very  similar  with  one 
exception,  if  the  Court  please.  As  I  read  the  peti- 
tion there  is  no  assignment  of  error  whatever 
relating  to  1942,  and  to  any  error  of  the  Commis- 
sioner, except  this  accounting  question  and  the 
question  of  accrual  or  cash  basis.  I  believe  that 
counsel  for  Petitioner  has  now  conceded  that  for 
both  years  Petitioner  is  conceding  to  be  on  the 
cash  basis,  as  previously  held  in  the  prior  case. 
And  since  there  is  no  error  whatever  relating  to 
any  action  of  the  Commissioner  with  respect  to 
1942,  I  move  that  decision  be  entered  in  favor  of 
the  Respondent  for  the  fiscal  year  1942  for  both  the 
income  tax  and  declared  value  excess  profits  tax 
deficiencies  in  the  amounts  asserted  in  the  deficiency 
notices,  which  amounts  were  previously  stated  by 
the  Court. 
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The  Court:    Motion  taken  under  advisement. 

Mr.  Crouter:  I  might  say  in  that  connection,  if 
the  Court  please,  there  is  only  one  matter  in  the 
petition  that  I  can  see  that  conceivably  refers  to 
this  1944  carry  back  question.  In  the  statement  of 
facts,  I  believe  I  can  [23]  cite  your  Honor  the 
exact  place  where  that  occurs. 

Mr.  Acret :    Is  it  page  18,  counsel  % 

Mr.  Crouter :   Yes.   Thank  you. 

On  pages  18  and  19  of  the  printed  amended  peti- 
tion, subparagraph  (i), — now,  mind  you,  if  the 
Court  please,  this  is  all  a  part  of  a  statement  of 
facts  which  is  really  repeated  by  reference  starting 
at  page  16,  but  it  all  refers  back  to  the  commence- 
ment of  Petitioner's  allegations  of  fact;  that  is  V, 
page  4. 

"The  facts  upon  which  the  Petitioner  relies  as  a 
basis  of  this  proceeding  are  as  follows: — " 

Then  we  go  down  through  considerable  setup  of 
facts  for  the  first  year  and  a  repetition  starting  at 
page  16  for  reference,  then  with  new  paragraphs, 
and  the  last  one  is  subparagraph  (i)  of  pages  18 
and  19.    That  relates  to  an  alleged  net  loss  for  1944. 

The  same  fiscal  year  ended  September  30,  1944, 
which,  under  the  two-year  provision  of  Section  122, 
relating  to  carry-back,  I  assume  Petitioner  now  de- 
sires to  have  carried  back,  and  asserted  for  1942. 

Respondent  on  time  and  as  soon  as  this  petition 
was  filed  denied  the  allegations  of  fact,  including 
subparagraph  (i).  I  don't  believe  there  is  any 
question  about  that.  That  has  been  denied,  since 
the  Respondent's  answer  was  filed  on  August  29, 
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1945.     That  remains  denied,  and  that  is  still  [24] 
Respondent's  position. 

Now,  with  respect  to  these  other  losses  referred 
to  in  that  subparagraph  (i)  at  the  top  of  page  19, 
Respondent  does  not  contest  other  losses  or  deduc- 
tions, except  on  account  of  this  bond  situation. 

As  I  see  this  case,  we  still  have  undecided  and 
pending  for  the  Court's  decision,  if  we  have  to  go 
into  that  here,  the  question  of  whether  Petitioner 
is  entitled  to  deductions  for  this  tax  or  interest.  I 
think  there  is  a  very  serious  question  whether  that 
matter  is  properly  before  the  Court.  I  believe  that 
counsel  has  referred  to  that  previously,  in  saying 
he  appreciates  there  is  no  issue  here  regarding  1944. 

Now,  it  is  contended  for  administratively,  and 
has  been  under  consideration  administratively,  that 
is  not  final.  It  is  not  conceded  that  the  Petitioner 
is  entitled  to  those  deductions,  as  counsel  said,  the 
statutes  are  still  open.  That  is  still  a  matter  for 
the  Bureau  of  Internal  Revenue  for  the  prior  years, 
1941  and  1942. 

If  the  Court  rules  that  is  a  pending  issue  in  this 
case  and  is  properly  before  this  Court  and  this  is 
the  appropriate  time  and  place  to  go  into  it,  the 
Respondent  is  prepared  to  go  through  and  litigate 
that  question. 

The  Court:     What  question,  Mr.  Crouter? 

Mr.  Crouter:  The  question  of  the  right  to  carry 
back  an  operating  loss  from  1944  to  offset  the  de- 
ficiency for  1942.  As  I  understand,  that  is  counsel 
present  position. 

The  Court:     Turning  to  pages  18  and  19,  does 
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Respondent  deny — I  know  that  Respondent  has 
denied  in  the  pleading — does  Respondent  now  at 
this  hearing  contest  and  deny  the  fact  that  losses 
in  the  amounts  stated  were  sustained  by  the  Peti- 
tioner in  its  fiscal  year  ended  1944? 

Mr.  Crouter :    Yes,  we  do,  if  the  Court  please. 

The  Court:     Only  $121,084.38? 

Mr.  Crouter:  There  are  different  amounts,  be- 
cause of  the  accounting  basis.  The  return  for  that 
year,  as  I  understand,  claimed  a  deduction  for  tax 
of  $123,666.17.  On  account  of  the  reclamation 
bonds. 

The  Court:  The  losses  itemized  on  pages  18 
and  19,  as  I  understand  it,  were  not  on  account  of 
taxes  but  were  by  reason  of  drilling  and  abandon- 
ment of  an  oil  well  as  were  other  itemized  losses 
appearing  on  19. 

Mr.  Crouter:    Yes. 

The  Court:  Those  are  alleged  in  the  amended 
petition,  a  total  of  $121,084.38. 

Mr.  Crouter:  I  believe  Petitioner's  position  is 
he  still  claims  losses  based  on  these  taxes  in  addi- 
tion to  those  items  which  are  specifically  enumer- 
ated. You  see,  he  does  have  the  total  figure  right 
at  the  last  line  on  page  18,  contending  for  a  net 
loss  of  seventy-three  thousand  [26]  plus.  And  that 
is  arrived  at  through  various  other  adjustments, 
but  they  include,  it  is  my  understanding  they  in- 
clude an  item  based  upon  these  alleged  taxes. 

The  Court:    Is  that  correct,  Mr.  Acret? 

Mr.  Acret:  Yes,  your  Honor.  Then  when  we 
were  put  on  the  cash  basis  the  Internal  Revenue 
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Agent  in  Charge — because  we  paid  some  two  hun- 
dred twenty-one  thousand  in  taxes  that  year  in 
cash — he  changed  our  net  loss  to  $120,000.00,  I  think 
it  is,  by  that  statement. 

It  is  true  this  petition  was  made  before  we  had 
to  concede  we  were  on  a  cash  basis,  and  it  changes 
the  amount  of  our  net  loss  to  the  basis  stated  in 
this  letter.  This  letter  concedes  the  payment  of 
$221,610.00  paid  by  certified  check  as  taxes  to  the 
County  Treasurer  during  the  year  1944.  That  in 
itself  is  part  of  our  return.  We  paid  that  amount 
or  would  be  on  a  cash  basis,  on  an  accruable  basis; 
we  just  deducted  $123,666.17.  Now,  that  alone  is 
sufficient  to  give  us  a  carry-back. 

The  Court:  Then  the  existence  of  a  loss  subject 
to  carry-back  depends  upon  this  tax  deduction  al- 
lowed in  this  tax  payment  allowed  in  1944,  is  that 
correct  ? 

Mr.  Acret:  Yes,  your  Honor.  We  contend  that 
in  1944,  due  to  change  in  circumstances,  there  is  no 
issue  as  to  that,  and  if  any  issue  subsequently  arises 
we  are  willing  to  have  this  carry  right  to  the  carry- 
back [27]  determined  by  the  final  determination  of 
that  question,  when  the  issue  of  1944  does  arise. 

Now,  all  we  have  is  a  statement  of  the  Agent  in 
Charge  approving  our  payment  of  taxes  in  two 
hundred  twenty-one  thousand  and  our  deduction  of 
that.  They  themselves  on  their  accounting  rendered 
to  us  include  that  in  the  net  loss  they  credit  us  with. 

The  Court:  As  I  understand,  now,  Mr.  Acret, 
all  you  want  is  an  order  now  in  this  proceeding 
that  you  are  entitled  to   a   carry-back  if,   as   and 
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when  it  is  determined  that  there  is  a  net  loss,  subject 
to  a  carry-back  in  1944,  is  that  right? 

Mr.  Acret:  That  would  be  the  effect  of  it.  That 
is  on  the  theory  your  Honor  has  jurisdiction  now 
to  grant  this  right  to  carry  back.  If  it  weren't 
granted  now  we  would  lose  all  our  right  to  relief. 

The  Court:  And  if  it  should  develop  there  is  no 
loss  subject  to  carry-back,  you  would  get  no  relief. 

Mr.  Acret:  That  is  right.  That  would  only  be 
common  justice,  to  have  that  provision. 

The  Court :  How  do  you  anticipate  that  question 
will  be  decided? 

Mr.  Acret:  It  will  be  decided  if  and  when  the 
Commissioner  changes  his  mind  as  to  this  state- 
ment rendered  and  instead  of  rendering  this  state- 
ment approving  the  return  [28]  assesses  a  deficiency 
for  1944.  That  is  all.  Then  there  will  be  precise 
issues  which  we  can  then  meet  on  the  cash  basis. 
As  it  is,  when  we  started  this  we  were  all  at  sea. 
As  Judge  Turner  said,  he  didn't  decide  whether  they 
were  on  accrual  basis  or  cash  basis.  He  decided 
we  were  on  a  cash  basis  with  reference  to  the  Con- 
away  Ranch. 

The  Court:    I  think  we  interrupted  Mr.  Crouter. 

Mr.  Crouter :  I  would  like  to  say,  about  the  ques- 
tion discussed  with  counsel,  I  don't  think  there  is 
any  misapprehension  or  misunderstanding  regard- 
ing the  position  of  the  Respondent,  as  exercised  by 
the  Technical  Staff  here  at  Los  Angeles  as  far  as 
the  Court  observes,  from  the  calendar,  this  case  was 
on  the  prior  calendar  we  had  this  spring.  It  was 
continued  over  from  that  calendar,  particularly  be- 
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cause  of  this  net  loss  question,  so  both  sides  would 
have  an  opportunity  to  go  over  and  consider  it.  I 
don't  want  the  Petitioner  to  have  any  misunder- 
standing about  the  position  of  the  Respondent  on 
this  question.  It  is  my  understanding  the  Bureau 
of  Internal  Revenue  and  the  Commissioner  do 
seriously  question  and  are  inclined  to,  and  disallow 
this  carry-back  based  on  the  bond  question;  and  at 
the  years  1941  and  1942,  which  are  before  the  Court 
now.  I  know  that  some  things  are  subject  to  ad- 
ministrative adjustment.  After  the  decision, 
whether  a  net  loss  carry-back  properly  could  be, 
even  after  the  Court  decided  this  [29]  question  on 
the  issues  presented,  it  might  be  subject  to  adjust- 
ment. I  am  not  intimating  and  my  own  guess  is 
the  Commissioner  would  not  allow  any  adjustment 
administratively,  such  as  the  Petitioner  now  claims, 
based  on  a  net  loss  carry-back  for  1944.  This  ques- 
tion has  been  up  and  discussed  by  the  staff.  Counsel 
has  been  informed  long  prior  to  today  we  do  not 
concede  that  point  and  we  do  not  concur  in  his 
position. 

In  other  words,  I  think  I  should  go  further  with 
my  opening  statement,  as  I  previously  planned  to 
and  tell  the  Court  the  basis  and  reason  for  that. 
Fundamentally  it  breaks  down  to  two  questions. 
I  might,  in  the  first  place,  say  there  is  very  serious 
question  in  Respondent's  mind  as  to  whether  there 
was  any  real  tax  or  any  real  interest  paid  here,  for 
which  a  deduction  should  be  allowed  or  recognized 
under  the  Internal  Revenue  Code.    We  have  a  very 


vs.  Birch  Ranch  and  Oil  Company  81 

unusual  situation,  in  that  it  is  a  closely  held  corpo- 
ration. 

It  is  my  understanding,  although  there  might  be 
some  slight  discrepancy,  Mr.  Birch  and  his  wife 
owned  entirely  and  they  have  for  years  owned  en- 
tirely the  Petitioner  corporation.  We  have  these 
bonds  held  by  Mr.  Birch.  We  have  the  land  owned 
by  the  corporation.  We  have  a  situation  here,  if 
the  Court  please,  where  the  Respondent  contends 
there  is  no  real  liability  for  paying  any  amounts  of 
interest  or  taxes,  so  that  there  is  no  real  foundation 
for  the  [30]  claiming  of  deductions. 

Now7,  that  breaks  down  into  several  points  or 
facets,  I  might  say.  If  we  go  into  this  question 
here  I  think  it  will  be  clear  and  no  doubt  whatever 
for  this  period  of  10  years,  from  1933  to  1943,  no 
payments  whatever  were  made,  no  demands  made. 
That  indicates  somewhat  the  question  whether 
there  was  any  real  legal  liability.  The  story  there 
is  a  rather  long  one  and  I  will  not  try  to  cover  all 
the  facts  in  the  opening  statement. 

On  the  question  of  liability  there  are  a  number  of 
things  I  would  like  to  mention,  if  the  Court  please. 
And  I  am  referring  now  to  the  question  of  these 
deductions  claimed  for  1944;  bring  it  right  down  to 
date.  Respondent's  position  is  there  were  no  valid 
bonds  outstanding  in  1944  which  required  any  pay- 
ments of  interest  or  taxes.  And  that  there  were 
no  real  lien  on  property  which  required  the  making 
of  such  payments.  I  might  also  state  it  is  my  view 
and  I  will  attempt  to  show  these  payments  were 
made 
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The  Court :  May  I  interrupt  again,  Mr.  Crouter  ? 
I  am  sorry  to  interrupt,  I  want  to  get  these  things 
straightened  out.  When  you  are  speaking  about 
the  Respondent's  position,  you  are  speaking  about 
the  Respondent's  position  as  you  know  it  at  this 
time,  and  not  with  reference  to  the  Revenue  Agent 's 
report  which  is  referred  to  by  Mr.  Acret  % 

Mr.  Crouter:    That  is  correct.  [31] 

The  Court:  And  you  are  not  referring  to  any 
formal  determination  of  the  tax  liability  of  the 
Petitioner  for  the  year  1944,  as  I  understand,  as 
there  has  been  no  determination  of  deficiency  or 
final  action  taken  by  the  Respondent  with  regard 
to  that. 

Mr.  Crouter :    That  is  correct,  if  the  Court  please. 

The  Court:  You  are  speaking  now  of  the  Re- 
spondent's position  as  to  this  case. 

Mr.  Crouter:  That  is  correct,  and  particularly 
in  support  of  our  denial  of  the  allegations  under 
the  fact  they  are  including  in  the  allegations  there 
was  a  net  loss  for  1944.  That  is,  it  is  very  meager 
and  it  is  very  thin.  There  is  that  allegation  in  the 
petition  and  that  has  been  denied.  I  am  arguing 
in  support  of  all  our  grounds  to  support  that  denial. 

As  the  second  point  on  the  question  of  liability, 
Respondent  contends  where  we  have  a  complete 
ownership  of  the  individual  and  the  corporation, 
the  individual  owning  the  bonds  and  the  corpora- 
tion owning  the  land,  and  that  there  is  no  real 
issuance  of  bond,  that  bonds  are  not  held  by  a  third 
party,  an  arm's  length  transaction,  there  again  we 
have  a  sort  of  merger  of  the  individual  and  his 


vs.  Birch  Ranch  and  Oil  Company  83 

corporation,  so  even  if  there  were  any  liability  at 
any  time  it  would  be  merged.  When  that  situation 
arose,  as  we  may  show  in  this  case,  there  was  an 
acquisition  by  Mr.  Birch  of  all  of  the  [32]  bonds 
which  were  outstanding,  even  in  addition  to  those 
which  he  did  not  acquire  at  their  inception.  I  be- 
lieve he  and  his  wife  held  most  of  the  bonds  right 
from  the  beginning.  They  had  contracts  and  ar- 
rangements and  agreements  wThereby  they  would 
own  and  control  this  entire  situation.  I  might 
clarify  one  part,  if  the  Court  please. 

Mr.  Acret:  I  was  going  to  say,  you  won't  have 
to  show — I  will  concede  all  these  facts.  They  are 
not  in  question. 

Mr.  Crouter:  I  would  like  to  clarify  one  thing, 
if  the  Court  please,  and  that  is,  this  was  not  an 
active  reclamation  project  instituted  and  carried 
out  at  the  time  the  Petitioner  was  formed  or  at  the 
time  these  bonds  were  issued.  As  I  understand, 
the  actual  reclamation  work  forming  the  basis  of 
all  this  was  long  before  this  reclamation  district 
was  organized  and  bonds  issued  to  the  tune  of  about 
$2,000,000.00,  and  then  on  certain  dates  in  1944, 
four  different  dates  on  some  subsequent  dates, 
amounts  were  routed  through  the  County  Treasur- 
er's office.  He  was  an  officer  of  some  kind  of  the 
reclamation  district,  also. 

I  wish  to  get  this  picture  across  to  the  Court.  On 
a  certain  date  an  amount  usually  close  to  $60,000.00, 
sometimes  a  little  less,  sometimes  a  little  more, 
would  be  paid  into  the  County  Treasurer's  office. 
He  would  immediately  draw  a  check  payable  to  the 
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holder  of  the  bond.  So  that  we  [33]  do  not  have 
payments  of  taxes  or  payments  for  work  under- 
taken in  a  real  sense.  We  have  an  exchange  of 
moneys  through  the  County  Treasurer's  office,  and 
that  is  the  best  that  the  Petitioner  could  show  here 
with  respect  to  payments  of  the  so-called  obliga- 
tions. That  runs  right  to  the  question,  as  the  Court 
will  perceive,  of  the  relationship  of  Mr.  Birch  and 
his  corporation.  There  is  a  question  here,  and  I 
will  confess  it  isn't  clear  in  my  mind,  if  the  Court 
please,  and  I  have  not  been  able  to  see  or  examine 
the  original  evidence,  as  to  what  bonds,  if  any, 
were  really  outstanding  during  the  1944  period. 
The  original  issue  was  1925,  and  it  has  been  con- 
tended that  there  was  a  re-issue  or  a  refunding 
operation,  and  then  a  second  re-funding  operation. 
I  am  not  certain  whether  counsel  contends  they 
were  bonds  of  the  second  re-funding  operation  or 
the  third  re-funding  operation,  which  were  out- 
standing, on  which  they  claim  they  made  payments 
in  1944.  But  even  if  bonds  were  drawn  up  and 
names  put  on  them,  and  they  were  on  the  face  of  it 
issued,  I  don't  believe  they  have  any  higher  stand- 
ing than  the  original. 

I  might  say  it  really  stems,  as  I  see  it,  from  the 
organization  of  the  reclamation  district  and  Mr. 
Birch  was  given  a  county  warrant  for  $2,000,000.00. 
He  received  this — Mr.  Birch  and  others,  I  should 
say,  Mr.  Conaway,  in  particular — I  believe  it  is  his 
father-in-law — they  [34]  received  this  warrant  that 
was  not  for  cash  put  in.  That  was  on  account  of 
reclamation  done  years  before.     That  was  the  con- 
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sideration  for  it.  That  warrant  was  not  left  out- 
standing. The  warrant  was  almost  immediately 
cancelled  of  record  and  the  warrant  was  exchanged, 
given  back  to  the  officials  of  the  accounting  and 
reclamation  district,  and  the  bonds  were  receded 
in  lieu  of  the  warrant. 

Now,  as  Respondent  sees  this,  if  the  Court  please, 
it  is  difficult  and  almost  impossible  for  us  to  see 
that  these  bonds  had  any  purpose  whatever,  affected 
anything  at  all  except  taxes.  They  did  not  affect 
actual  operations.  They  did  not  affect  any  real 
excavation  work  or  reclamation  work.  They  did 
not  create  this  system  and  situation  whereby  at 
first  merely  accruables  were  put  on  the  record, 
deductions  claimed  for  accruables.  There  was  no 
money  moving  whatever  at  first.  The  returns  were 
questioned  and  it  was  litigated  and,  as  counsel 
stated,  the  decision  of  the  Tax  Court  required 
actual  payment.  After  that  date  we  have  the  form 
of  payment  going  through.  Respondent  contends 
the  result  is  no  different,  in  effect,  as  Mr.  Birch  is 
taking  out  of  one  pocket  and  putting  in  another, 
and  is  not  the  proper  basis  for  a  tax  deduction. 

To  go  on  with  some  other  point  here,  I  will  be 
as  brief  as  I  can.  I  think  the  facts  will  show,  if 
we  get  into  the  question,  oftentimes  the  parties 
would  go  to  a  [35]  bank  and  borrow  enough  money 
so  that  they  could  make  out  a  cashier's  check,  which 
would  go  to  the  Treasurer,  and  then  he  would  hold 
that  check  and  in  exchange  for  it  he  would  issue  one 
purporting  to  pay  bonds,  coupons.  All  of  this,  I 
might  say,  is  not  principal.     The  principal  amount 
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has  never  been  changed,  as  I  understand  it.  This 
all  relates  to  interest,  which  is  supposed  to  have 
been  paid  on  the  original  assessment  or  situation 
arising  out  of  the  creation  of  the  district  and  issu- 
ance of  the  bonds.  I  believe  the  record  will  be 
clear,  in  spite  of  what  my  good  friend  Mr.  Acret 
says,  there  is  no  real  tax  angle.  It  was  interest  on 
that  original  obligation,  if  there  was  any.  By  the 
same  token,  it  is  interest  on  the  coupons.  About 
the  same  rate  applies,  6  per  cent,  through  here.  We 
will  have  $60,000.00  payment  going  through  the 
Treasurer's  office,  ostensibly  as  an  assessment  or 
claim  made  by  the  county,  and  then  the  Treasurer 
pays  out  6  per  cent  interest,  which  would  be  $60,- 
000.00.  And  that  would  be  received  by  Mr.  Birch 
as  tax  exempt  interest.  It  involves  the  question 
of  the  law  and  regulations  of  tax  exempt  interest, 
with  respect  to  moneys  from  a  municipality.  That 
is  the  way  this  thing  has  operated  for  years,  if  the 
Court  please. 

The  Respondent's  position  is  that  the  whole 
corporate  entity  of  the  Petitioner,  particularly, 
should  be  entirely  disregarded.  That  for  all  tax 
purposes  the  [36]  corporation  and  Mr.  Birch  and 
his  wife  are  one  and  the  same  thing.  There  is  no 
real  substance  to  the  transactions  giving  rise  to  the 
deductions.  Therefore,  the  Respondent  contends 
that  particularly  in  this  proceeding  relating  to  the 
years  1941  and  1942,  first,  there  is  no  real  issue  or 
question  before  the  Court  showing  error  in  the  Com- 
missioner's determination.  And  even  if  this  1940 
allegation  is  relied  upon  there  is  no  merit,  no  basis 
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in  that  and  certainly  it  has  not  been  shown,  up  to 
this  point,  that  there  is  any  basis  for,  that  any  legal 
liability  or  obligation  calling  for  such  payments, 
there  is  a  serious  question  as  to  whether  Petitioner 
actually  made  those  payments.  I  do  not  even  con- 
cede that. 

The  Court:  Well,  Mr.  Crouter,  as  I  understand 
the  petitioner's  position,  it  is  that  in  1942,  Peti- 
tioner concedes  that  there  are  the  deficiencies  in 
income  tax  and  excess  profits  tax,  as  determined  by 
the  Respondent,  but  prays  an  order  of  this  Court  in 
this  proceeding,  and  which  would  be  a  part  of  the 
order  fixing  the  amount  definitely  of  the  deficiencies 
to  the  effect  that  the  Petitioner  shall  be  entitled  in 
a  computation  of  its  tax  liabilities  for  the  fiscal  year 
ended  September  30,  1942,  to  the  carry  back  of  a 
loss  sustained  in  1944,  if  it  shall  be  finally  deter- 
mined in  the  proper  proceeding  that  there  is  a  loss 
in  1944. 

Now,  I  take  it,  that  such  an  order  in  this  [37] 
proceeding  would  not  be  binding  as  to  any  question 
later  arising  with  regard  to  the  1944  tax,  but  would 
merely  safeguard  the  Petitioner  as  to  1942,  in  the 
event  that  there  should  be  found  a  loss  subject  to 
carry-back  in  1944.  It  would  certainly  seem  to  me 
premature  in  this  proceeding  to  litigate  a  matter 
which  has  never  passed  through  the  final  determina- 
tive processes  of  the  Respondent,  as  to  1944.  And 
it  is  hard  for  me  to  find  how  there  is  really  much 
difference  between  the  parties  in  this  proceeding, 
which  is  the  subject  of  litigation  here. 
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Mr.  Crouter:  If  the  Court  please,  I  don't  mean 
to  gloss  over  that.  I  appreciate  the  Court's  position 
there.  It  seems  to  me,  under  my  understanding  of 
Section  122,  it  is  quite  possible  or  even  probable 
that  the  1944  question  could  be  handled  in  that 
manner.  As  I  recall,  though,  and  I  am  just  going 
by  memory,  I  should  have  brought  the  code  number, 
Section  122  (g)  has  a  provision  that  decisions  are 
subject  to  later  renew  or  adjustment  because  of  a 
net  loss  carry-back. 

The  Court:  I  admire  counsel's  temerity  in  even 
attempting  to  quote  from  122  or  121,  or  any  of  those 
allied  sections.    That  is  122  (g),  you  say? 

Mr.  Crouter :  I  appreciate  I  am  hazarding  a  great 
deal. 

Mr.  Acret:  I  think  your  hazard  is  correct.  I 
think  that  is  correct,  122. 

The  Court:  I  think  counsel  had  better  look  it 
up.  I  can't  find  it. 

Mr.  Crouter:  We  will  be  glad  to  go  into  that. 
I  can  appreciate  this  question  quite  possibly  could  be 
settled  administratively  between  the  Commissioner 
and  the  Petitioner  here  for  the  year  1944  or  we 
might  find  ourselves  back  before  your  Honor  or  some 
other  Judge  litigating  the  1944  case. 

I  can  appreciate  that  properly  belongs  to  a  1944 
adjustment. 

The  Court :  It  would  seem  to  me,  while  I  appre- 
ciate from  the  statement  of  counsel  that  the  question 
is  a  very  interesting  question,  and  I  had  a  little  bit 
of  that  problem  in  the  Adler  Realty  Company  case 
in  which  I  finally  ended  up  writing  the  dissent,  but 


vs.  Birch  Ranch  and  Oil  Company  89 

it  is  a  rather  interesting  problem.  But  I  don't  see 
how  it  can  very  well  be  presented  in  this  proceeding. 

Mr.  Crouter:  I  had  serious  doubt  about  the 
jurisdiction.  That  is  the  reason  I  wanted  particu- 
larly to  point  out  the  exact  status  of  the  pleadings 
here. 

The  Court:  I  do  think  that  perhaps  the  plead- 
ings are  sufficient  to  justify  the  entering  of  an 
order  of  the  kind  outlined,  that  is,  saying  there  is  a 
deficiency  subject  to  adjustments  on  account  of  a 
necessary  loss  [39]  carry-back,  if  any. 

Mr.  Crouter:      Yes. 

Mr.  Acret:     Yes. 

The  Court :  I  would  certainly  not  want  to  deter- 
mine that  in  this  proceeding.  Now,  I  don't  want 
to  urge  counsel  to  act  unduly  hastily  in  this  case, 
because  in  matters  of  procedure  one  error  can  lead 
to  an  awful  lot  of  resulting  errors. 

Do  counsel  feel  there  should  be  any  evidence  sub- 
mitted in  this  proceeding? 

Mr.  Acret:     I  do,  your  Honor. 

The  Court:  Such  as  the  introduction  in  evidence 
of  the  findings  of  fact  and  opinion  in  the  Turner 
case? 

Mr.  Acret:  Here  is  what  I  propose  to  do,  and  I 
think  possibly  it  would  be  agreeable  to  counsel,  is 
to  put  in  this  letter,  which  establishes  our  infor- 
mation to  date,  and  the  findings  of  fact  referred  to 
in  the  letter,  and  a  photostatic  copy  of  our  tax 
return  showing  the  loss  of  $84,000.00,  and  the  virtual 
approval  of  that  loss  and  increase  of  the  loss  by  the 
position   taken  at  this   time   by   the   Internal   Re- 
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venue  Agent  in  Charge.  I  think  that  is  sufficient 
to  give  the  Court  jurisdiction  to  keep  us  open, 
the  right  to  the  carry-back.  That  is  all.  Automati- 
cally, if  they  don't  go  further  with  it,  why,  that 
will  be  sufficient.  If  they  do  go  further  with  it,  in 
common  justice  they  are  [40]  protected;  nobody  is 
hurt.  There  is  no  issue  as  to  1944  that  is  before  the 
Court  or  that  we  would  be  obliged  to  meet  at  this 
time. 

Mr.  Crouter:  I  might  say,  if  the  Court  please, 
it  isn't  clear  to  me  that  would  be  a  good  method  of 
procedure  here.  Certainly,  on  behalf  of  the  Re- 
spondent, if  the  Petitioner  admits,  to  go  into  the 
merits  of  the  question  of  1944  I  must  certainly 
protect  myself  and  put  in  a  good  deal  of  evidence. 
We  will  find  ourselves  litigating  the  1944  question. 

The  Court:  I  understand  the  Revenue  Agent's 
letter,  to  which  counsel  refers,  will  not  be  submitted 
as  proof  to  any  of  the  facts  set  out  therein  or  the 
existence  of  the  losses  referred  to,  but  merely  to 
prove  that  at  the  present  time  there  has  been  an 
official  recognition  on  the  part  of  the  Respondent 
there  may  be  a  net  loss  allowed  in  1944. 

Mr.  Acret :  That  is  it  exactly.  Further  than  that 
counsel  doesn't  need  to  worry,  we  are  conceding  the 
matter  may  be  left  open.  We  are  conceding  it  isn't 
any  decision  on  the  merits. 

The  Court :  It  is  obviously  a  matter  of  law.  The 
Revenue  Agent's  report  is  the  tentative  proposi- 
tion  

Mr.  Acret:      Yes. 

The  Court:     and  it  must  be  construed  in  the 
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light  [41]  of  the  statements  made  by  counsel  for 
the  Respondent  that  at  the  present  time,  so  far  as 
the  Respondent  counsel  knows,  the  re-disposition 
with  regard  to  1944  is  contrary  to  that  taken  by  the 
Revenue  Agent  in  the  report  referred  to. 

Mr.  Crouter:  That  is  correct.  I  wanted  to  clear 
it  up.  That  is  not  agreed  to  by  Respondent,  as  hav- 
ing any  evidentiary  value. 

The  Court:  The  Respondent  does  not  agree  that 
that  now  represents  the  Respondent's  position  on 
it,  and  the  Respondent  counsel  does  not  agree  any 
of  the  facts  therein  contained  are  true,  but  the  Re- 
spondent does  not  deny,  however,  that  that  letter 
was  written. 

Mr.  Crouter :     That  is  correct. 

The  Court:     Yes. 

Mr.  Acret:  That  being  the  case,  we  offer  in  evi- 
dence at  this  time  the  letter  from  the  Internal 
Revenue  Agent  in  Charge  dated  January  22,  1947, 
with  three  pages  attached  thereto. 

The  Court:  I  take  it  that  that  is  offered  in  evi- 
dence for  the  purpose  of  showing  that  as  of  the  date 
of  that  letter  the  Commissioner  of  Internal  Revenue 
recognized  there  was  an  allowable  net  loss  for  the 
year  1944,  is  that  correct  ? 

Mr.  Acret :     That  is  right. 

Mr.  Crouter :  And  if  the  Court  please,  I  will  [42] 
object  to  that  on  the  ground  it  is  irrelevant  and  im- 
material under  the  issues  in  this  case.  It  is  not  final 
and  there  is  no  basis  of  estoppel  or  final  action 
shown  by  the  letter. 
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The  Court:  Objection  overruled.  Admitted  for 
the  purpose  stated. 

Mr.  Acret:  May  we  substitute  a  photostatic 
copy? 

The  Court:     Leave  granted. 

The  Clerk:     Exhibit  1. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  1.) 

The  Court:  It  may  be  withdrawn  and  a  photo- 
static copy  substituted. 

Mr.  Acret :  At  this  time  we  offer  the  findings  of 
fact  of  the  Tax  Court  in  Docket  109993,  excluding 
therefrom  my  pencil  marks  which  are  not  a  part  of 
the  exhibit. 

The  Court:     Is  there  any  objection? 

Mr.  Crouter:  If  your  Honor  please,  yes.  This 
involves  a  question  which  I  don't  want  to  prolong 
the  proceedings  with,  but  there  are  one  or  two 
things  in  there,  if  the  Court  please,  I  believe  are 
inadvertent  and  they  are  not  real  facts.  They  are 
references  to  payments  which  were  during  that 
period  when  no  payments  were  made.  It  may  be 
based  upon  the  testimony  in  the  prior  hearing.  I 
know  that  the  findings  in  the  main  are  accurate  and 
covers  the  picture.  There  are  certain  things  in  that 
that  may  prejudice  [43]  the  Respondent's  position. 
I  cannot  concede  all  those  facts  stated  there  are  true 
and  correct.  I  am  prepared  in  this  proceeding  to 
prove  the  contrary  to  some  of  them. 

I  object  on  the  ground  they  are   references  to 
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state  court  proceedings,  which,  as  a  matter  of  fact, 
were  not  real  adversary  proceedings.  Respondent 
excepts  and  objects  on  that  ground.  I  have  pre- 
pared a  summary  of  all  the  findings  with  the  excep- 
tion of  the  two  matters  I  mentioned  and  agreed  to 
stipulate  with  counsel  to,  in  the  event  we  proceeded. 
Those  are  the  facts  we  would  agree  to.  I  have  no 
objection  to  the  findings  and  opinion  going  in  for  the 
information  of  the  Court.  I  can't  agree  to  the  facts. 

The  Court:  I  question  how  important  any  of 
those  facts  contained  in  the  memorandum  and  opin- 
ion and  findings  are  in  this  case.  Ultimately  the 
question  I  have  is  a  procedural  question. 

Mr.  Crouter:  I  appreciate  that,  if  your  Honor 
please.  We  go  from  case  to  case.  I  don't  want  to 
be  confronted  with  a  1944  case,  particularly  if  I 
should  be  handling  this,  that  back  in  1947  I  agreed 
those  were  facts. 

The  Court :  Has  counsel  for  Petitioner  examined 
the  summary  of  the  facts  mentioned  by  counsel  for 
the  Respondent  % 

Mr.  Acret:  I  discussed  them  over  the  telephone 
with  [44]  counsel,  and  I  understand  he  wanted  to 
stipulate  as  to  facts  with  certain  conditions  added 
to  it,  at  least.  Over  the  telephone  I  couldn't  agree 
to  that.  But  I  would  like  to  call  your  Honor's  at- 
tention to  the  fact  these  findings  of  facts  are  the 
findings  of  fact  referred  to  in  Exhibit  1.  Properly 
they  should  be  supplemental  to  Exhibit  1. 

Mr.  Crouter:  I  have  no  objection  to  that  going 
in  merely  for  the  Court's  information  and  for  con- 
sideration  in   making   its   ruling   and    order   with 
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respect  to  the  net  loss  carry-back  question.  I  do 
not  concede  all  the  matters  stated  there  are  facts, 
and  I  do  not  wish  to  have  the  Commissioner  preju- 
diced in  any  future  proceeding  of  any  kind  in  court 
or  out  with  respect  to  anything  I  do  now  regarding 
this  statement. 

The  Court:  Well,  I  think  that  will  have  to  go 
in  in  one  way  or  another,  for  one  purpose  or  an- 
other, that  findings  of  Judge  Turner. 

Mr.  Crouter:     Yes. 

Mr.  Acret:  Whatever  the  legal  effect  of  that  is 
is  another  matter  that  results  just  as  a  matter  of 
law. 

The  Court:  I  will  overrule  the  objection  and  it 
will  be  admitted  in  evidence. 

The  Clerk:     Exhibit  2. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's 
Exhibit  No.  2.)  [45] 

Mr.  Acret:  We  offer  in  evidence  at  this  time 
photostatic  copies  of  Petitioner's  income  tax  return 
for  the  fiscal  year  ending  September  30,  1944. 

The  Court:     Is  there  any  objection? 

Mr.  Crouter:     No  objection  to  that. 

The  Court :     It  will  be  accepted  in  evidence. 

The  Clerk:     Exhibit  3. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's 
Exhibit  No.  3.) 

Mr.  Acret:     With  that  Petitioner  rests,  upon  the 
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request  heretofore  made  in  the  opening  statement 
that  the  Court  allow  the  matter  to  be  kept  open 
upon  the  conditions  heretofore  stated  by  the  Court. 

The  Court:  I  have  as  part  of  the  record  two 
motions  made  by  the  attorney  for  the  Respondent 
squarely  asking  for  the  determinations  of  deficiency 
by  this  Court,  as  determined,  which  I  took  under 
advisement. 

I  think  it  might  be  well,  in  view  of  the  rather 
unusual  character  of  the  motion  made  by  you,  Mr. 
Acret,  that  it  should  be  reduced  to  writing  and  filed. 

Mr.  Acret:  Yes.  I  am  sure  counsel  and  I  can 
agree  on  it. 

The  Court:  So  I  will  have  before  me  exactly 
what  Petitioner  suggests  in  this  matter. 

Mr.  Acret:  Counsel  is  easy  to  work  with.  [46] 
Nevertheless,  we  can  get  something  out  that  will  be 
agreeable. 

The  Court:  Mr.  Crouter,  do  you  have  any  mat- 
ters? 

Mr.  Crouter:  No.  If  the  Court  please,  in  view 
of  my  understanding — and  I  want  to  briefly  refer 
to  that — this  is  not  in  an}^  way,  or  any  sense  to  be 
taken  as  an  adjusting  of  1944  fiscal  year  on  the 
merits,  but  merely  to  hold  open  this  question  of 
carrying  forward.  Respondent  does  not  offer  evi- 
dence at  this  time. 

The  Court:  I  think  it  would  be  very  difficult 
for  me,  on  the  facts  I  have  before  me,  to  make  any 
determination.  I  don't  see  how  I  would  really.  I 
don't  see  at  the  present  time  the  jurisdiction  that  I 
would  have. 
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Mr.  Crouter:  Yes.  I  don't  want  anything  to  be 
construed  against  me  by  my  silence. 

The  Court:  It  seems  to  me  the  only  question  I 
have  to  determine  is  do  I,  under  the  pleadings  and 
the  facts  that  are  before  me,  have  the  right  to  make, 
in  effect,  a  determination  of  deficiency,  to  enter  an 
order  re-determining  the  deficiency  in  the  amount 
as  determined,  with  a  conditional  qualification,  so 
to  speak,  that  in  the  ultimate  amount  to  be  paid 
by  the  Petitioner  credit  shall  be  given  on  account 
of  a  possible  loss  carry-back  for  1944,  in  an  amount 
which  has  not  yet  been  determined  and  which  I 
do  not  attempt  or  in  any  way  purport  to  deter- 
mine. [47] 

Mr.  Acret:     That  is  it  exactly. 

The  Court:  In  my  experience  there  has  never 
been  such  an  order  issued.  It  may  well  be  under  the 
statute  such  an  order  can  be  issued.  So  far  as  I 
know  it  has  never  been  determined.  Are  counsel 
familiar  with  that? 

Mr.  Acret:  I  feel  satisfied,  your  Honor,  I  have 
made  some  search.  There  is  no  precedence  for  it. 
There  is  no  precedent  for  the  particular  situation 
we  find  ourselves  in.  Section  122  is,  I  am  sure,  one 
that  leaves  us  the  right  to  relief  and  if  your  Honor 
makes  that  open,  why,  it  will  keep  the  right  to  relief 
open. 

The  Court:  But  then  the  question  comes  up, 
assuming  that  you  have  the  right  to  relief,  what 
kind  of  relief  is  it,  administrative  relief  which  has 
to  go  through  the  Bureau  of  Internal  Revenue,  or 
is  it  a  relief  which  can  be  prescribed  in  an  order  by 
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this  Court,  and  that  is  something  I  don't  know 
about. 

Mr.  Acret:  Your  Honor,  it  clearly  is  relief  that 
may  be  prescribed  by  this  Court.  We  made  the 
necessary  allegations  and  we  asked  in  our  petition 
for  relief  by  the  Court.  If  it  weren't  done  in  that 
way  I  don't  think  that  we  would  be  protected.  It 
would  be  a  jurisdictional  question.  The  only  reason 
we  can  be  granted  relief  is  we  are  before  the  Court 
with  that  question.  We  are  before  it  with  the  facts 
alleged,  for  a  relief  prayed  for.  The  alternative,  [48] 
if  we  don't  get  the  relief  made  under  the  errors 
assigned — there  was  no  error  made  by  the  Commis- 
sion— the  fact  we  have  a  right  to  carry-back  because 
of  errors  by  the  Commissioner,  therefore,  we 
couldn't  assign  an  error. 

We  had  a  right  when  we  brought  this  petition, 
and  I  take  credit  to  myself  for  foreseeing  this  pos- 
sibility, that  wre  might  not  get  anywhere  with  the 
Supreme  Court,  but,  in  any  event,  if  we  got  the  mat- 
ter before  the  Court,  this  Court  would  then  have 
jurisdiction  to  do  justice  and  grant  us  a  relief 
to  any  carry-back  that  it  would  appear  we  are  en- 
titled to. 

So  it  is  a  question  of  relief  by  an  order  of  the 
Court.  That  is  what  we  are  here  for.  We  ask  for 
that.  The  Court  has  jurisdiction  to  do  that  very 
thing. 

The  Court:  As  I  understand  it,  the  Petitioner 
rests  ? 

Mr.  Acret:     Yes,  your  Honor,  we  rest. 

The  Court:     And  Respondent  rests? 
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Mr.  Crouter:  That  is  correct.  In  response  to 
your  Honor's  inquiry,  I  might  say  this:  I  don't 
know  as  it  will  have  a  great  deal  of  effect  on  this. 
This  question  came  up  in  connection  with  stipulated 
questions  of  corporate  excess  profits,  particularly, 
and  pursuant  to  instructions  of  our  office  in  some 
of  the  stipulations  we  have  included  a  provision 
that  the  deficiency  so  agreed  upon  is  subject  to  [49] 
adjustment  for  any  net  loss  carry-back,  if  any.  That 
is  being  worked  out,  but  I  have  never  had  a  case 
exactly  like  that.  I  am  content  to  submit  this  case 
under  the  circumstances  your  Honor  has  stated. 

Mr.  Acret:  The  Commissioner  himself  could 
grant  administrative  relief  in  addition,  but  the 
relief  from  your  Honor  is  an  order  by  the  Court. 
It  is  our  contention,  I  respectfully  submit,  your 
Honor. 

The  Court:  The  briefs  will  really  not  be  elabo- 
rate briefs,  in  that  there  will  not  be  much  discussion 
of  the  facts.  It  will  really  be  in  the  nature  of 
memorandum  more  than  briefs.  I  do  think  prob- 
ably briefs  should  be  filed,  unless  counsel  can  get 
together  and  agree. 

Mr.  Crouter  referred  to  the  evolution  to  admin- 
istrative procedure  in  this  matter.  It  might  be  that 
the  evolution  will  disclose,  say,  a  policy  which  will 
permit  counsel  to  agree  upon  an  order  to  be  entered 
in  this  case. 

Mr.  Acret :  What  I  was  trying  to  do,  your  Hon- 
or, and  I  appreciate  the  situation  that  you  are  in, 
and  the  hundreds  of  these  matters,  was  to  get  one 
of  these  that  could  be  disposed  of  right  now  in  a 
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clear  cut  manner  so  you  won't  have  this  one  on 
your  neck,  at  least,  from  now  on.  That  is  all.  It 
could  be  disposed  of  without  briefs  or  anything  else, 
and  it  is  one  you  wouldn't  have  to  take  home  with 
you.  [50] 

The  Court:  Well,  I,  of  course,  would  like  it  at 
the  present  time,  and  I  think  counsel  are  entitled 
to  indicate  their  positions  in  briefs,  so  I  will  just 
make  an  order  that  briefs  may  be  filed  pursuant 
to  the  rules. 

Mr.  Acret:     Very  well,  your  Honor. 

The  Court:  I  again  suggest  to  counsel  for  Peti- 
tioner that  a  written  motion  be  filed  embodying  the 
matters  outlined  in  your  opening  statement. 

Mr.  Acret :     Yes,  your  Honor. 

Mr.  Crouter :     Thank  you. 

The  Court :     Thank  you. 

(Whereupon,  at  11:25  o'clock  a.m.,  Monday, 
June  30,  1947,  the  hearing  in  the  above-entitled 
matter  was  closed.) 

Filed  T.C.U.S.  July  22,  1947.  [51] 
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[Title  of  Tax  Court  and  Cause.] 

MEMORANDUM  FINDINGS   OF  FACT 
AND  OPINION 

Kern,  Judge: 

Respondent  determined  deficiencies  in  petitioner's 
income  taxes  and  declared  value  excess-profits  taxes 
for  the  taxable  years  ended  September  30,  1941  and 
1942,  as  follows: 


Year 

Income  Tax 

Declared  Value 
Excess-Profits  Tax 

1941 

1942 

$  7,833.44 

11,915.67 

$4,565.41 
1,687.10 

In  its  amended  petition  filed  herein  on  July  25, 
1945,  petitioner  alleged  that  the  respondent  erred 
in  determining  these  deficiencies;  and  among  the 
errors  set  out  in  the  petition  alleged  that  respondent 
erred  in  determining  that  petitioner  was  on  the  cash 
receipts  and  disbursements  basis,  and  in  disallowing 
"the  deduction  (claimed  as  taxes)  of  $120,000  in- 
terest on  $2,000,000  of  bonds  issued  by  Reclamation 
District  No.  2035  *  •  *  ."i  In  paragraph  V  (i)  of 
the  amended  petition  the  following  allegation  of 
fact  was  made: 

That  during  petitioner's  fiscal  year  ending  Sep- 
tember 30,  1944,  petitioner  suffered  a  loss  in  the  sum 
of  $73,556.88  by  reason  of  the  drilling  and  abandon- 
ment of  an  oil  well  known  as  the  Stovall-Wilcoxson 
well,  and  the  leasehold  interest  in  connection  there- 
with; that  in  the  same  year  this  petitioner  suffered 


JThe  quoted  langauge  is  taken  from  the  notice  of 
deficiency. 
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losses  from  sales  of  property  other  than  capital 
assets  as  follows: 

A  338-acre  farm  situated  in  Stanislaus 

County,   California $36,417.50 

Lots  61,  112,  141,  Tract  993 1,160.00 

Lots  32,  36,  60,  91,  Tract  993 1,520.00 

Lots  87,  62,  189,  90,  108,  Tract  993 1,730.00 

Lot  201,  Tract  993   1,200.00 

Store  Building,  320  Venice  Blvd., 

Los  Angeles 5,500.00 

that  in  its  income  tax  leturn  for  said  year  peti- 
tioner listed  and  deducted  all  of  the  aforesaid  items 
of  loss  in  the  total  sum  of  $121,084.38;  that  should 
this  court  deny  any  part  of  this  petitioner's  petition 
herein  this  petitioner  desires  to  carry  back  to  its 
fiscal  year  ending  September  30,  1942,  as  much  of 
said  losses  in  the  said  sum  of  $121,084.38,  up  to 
$25,000.00  thereof,  as  may  be  necessary  to  offset  any 
part  of  the  said  tax  deficiencies  involved  herein. 

In  paragraph  (i)  of  the  prayer  of  the  amended 
petition,  petitioner  asks  as  follows : 

That  should  this  court  deny  any  part  of  this  peti- 
tioner's petition  herein  that  petitioner  be  adjudged 
entitled  to  carry  back  to  its  fiscal  year  ending 
September  30,  1942,  as  much  of  said  losses  in  the 
said  sum  of  $121,084.38,  up  to  $25,000.00  thereof, 
as  may  be  necessary  to  offset  any  part  of  the  said 
deficiencies  involved  herein. 

Respondent  denied  the  material  allegations  of 
petitioner's  amended  petition  by  answer  filed  on 
August  29.  1945. 
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At  the  hearing  held  herein  on  June  30,  1947, 
counsel  for  petitioner  conceded  that  there  were  de- 
ficiencies in  tax  as  determined  by  respondent,  but 
asked  that  the  Court,  in  its  decision  to  be  entered 
in  this  proceeding,  provide  by  order  that  the  peti- 
tioner should  be  entitled,  in  computing  its  tax 
liability  for  the  fiscal  year  1942,  to  the  carry-back 
of  losses  sustained  in  1944,  if  it  should  be  deter- 
mined in  the  proper  proceeding  that  there  were 
losses  in  1944  subject  to  carry-back.  Respondent 
moved  orally  that  a  decision  be  entered  in  favor 
of  respondent  in  the  amounts  of  the  deficiencies 
determined  by  him  as  to  each  of  taxable  years  here 
involved.     These  motions  taken  under  advisement. 

Petitioner  concedes  that  no  net  operating  loss 
from  1944  may  be  carried  back  to  1941.  As  to  peti- 
tioner's fiscal  year  ended  September  30,  1941,  and 
the  deficiencies  determined  by  respondent  in  peti- 
tioner's taxes  for  that  year,  respondent's  motion  is 
granted. 

Upon  brief  the  petitioner's  position  is  stated  as 
follows : 

We  respectfully  submit  that  respondent's  motion 
as  to  the  determination  of  the  deficiency  for  1942, 
ought  to  be  denied  and  that  petitioner  on  the  other 
hand  ought  to  be  granted  temporary  relief  herein 
by  this  court's  determination  (in  lieu  of  the  grant- 
ing of  a  motion)  as  follows: 

1.  That  petitioner  is  entitled  to  carry  back  to 
the  year  1942,  such  operating  loss  as  it  may  have 
suffered  during  the  year  1944. 
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2.  That  the  existence  of  such  operating  loss  for 
the  year  1944  cannot  be  determined  in  this  pro- 
ceeding. 

3.  That  the  question  of  petitioner's  right  to  a 
re-determination  of  the  deficiency  assessment  for 
1942  be  held  open  until  the  commissioner's  deter- 
mination of  the  existence  or  non-existence  of  such 
operating  loss  shall  have  become  final,  or  shall  have 
become  lost  by  the  running  of  the  statute  of  limi- 
tations. 

At  the  hearing  herein  petitioner  introduced  in  evi- 
dence its  income  and  declared  value  excess-profits 
tax  return  for  the  fiscal  year  ended  September  30, 
1944,  which  showed  net  income  in  a  minus  figure  of 
$84,179.37  and  reflected  the  loss  alleged  in  the  peti- 
tion, a  report  of  the  internal  revenue  agent  in 
charge,  Los  Angeles  Division,  covering  the  exami- 
nation of  its  income  tax  return  for  that  year,  and  the 
Memorandum  Findings  of  Fact  and  Opinion  entered 
by  this  Court  on  April  20,  1944,  in  the  case  of  Birch 
Ranch  and  Oil  Co.,  Docket  No.  109993,  which  invol- 
ved the  tax  liability  of  petitioner  for  the  years  1937 
and  1939.  The  report  of  the  internal  revenue  agent 
made  no  adjustments  with  regard  to  petitioner's 
tax  liability  for  the  fiscal  year  1944,  but  in  the 
statement  attached  thereto  adjusted  the  net  income 
as  disclosed  by  the  return  by  increasing  the  net  loss 
from  $84,179.37  to  $186,899.37.  The  report  contains 
the  following  statement: 

The  additional  Net  Loss  as  shown  in  this  report  is 
brought  about  by  the  allowance,  in  full,  of  amounts 
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paid  by  the  taxpayer  in  this  fiscal  year  for  assess- 
ment taxes  on  Reclamation  District  #2035.  A  part 
of  the  amount  paid  in  this  year  covers  amounts 
accrued  on  the  corporation's  books  in  prior  years, 
and  disallowed  in  the  prior  Agent's  reports  as  de- 
ductions since  the  corporation  was  on  a  cash  basis. 
For  a  breakdown  of  these  amounts  see  Schedule  1-A 
of  this  report. 

The  findings  as  shown  in  this  report  were  dis- 
cussed with  Mr.  Robert  K.  Landrum,  Secretary  of 
the  taxpayer  corporation,  who  agreed  to  all  the 
proposed  adjustments  shown  in  this  report. 

At  the  hearing  herein  counsel  for  respondent  re- 
affirmed the  denial  contained  in  his  answer  relating 
to  the  ultimate  fact  of  petitioner's  operating  losses 
for  1944,  and  stated  that  the  report  of  the  internal 
revenue  agent  in  charge  did  not  represent  the  re- 
spondent's position  with  regard  thereto. 

Respondent,  on  brief,  contends  that  there  is  no 
evidence  in  the  record  upon  which  a  finding  can  be 
made  as  to  the  amount,  if  any,  of  net  loss  carry-back 
from  1944  to  1942,  to  which  petitioner  is  entitled; 
that  this  is  an  issue  raised  in  the  pleadings  upon 
which  petitioner  has  the  burden  of  proof ;  that  there 
has  been  a  failure  of  proof ;  and  that,  since  petitioner 
concedes  the  correct  determination  of  the  defi- 
ciencies for  1941  and  1942  (aside  from  the  question 
of  the  net  loss  carry-back)  unconditional  and  imme- 
diate decisions  should  be  entered  for  the  full  amount 
of  the  deficiencies  as  determined  by  the  respondent. 

As  we  have  pointed  out,  petitioner  on  brief  takes 
the  position  "that  the  existence  of  [the]  operating 
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loss  for  the  year  1944  cannot  be  determined  in  this 
proceeding,"  while  the  respondent's  position  on 
brief  is  equally  explicit  that  the  operating  loss  for 
the  year  1944  sought  to  be  carried  back  to  1942 
is  an  issue  in  this  proceeding  and  must  be  decided 
herein. 

The  respective  positions  of  counsel  were  not  so 
definitely  stated  at  the  time  of  the  hearing  herein. 
Although  the  opening  statements  of  counsel  for  the 
parties  were  quite  long,  it  is  not  clear  from  a  read- 
ing of  the  transcript,  and  was  not  clear  at  the  trial, 
what  their  several  contentions  were.  A  fair  state- 
ment of  petitioner 's  position  at  the  trial  seems  to  be 
as  follows:  While  certain  allegations  were  made  in 
the  petition  as  to  an  operating  loss  in  the  taxable 
year  1944  which  should  be  carried  back  to  1942,  the 
only  issue  in  this  proceeding  with  regard  to  such  a 
carry-back  was  the  good  faith  of  the  petitioner  in 
claiming  it  and  the  probability  of  its  existence.  The 
question  of  whether  there  was  such  an  operating  net 
loss  in  1944,  and  its  amount,  would  be  decided  on 
its  merits  in  a  proceeding  involving  the  taxable 
year  1944,  and  only  after  that  year  had  been  con- 
sidered administratively  and  with  finality  by  the  re- 
spondent, as  by  the  issuance  of  a  deficiency  notice  re- 
lating to  that  year.  Pending  such  administrative 
action  and  a  hearing  on  the  merits  as  to  the  net 
operating  loss  for  the  taxable  year  1944  in  a  pro- 
ceeding relating  to  that  year,  petitioner  requested  an 
order  in  this  proceeding  safeguarding  its  right  to  a 
carry-back  of  such  a  loss,  if,  when  and  to  the  amount 
it  was  ultimately  established. 
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Respondent's  position  at  the  trial  seems  to  be 
fairly  reflected  by  the  following  excerpt  from  his 
counsel's  statement: 

The  same  fiscal  year  ended  September  30,  1944, 
which,  under  the  two-year  provision  of  Section  122, 
relating  to  carry-back,  I  assume  Petitioner  now  de- 
sires to  have  carried  back,  and  asserted  for  1942. 

Respondent  on  time  and  as  soon  as  this  petition 
was  filed  denied  the  allegation  of  fact,  including 
subparagraph  (i).  I  don't  believe  there  is  any  ques- 
tion about  that.  That  has  been  denied,  since  the  Re- 
spondent's answer  was  filed  on  August  29,  1945. 
That  remains  denied,  and  that  is  still  Respondent's 
position. 

Now,  with  respect  to  these  other  losses  referred 
to  in  that  paragraph  (i)  at  the  top  of  page  19, 
Respondent  does  not  contest  other  losses  or  deduc- 
tions, except  on  account  of  this  bond  situation. 

As  I  see  this  case,  we  still  have  undecided  and 
pending  for  the  Court's  decision,  if  we  have  to  go 
into  that  here,  the  question  of  whether  Petitioner  is 
entitled  to  deductions  for  this  tax  or  interest.  I  think 
there  is  a  very  serious  question  whether  that  matter 
is  properly  before  the  Court.  I  believe  that  counsel 
has  referred  to  that  previously,  in  saying  he  appre- 
ciates there  is  no  issue  here  regarding  1944. 

Now,  it  is  contended  for  administratively,  and  has 
been  under  consideration  administratively,  that  is 
not  final.  It  is  not  conceded  that  the  Petitioner  is 
entitled  to  those  deductions,  as  counsel  said,  the 
statutes  are  still  open.  That  is  still  a  matter  for  the 
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Bureau  of  Internal  Revenue  for  the  prior  years, 
1941  and  1942. 

If  the  Court  rules  that  is  a  pending  issue  in  this 
case  and  is  properly  before  this  Court  and  this  is 
the  appropriate  time  and  place  to  go  into  it,  the 
Respondent  is  prepared  to  go  through  and  litigate 
that  question. 

The  judge  presiding  at  the  hearing  was  not  asked 
by  either  party  during  the  hearing  to  rule,  and  did 
not  then  rule  that  the  question  of  the  existence  and 
amount  of  the  net  operating  loss  carry-back  from 
1944  was  an  issue  pending  in  the  case,  and  one  which 
should  have  been  litigated  in  this  proceeding.  While 
he  made  no  ruling  on  the  question,  he  did  indicate  a 
reluctance  to  go  into  the  question  on  the  merits  in  the 
instant  case,  pointing  out  the  difficulties  incident  to 
the  judicial  determination  of  the  taxpayer's  tax 
liability  for  one  year  by  the  determination  of  its  net 
income  or  net  operating  loss  for  a  later  year  which 
had  not  been  subject  to  complete  administrative 
audit  and  review,  when  the  facts  necessary  to  such 
determination  were  disputed  by  the  parties.  Cf .  Uni- 
Term  Stevedoring  Co.,  3  T.  C.  917;  Pioneer  Para- 
chute Co.,  4  T.  C.  27. 

This  recitation  of  the  proceedings  at  the  hearing 
herein  necessary  to  present  in  a  fair  and  complete 
manner  the  question  which  is  now  before  us.  That 
question,  stated  broadly,  is  whether  the  existence 
and  amount  of  taxpayer's  net  operating  loss  for  one 
year  may  be  and,  in  this  case  are,  issues  to  be  deter- 
mined by  this  Court  in  a  proceeding  involving  its 
tax  liability  for  a  prior  year  to  which  the  net  oper- 
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ating  loss  for  the  later  year  is  sought  to  be  carried 
back,  when  the  years  in  questions  are  not  those  cov- 
ered by  Section  3780  of  the  Internal  Revenue  Code. 

It  should  be  noted  that  sections  3779  and  3780  of 
the  Internal  Revenue  Code,  added  by  section  4  (a) 
of  the  Tax  Adjustment  Act  of  1945,  are  not  avail- 
able to  petitioner  since  they  are  applicable  only  to 
taxable  years  ending  on  or  after  September  30,  1945, 
and  the  net  operating  loss,  sought  to  be  carried  back 
in  the  instant  case  is  from  the  taxable  year  ended 
on  September  30,  1944.  If  section  3780  had  been 
available  to  petitioner  it  might  have  filed  its  appli- 
cation for  a  tentative  carry-back  adjustment  of  the 
taxes  for  the  taxable  year  1942  at  any  time  within 
a  year  after  the  end  of  the  year  1944  and  might  have 
thereby  forced  the  Commissioner  to  take  immediate 
administrative  action  with  regard  to  such  adjust- 
ments. 

After  a  careful  study  of  the  question  in  the  light 
of  the  briefs  filed  herein,  we  are  now  of  the  opinion 
that  whether  there  is  a  net  operating  loss  of  pe- 
titioner for  the  taxable  year  1944  and  the  amount 
thereof  available  as  a  carry-back  to  1942  are  issues 
in  this  proceeding  and  must  be  decided  herein. 

Petitioner  is  entitled  to  deduct  from  gross  income 
a  "net  operating  loss  deduction  computed  under 
section  122."  Section  23  (s),  Internal  Revenue  Code, 
as  added  by  section  211  (a),  Revenue  Act  of  1939. 
Before  1942  the  net  operating  loss  deduction  in- 
cluded "the  amount  of  the  net  operating  loss  carry- 
over *  *  *"  from  the  two  preceding  years.  It  has 
never  been  questioned  that  with  regard  to  a  net  oper- 


vs.  Birch  Ranch  and  Oil  Company  109 

ating  loss  carry-over  from  a  preceding  year,  the 
existence  and  amount  thereof  is  properly  an  issue  in 
a  proceeding  involving  a  deficiency  determined  as 
to  a  later  taxable  year  in  which  a  taxpayer  claims 
such  carry-over  under  section  122.  See  Moore,  Inc., 
4  T.  C.  404,  affirmed  151  Fed.  (2d)  527;  Bush  Ter- 
minal Building  Co.,  7  T.  C.  793,  817 ;  Walter  G.  Mor- 
ley,  8  T.  C.  904,  916.  By  the  Revenue  Act  of  1942, 
the  net  operating  loss  deduction  was  made  to  include 
net  operating  loss  carry-backs.  Section  122  (b),  In- 
ternal Revenue  Code,  as  amended  by  section  153  (a) 
and  (c)  of  the  Revenue  Act  of  1942.  The  legislative 
history  of  this  amendment  indicates  that  Congress 
recognized  that,  in  the  usual  case,  a  taxpayer  could 
not  determine  the  amount  of  the  carry-back  until 
the  close  of  the  future  taxable  year  in  which  it  sus- 
tained the  net  operating  loss,  and  therefore  would 
have  to  pay  its  tax  without  regard  to  that  deduction, 
and  later  file  a  claim  for  refund.  See  Senate  Report 
No.  1631,  77th  Congress,  2nd  Session,  p.  123.  C.  B. 
1942-2,  p.  597. 

In  1945  subsection  322  (g)  was  added  to  the  Inter- 
nal Revenue  Code  and  made  retroactive  to  1941. 
That  subsection  reads  as  follows : 

(g)  Overpayments  Attributable  to  Net  Operat- 
ing Loss  Carry-Backs  and  Unused  Excess  Profits 
Credit  Carry-Backs. — If  the  allowance  of  a  credit 
or  refund  of  an  overpayment  of  tax  attributable 
to  a  net  operating  loss  carry-back  or  to  an  unused 
excess  profits  credit  carry-back  is  otherwise  pre- 
vented by  the  operation  of  any  law  or  rule  of  law 
other  than  section  3761,  relating  to  compromise,  such 
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credit  or  refund  may  be  allowed  or  made,  if  claim 
therefor  is  filed  within  the  preiod  provided  in  sub- 
section (b)  (6).  If  the  allowance  of  an  application, 
credit  or  refund  of  a  decrease  in  tax  determined 
under  section  3780  (b)  is  otherwise  prevented  by  the 
operation  of  any  law  or  rule  of  law  other  than  sec- 
tion 3761,  such  application,  credit  or  refund  may  be 
allowed  or  made  if  application  for  a  tentative  carry- 
back adjustment  is  made  within  the  period  provided 
in  section  3780  (a).  In  the  case  of  any  such  claim 
for  credit  or  refund  of  any  such  application  for  a 
tentative  carry-back  adjustment  the  determination 
by  any  court,  including  The  Tax  Court  of  the  United 
States,  in  any  proceeding  in  which  the  decision  of 
the  court  has  become  final,  shall  be  conclusive  except 
with  respect  to  the  net  operating  loss  deduction  and 
the  unused  excess  profits  credit  adjustment  and  the 
effect  of  such  deduction  or  adjustment,  to  the  extent 
that  such  deduction  or  adjustment  is  affected  by  a 
carry-back  which  was  not  in  issue  in  such  proceed- 
ing. 

The  report  of  the  House  Committee  with  regard 
to  this  subsection  states  in  part  as  follows  (House 
Report  No.  849,  79th  Cong.,  1st  Sess.,  pp.  31-32,  re- 
ported in  C.  B.  1945  at  p.  587)  : 

In  further  recognition  of  the  fact  that  the  events 
which  result  in  a  net  operating  loss  carry-back  or 
an  unused  excess  profits  credit  carry-back  may  not 
occur  until  a  number  of  years  after  the  close  of  the 
taxable  year  of  the  overpayment,  subsection  (d)  of 
section  5  of  the  bill  adds  a  new  subsection  (g)  to 
section  322  of  the  Code.  *  *  *  Section  322  (c)  of  the 
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Code  in  effect  provides  that  where  a  taxpayer  has 
filed  a  petition  with  The  Tax  Court  for  a  redeter- 
mination of  a  tax  for  a  taxable  year,  no  credit  or  re- 
fund of  an  overpayment  of  such  tax  for  such  year, 
except  as  determined  by  The  Tax  Court  and  with 
certain  other  limited  exceptions,  may  be  allowed  or 
made.  However,  under  the  proposed  subsection  (g) 
of  section  322  of  the  Code,  even  though  the  tax  lia- 
bility for  a  given  taxable  year,  for  example,  has  al- 
ready been  litigated  before  The  Tax  Court,  credit 
or  refund  of  an  overpayment  attributable  to  a  carry- 
back may  be  allowed  and  made,  if  claim  for  credit 
or  refund  is  filed  within  the  period  prescribed  in  sec- 
tion 322  (b)  (6),  or  if  an  application  for  a  tentative 
carry-back  adjustment  is  filed  within  the  period  pre- 
scribed in  section  3780  (a).  *  *  * 

Though  it  is  the  purpose  of  subsection  (g)  to  per- 
mit taxpayers  to  receive  credit  or  refund  of  an  over- 
payment of  tax  resulting  from  a  carry-back,  even 
though  such  credit  or  refund  normally  would  be 
barred  by  the  doctrine  of  res  judicata  or  by  some 
other  law  or  rule  of  law,  it  is  not  intended  that  any 
determination  of  issues,  including  carry-back  issues, 
made  by  any  court  in  a  proceeding  in  which  the  de- 
cision has  become  final  shall  be  open  for  reconsidera- 
tion. Subsection  (g)  provides  that  in  the  case  of  a 
claim  for  credit  or  refund  of  an  overpayment  at- 
tributable to  a  carry-back,  or  in  the  case  of  an  appli- 
cation for  a  tentative  carry-back  adjustment,  the 
determination  of  any  court,  including  The  Tax 
Court,  in  any  proceeding  in  which  the  decision  of 
the  court  has  become  final,  shall  be  conclusive  except 
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with  respect  to  the  net  operating  loss  deduction  and 
the  unused  excess  profits  credit  adjustment,  and  the 
effect  of  such  deduction  and  adjustment,  to  the  ex- 
tent that  such  deduction  or  adjustment  is  affected 
by  a  carry -back  which  was  not  in  issue  in  such  pro- 
ceeding. *  *  *  [Underscoring  supplied.] 

At  the  time  of  the  Congressional  enactment  of  all 
of  the  statutory  provisions  above  referred  to,  section 
272  (e)  of  the  Internal  Revenue  Code  provided  that 
"The  Board  [of  Tax  Appeals]  shall  have  jurisdic- 
tion to  redetermine  the  correct  amount  of  deficiency 
*  *  *,"  and  section  272  (g)  provided  as  follows: 

(g)  Jurisdiction  Over  Other  Taxable  Years. — 
The  Board  in  redetermining  a  deficiency  in  respect 
of  any  taxable  year  shall  consider  such  facts  with 
relation  to  the  taxes  for  other  taxable  years  as  may 
be  necessary  correctly  to  redetermine  the  amount  of 
such  deficiency,  but  in  so  doing  shall  have  no  juris- 
diction to  determine  whether  or  not  the  tax  for  any 
other  taxable  year  has  been  overpaid  or  underpaid. 

No  change  or  amendment  to  these  subsections  of 
section  272  are  made,  or  purported  to  be  made,  by 
the  statutes  dealing  with  carry-backs. 

In  the  instant  proceeding  the  determination  of 
deficiency  as  to  the  taxable  year  1942  was  made  on 
April  30,  1945,  and  the  original  petition  was  filed 
on  July  13,  1945.  At  those  times  petitioner's  return 
for  the  year  ended  September  30,  1944,  had  been  pre- 
pared and  filed.  Petitioner  was  then  in  a  position  to 
know  and  claim  its  right  to  an  operating  net  loss 
deduction  arising  from  a  carry-back  of  its  net  oper- 
ating loss  for  1944  in  the  determination  of  its  cor- 
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rest  tax  liability  for  its  taxable  year  1942.  It  could 
have  also  filed  a  claim  for  credit  or  refund  on  ac- 
count of  such  reduction.  The  record  does  not  show 
whether  any  such  claim  was  filed.  It  does  show, 
however,  that  it  raised  as  an  issue  in  this  proceed- 
ing its  right  to  a  deduction  in  the  taxable  year  1942 
on  account  of  losses  alleged  to  have  been  sustained 
in  1944,  which  can  only  be  construed  as  an  issue  in- 
volving its  right  to  a  net  operating  loss  deduction 
in  1942  arising  from  net  operating  losses  in  1944  to 
which  it  was  entitled  as  a  carry-back  under  the  pro- 
visions of  section  122(b). 

It  is  our  conclusion  that  this  issue  is  properly  be- 
fore us  in  this  proceeding  under  the  provisions  of 
section  272  (e)  and  (g),  and  consequently,  we  must 
decide  in  this  case  whether  petitioner  sustained  a 
net  operating  loss  in  1944  and  the  amount  thereof. 
See  Acampo  Winery  &  Distilleries,  Inc.,  7  T.  C.  629 ; 
Weir  Long  Leaf  Lumber  Co.,  9  T.  C.  990. 

With  regard  to  petitioner's  contention  that  the 
matter  of  its  deficiency  determined  for  1942  to  be 
held  open  "until  the  Commissioner's  determination 
of  the  existence  or  nonexistence  of  such  operating 
loss  [for  1944]  shall  have  become  final,  or  shall  have 
become  lost  by  the  running  of  the  statute  of  limita- 
tions," there  is  no  precedent  for  the  procedure  sug- 
gested by  petitioner;  and,  in  addition,  no  practical 
reason  exists  for  inaugurating  such  a  procedure.  In 
the  absence  of  some  statutory  provision  similar  to 
section  3780,  Internal  Revenue  Code,  above  referred 
to,  there  is  nothing  to  require  respondent,  in  con- 
sidering x^etitioner's  tax  liability  for  its  fiscal  year 


114  Commissioner  of  Internal  Revenue 

1944  as  disclosed  by  its  return,  to  do  more  than  de- 
termine whether  petitioner  had  taxable  income  for 
that  year.  If  he  is  satisfied  that  petitioner  had  no 
taxable  income,  the  respondent  is  not  required  to 
make  a  determination  of  the  existence  or  amount  of 
petitioner's  operating  loss  for  that  year.  Only  with 
regard  to  petitioner's  tax  liability  for  prior  or  sub- 
sequent years  would  such  a  determination  be  re- 
quired, for  the  purpose  of  ascertaining  net  operat- 
ing loss  carry-backs  or  carry-overs.  Therefore,  as  a 
practical  matter,  no  useful  purpose  would  be  served 
by  holding  open  the  question  of  petitioner's  correct 
tax  liability  for  1942  until  respondent  does  some- 
thing which  he  is  not  required  to  do. 

Upon  the  proof  contained  in  the  record  before 
us,  we  are  unable  to  find  the  existence  or  amount 
of  any  net  operating  loss  of  petitioner  in  its  fiscal 
year  1944  which  would  give  rise  to  a  net  operating 
loss  deduction  in  1942,  the  year  before  us.  H.  B. 
Moore,  8  B.T.A.  749,  754. 

However,  because  of  the  novelty  of  the  procedural 
problems  presented,  the  intimation  by  respondent's 
counsel  that  some  adjustment  or  agreement  might 
be  made  administratively  with  regard  to  the  net 
operating  loss  carry-back  claimed  by  petitioner,  the 
grave  consequences  to  petitioner  of  a  conclusive  de- 
termination in  this  case,  evidently  unanticipated  by 
it,  of  any  rights  incident  to  its  alleged  net  operating 
loss  carry-back  from  1944,  and  the  fact  that  the 
Court  did  not  direct  petitioner  to  proceed  at  the 
hearing  herein  with  its  proof  as  to  existence  and 
amount  of  such  loss  carry-back,  we  feel  that  a  some- 
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what  unusual  procedure  should  be  followed  in  the 
disposition  of  this  case  in  order  to  accomplish  a  fair 
and  equitable  result. 

The  parties  will  be  given  sixty  days  after  the 
entering  of  this  Opinion  within  which  to  submit  an 
agreed  computation  of  the  correct  tax  liability  of 
petitioner  for  its  fiscal  year  1942,  or  to  otherwise 
move  in  regard  thereto. 

If,  within  that  period,  no  such  computation  is  sub- 
mitted or  no  motion  is  filed  by  either  party,  then, 
pursuant  to  our  Opinion  that  the  existence  and 
amount  of  petitioner's  alleged  net  operating  loss 
carry-back  from  1944  is  properly  here  at  issue  and 
have  not  been  proved  by  the  evidence  submitted, 

Decision  will  be  entered  for  the  respondent. 
Entered  Mar.  24,  1948. 


[Title  of  Tax  Court  and  Cause.] 

MOTION  TO  REOPEN  CASE 

Pursuant  to  Memorandum  of  Opinion  herein, 
dated  March  24,  1948,  petitioner  hereby  respectfully 
moves  that  this  case  be  reopened  and  set  for  trial 
upon  the  issue  as  to  whether  petitioner  suffered  a 
net  operating  loss  for  the  taxable  year  1944  as  al- 
leged in  the  Petition  herein  and  as  stated  in  the 
report  of  Internal  Revenue  in  Charge,  dated  Janu- 
ary 23,  1947,  admitted  in  evidence  as  Petitioner's 
Exhibit  1  herein,  and  as  to  whether  Petitioner  is 
entitled  to  carry -back  such  loss  to  the  year  1942. 
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Dated:    May  17,  1948. 

/s/  GEORGE  ACRET, 

Attorney  for  Petitioner. 

Received  and  Filed  T.C.U.S.  May  21,  1948. 


[Title  of  Tax  Court  and  Cause.] 

ORDER 

Petitioner  filed  herein  on  May  21,  1948  its  Motion 
asking  that  this  case  be  reopened  and  set  for  trial 
upon  the  issue  of  whether  petitioner  sustained  a  net 
operating  loss  for  the  taxable  year  1944  which  is 
available  to  it  as  a  carry-back  to  the  taxable  year 
1942,  and  the  amount  thereof,  if  any.  This  motion 
was  filed  within  the  time  granted  in  our  Memoran- 
dum Opinion  entered  herein  on  March  24,  1948. 
Upon  due  consideration,  it  is 

Ordered:  that  petitioner's  said  Motion  be  and  it 
hereby  is  granted,  and  that  this  proceeding  be  and 
it  hereby  is  reopened  for  the  purpose  of  hearing 
evidence  upon  the  issue  above  stated;  and  it  is  fur- 
ther 

Ordered :  that  this  proceeding  be  set  for  trial  upon 
the  issue  above  stated  at  the  first  Los  Angeles  cal- 
endar to  be  had  after  July  1,  1948. 

[Seal]        /s/  JOHN  W.  KERN, 

Judge. 

Washington,  D.  C. 
May  26,  1948. 

Served  May  26,  1948. 
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THE  TAX  COURT  OF  THE  UNITED  STATES 

Docket  No.  8720 

BIRCH  RANCH  AND  OIL  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

October  11,  1948—10:00  a.m. 

(Met  pursuant  to  notice.) 

Before:     HONORABLE  C.  R.  ARUNDELL, 
Judge. 

Appearances : 

G.  ACRET, 

1210  Quinby  Building, 
Los  Angeles,  California,  appearing 
for  the  Petitioner. 

E.  C.  CROUTER, 

Honorable  Charles  Oliphant,  Chief 
Counsel,  Bureau  of  Internal  Revenue, 
appearing  for  the  Respondent. 

PROCEEDINGS 

The  Clerk:     Docket  No.  8720,  The  Birch  Ranch 
and  Oil  Company. 
Mr.    Acret:     George    Acret    for   the    Petitioner. 
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There  is  a  motion  for  continuance  in  the  matter 
which  I  understand  will  not  be  opposed,  and  it  is  on 
a  legitimate  ground,  I  believe;  that  is  the  fact  that 
the  issues  have  been  changed  since  the  previous  par- 
tial hearing  of  this  matter  and  the  issues  now  are 
not  joined,  and  both  counsel  and  I  feel  that  there 
should  be  an  amended  complaint  so  that  I  can  get  at 
the  matter  properly  and  possibly  enter  into  certain 
stipulations  that  will  shorten  the  time  of  trial. 

Mr.  Crouter:  E.  C.  Crouter  for  the  Respondent, 
if  the  Court  please.  With  respect  to  this  case,  if 
your  Honor  please,  I  would  like  just  to  be  allowed 
to  make  a  short  review  of  its  present  status.  The 
case  is  on  this  hearing  calendar  for  a  rehearing  or 
further  hearing.  It  was  submitted  once  before,  and 
I  believe  the  Court  held  that  the  question  of  carry- 
back loss — the  only  year  open  now  is  1942,  and  there 
is  a  question  of  a  carry-back  net  operating  loss  from 
1944  back  to  the  taxable  year  1942  involved  here. 
There  is  some  uncertainty  as  to  the  pleadings.  I 
might  point  out  that  the  memorandum  findings  of 
fact  on  the  testimony  previously  entered  was  dated 
March  24,  1948,  and  to  date  there  has  been  no 
amended  petition.  However,  I  can  concede  that  an 
amended  petition  here  specifically  setting  [3*]  forth 
the  taxpayer's  position  would  undoubtedly  be  help- 
ful in  the  further  hearing  and  presentation  of  the 
case,  and  for  those  reasons  I  have  no  objection  to 
the  continuance,  but  I  would  like  to  have  a  time 
placed  on  it  so  that  we  can  have  this  case  at  issue 

*  Page    numbering    appearing    at    top    of    page    of    original 
Transcript  of  Records 
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and  have  it  presented  sometime  in  the  fairly  near 
future. 

Mr.  Acret :  We  would  ask  leave  to  file  an  amend- 
ment to  the  petition  within  thirty  days,  and  we 
would  be  ready  for  trial  at  any  time  after  counsel 
have  an  opportunity  to  answer  that  amendment. 

Mr.  Crouter:     That  seems  reasonable  to  me. 

The  Court :  I  don't  quite  know  what  happened  in 
this  case.  I  see  an  opinion  here  by  Judge  Kern.  Did 
he  set  the  case  down  for  further  hearing,  or  what  % 

Mr.  Acret:  I  might  supplement  counsel's  re- 
mark, your  Honor.  The  part  that  was  heard  with 
respect  to  this  case  was  the  question  whether  or  not 
this  Court  had  jurisdiction  in  a  matter  concerning 
a  deficiency  for  1942  to  determine  on  the  merits  the 
question  of  a  net  operating  loss  in  the  year  1944. 
The  Court  took  that  question  under  submission,  and 
found  it  to  be  an  unusual  procedural  question  and 
held  that  the  Court  did  have  jurisdiction  to  deter- 
mine the  question  of  the  1944  net  operating  loss. 
However,  since  that  hearing  there  has  been  a  reaudit 
of  the  taxpayer's  books  and  a  thirty  day  letter  filed 
by  the  agent  in  charge,  which  changes  the  issues. 
There  has  been  a  question  in  my  mind  that  the 
thirty  day  letter  is  not  [4]  final,  and  for  that  reason 
up  to  this  time  we  have  not  filed  an  amendment  to 
the  petition.  I  think  counsel  will  stipulate  with  me 
that  that  thirty  day  letter  as  filed  is  final,  and  if  so 
we  can  file  our  amendment  and  join  issues.  The 
situation  is  that  the  issues  were  changed  during  the 
pendency  of  this  action,  and  we  have  not  had  oppor- 
tunity to  reframe  them. 

Mr.  Crouter :     If  your  Honor  please,  I  would  not 


120  Commissioner  of  Internal  Revenue 

go  along  with  counsel  in  what  he  was  stating.  It 
seems  to  me  that  a  lot  of  that  bears  on  the  merits  of 
the  case.  To  answer  the  question  your  Honor  asked, 
the  opinion  entered  March  24,  1948,  provided  that 
decision  would  be  entered,  provided  that  within  a 
designated  time  neither  party  submitted  a  motion 
for  further  proceedings.  NowT,  the  Petitioner  about 
May  21,  1948  did  submit  a  motion  for  further  pro- 
ceedings with  respect  to  the  net  operating  loss  ques- 
tion and  that  motion  was  granted,  so  that  that  in 
effect  has  provided  for  further  proceedings  in  the 
case  merely  as  to  the  net  operating  loss  carry-back 
question. 

The  Court:  Well,  isn't  that  more  or  less  of  a 
mathematical  problem  ? 

Mr.  Acret:  No,  your  Honor.  It  is  a  very  com- 
plicated question  and  involves  the  fact  that  it  is  a 
reorganization  of  a  reclamation  district.  The  matter 
has  been  litigated  and  I  believe  there  is  no  issue 
about  what  Judge  Turner  found  with  regard  to  the 
organization  of  the  reclamation  district,  but  counsel 
has  re-raised  the  issue,  and  unless  there  would  [5] 
be  some  stipulation  of  facts,  there  is  an  enormous 
amount  of  evidence  to  be  presented  concerning  the 
organization  of  that  district,  which  ultimately  in- 
volves our  right  to  make  the  deduction  for  payment 
of  interest  on  the  reclamation  bonds.  It  is  a  $120,000 
deduction.  If  we  were  allowed  to  make  that  deduc- 
tion we  would  suffer  a  net  operating  loss  we  have 
the  right  to  carry  back. 

The  Court:  Well,  will  that  case  come  up  in  the 
regular  order  covering  the  year  1944? 
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Mr.  Crouter:  No,  if  you  Honor  please,  because 
there  is  no  deficiency  determined  for  that  year. 

Mr.  Acret:  That  is  what  makes  the  difficulty. 
There  is  no  deficiency. 

The  Court:  How  are  you  going  to  get  a  final 
determination  of  it  ? 

Mr.  Crouter:  Well,  the  Bureau  has  acted  upon 
the  matter  since  the  last  hearing,  and  the  Petitioner 
has  had  a  notice  disallowing  the  loss  contended  for 
in  1944,  so  that  the  Bureau  has  taken  a  position  and 
the  Petitioner  does  not  agree  with  it.  I  might  also 
state  for  your  Honor's  understanding  we  have  al- 
ready worked  out  a  settlement  of  the  carry-back 
deduction  in  the  matter  of  1944,  which  is  very  simi- 
lar, and  in  a  similar  issue  to  that  which  was  involved 
in  the  years  1942  and  1941,  and  which  was  also  in- 
volved in  this  prior  case  of  1941,  and  1941  is  out  of 
it  now.  I  might  state  that  the  Bureau  has  had  the 
same  difficulty  [6]  that  was  involved  in  the  case  de- 
cided by  Judge  Turner  as  to  the  years  1937  and 
1939,  but  that  case  went  off  on  an  accounting  basis, 
and  this  precise  question  has  never  been  decided. 
That  is  our  difficulty. 

The  Court:  Well,  as  I  understand  it,  we  have 
to  decide  this  case  for  the  years  September  30,  1941 
to  September  30,  1942.  What  you  propose  to  do  is  to 
carry  back  a  loss  of  1944  and  apply  it  in  these 
earlier  years,  is  that  correct? 

Mr.  Crouter:  To  the  year  1942.  By  this  reply 
the  Commissioner  states  there  is  no  loss  allowable  as 
a  carry-back.  That  is  the  Commissioner's  last  action. 

The  Court :     What  I  am  trying  to  find  out  is,  are 
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we  going  to  litigate  in  this  1942  proceeding,  the  1944 
proceeding,  to  determine  whether  there  is  a  carry 
back? 

Mr.  Crouter :  I  believe  it  is  necessary,  and  I  be- 
lieve that  is  the  conclusion  which  Judge  Kern 
reached  after  hearing  this  prior  case,  the  prior  pro- 
ceedings rather  in  this  same  case. 

Mr.  Acret :  Your  Honor  would  have  to  read  this 
opinion  to  see  how  he  reached  the  decision,  but 
there  is  no  other  way  for  the  taxpayer  to  secure  re- 
lief. To  secure  justice  it  is  necessary.  We  raised  the 
question  in  our  petition.  Since  we  filed  that  petition 
the  agent  in  charge  made  a  reaudit  and  filed  a  thirty 
day  letter,  that  is,  since  the  hearing  of  this  case  an- 
other audit  was  made  and  another  thirty  day  letter 
has  been  filed,  and  it  is  the  issues  that  are  raised 
on  that  new  letter  that  we  [7]  have  not  yet  filed  an 
amendment  concerning,  and  which  we  now  desire 
to  do,  and  we  could  do  that  within  thirty  days,  and 
then  the  matter  could  be  tried  on  the  merits  in  ac- 
cordance with  Judge  Kern's  decision. 

Mr.  Crouter:  If  your  Honor  please,  I  have  a 
copy  of  the  memorandum  findings  of  fact  and  opin- 
ion previously  rendered,  and  I  believe  the  last  three 
paragraphs  will  serve  to  help  answer  your  Honor's 
question. 

The  Court :     I  think  I  have  it. 

Mr.  Crouter:  The  last  three  paragraphs,  as  I 
have  outlined  them,  do  provide  for  further  proceed- 
ings if  counsel  has  requested,  and  it  is  for  that 
reason  that  Respondent  agrees  to  that  procedure. 

The  Court:    Is  there  any  way  for  a  taxpayer  to 
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get  the  benefit  of  a  net  loss  after  the  prior  year  has 
been  determined? 

Mr.  Crouter:  I  believe  there  is,  if  your  Honor 
please,  if  it  is  not  put  in  issue  in  a  pending  docketed 
case.  That  was  one  of  the  difficulties  here,  the  plead- 
ings were  a  little  bit  indefinite,  and  Judge  Kern 
finally,  after  going  over  the  pleadings  as  I  recall 
this,  very  squarely  held  that  this  net  loss  carry-back 
question  is  an  issue  in  this  case.  It  was  not  fully 
brought  out  in  the  pleadings,  but  a  little  bit  obscure, 
and  it  is  provided  in  the  statute  which  is  quoted  in 
the  opinion,  if  your  Honor  please,  the  last  sentence 
of  that  [8]  decision. 

The  Court:  I  understand  that  carry-back,  but 
what  I  have  in  mind  is,  suppose  that  the  year  1942 
is  litigated  before  us  and  we  determine  a  deficiency. 
Now  ordinarily  that  becomes  final,  in  the  absence  of 
an  appeal.  Well,  now,  later  on  it  develops  that  there 
is  a  carry-back.  What  happens? 

Mr.  Crouter:  My  understanding  is  this,  if  the 
carry-back  question  is  not  in  issue  in  the  proceeding, 
then  under  the  statute  and  the  procedure  the  case  is 
subject  to  adjustment  for  a  net  loss  carry-back.  That 
sometimes  happens  in  cases  where  we  stipulate.  We 
had  no  loss  carry-back  question  involved  on  the  orig- 
inal pleadings  in  this  case,  therefore  the  case  fell 
within  the  last  sentence  of  the  statute  which  is  322 
(g)  of  the  Internal  Revenue  Code.  I  will  read  that  if 
the  Court  thinks  it  would  be  helpful  here. 

The  Court :  I  don't  know,  but  it  seems  to  me  it  is 
not  a  very  orderly  way  of  handling  these  matters. 

Mr.    Acret :     There    is    another    point    involved 
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necessarily  with  this  question.  The  question  as  to 
deficiency  in  1942  has  not  yet  been  decided.  That  was 
not  considered  on  the  merits  of  whether  or  not,  if 
they  had  a  right  to  make  a  deduction  in  1941  of 
$120,000,  whether  or  not  they  had  a  right  to  make  it 
concerning  the  year  1942.  Now,  either  of  those  ques- 
tions is  open  for  decision  on  the  merits  in  this  case, 
and  the  decision  of  either  of  them  eliminates  the 
deficiency.  [8-A] 

If  this  Court  finds  that  the  reclamation  district  is 
properly  organized  and  that  the  taxpayer  has  the 
right  to  make  that  $120,000  deduction  for  1942,  in 
either  case  the  deficiency  is  wiped  out,  so  your 
Honor's  assumption  that  the  1942  deficiency  had 
been  decided  on  the  merits,  I  think,  is  not  the  fact. 

The  Court:  Well,  I  don't  mean  that  it  has  been 
necessarily  decided  on  the  merits,  but  there  was  a 
determination  by  the  Respondent  for  1942,  and  you 
brought  the  proceedings  here. 

Mr.  Acret:     Yes. 

The  Court :  And  you  could  have  raised  anything 
on  the  merits  that  you  saw  fit.  Well,  if  you  didn't 
it  is  too  bad,  and  now  the  case  is  decided  and  I 
would  not  think  that  the  procedure  should  be  to  hold 
up  a  1942  deficiency  to  see  if  some  later  year  you 
might  happen  to  get  a  loss  that  you  could  carry 
back. 

Mr.  Acret:     That  is  the  question. 

The  Court:  If  you  do,  it  seems  to  me  the  revenue 
is  going  to  be  tied  up  for  years  in  these  cases  just 
to  see  what  the  future  may  bring  forth. 

Mr.  Acret:     Of  course,  we  don't  enjoy  having  the 
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matter  held  up  and  drawing  interest  on  it  either, 
your  Honor,  but  the  question  that  your  Honor  is 
now  suggesting  is  the  question  that  was  gone  into 
in  the  previous  hearing  and  which  was  decided  [9] 
by  Judge  Kern,  and  I  think  is  res  judicata  to  that 
extent. 

The  Court:  Well,  I  will  let  him  worry  with  it 
then  in  the  opinion.  It  seems  to  me  that  the  matter 
should  be  disposed  of,  and  I  would  suggest  that  you 
get  your  amended  petition  in  within  10  days,  and 
let's  get  it  at  issue  so  that  we  can  get  it  on  the 
November  calendar. 

Mr.  Acret:  It  would  be  rather  difficult  to  do 
that,  your  Honor. 

The  Court:     Why  so? 

Mr.  Acret:  The  present  petition  is  I  think  a 
thirty  or  forty  page  printed  petition,  and  the  issues 
are  quite  substantially  changed  by  this  recent  thirty 
day  letter,  and  it  would  take  longer  than  that  if  I 
went  to  work  immediately  on  it.  It  took  thirty  days 
to  prepare  that  first  petition,  and  we  attorneys  have 
other  work  as  well.  It  would  be  a  rather  difficult,  if 
not  impossible  situation,  to  file  amendment  within 
10  days. 

The  Court:  What  I  had  in  mind  is,  you  asked 
that  this  case  be  reopened  in  May.  You  have  had 
since  May,  haven't  you? 

Mr.  Acret:  Yes,  that  is  true,  your  Honor,  but  I 
have  taken  the  position  that  this  letter  is  the  same 
situation  we  were  in  with  reference  to  the  first  hear- 
ing; it  is  not  the  finality  of  review  that  Judge  Kern 
refers  to  in  his  opinion  and  his  decision  at  that  time, 
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that  the  issue  can't  possibly  be  joined,  and  while  he 
had  this  matter  under  consideration  the  [10]  first 
thirty  day  letter  has  now  been  changed  to  another 
thirty  day  letter,  and  we  are  still  in  the  same  situa- 
tion we  were  before  at  the  time  of  the  first  hearing, 
there  is  no  finality  of  review,  but  I  think  counsel 
and  I  now,  knowing  that  situation,  can  meet  that  by 
treating  that  as  a  final  decision  of  agent  in  charge 
and  join  issue  on  it,  but  it  will  take  longer  than  ten 
days  to  do  it  intelligently  and  with  sufficient  care 
to  do  it  properly,  as  far  as  the  rights  of  my  client 
are  concerned.  I  would  ask  for  thirty  days,  if  your 
Honor  please.  My  client  is  fully  able  to  respond  to 
any  amount  of  tax,  and  we  ourselves  regret  the  loss 
of  time  on  account  of  the  interest  that  is  running. 

The  Court:  All  right,  I  will  allow  you  thirty 
days. 

Mr.  Acret :   Thank  you. 

The  Court :  How  much  time  do  you  have  to  have 
to  answer  it? 

Mr.  Crouter:  Twenty  days,  I  believe  if  counsel 
will  give  me  a  copy  of  the  amended  petition  as  soon 
as  forwarded,  why  then  even  ten  days  from  date  of 
filing  would  be  sufficient. 

Mr.  Acret:  That  is  my  practice,  and  I  will  be 
pleased  to  do  so. 

Mr.  Crouter:  Then  we  will  probably  have  an 
early  calendar  in  1949  and  might  be  able  to  get  to 
it  then. 

The  Court :  Well,  I  will  give  you  15  days  then,  to 
answer. 

Mr.  Crouter :     Thank  you,  your  Honor. 


vs.  Birch  Ranch  and  Oil  Company  127 

(Whereupon  the  above-entitled  matter  was 
continued  generally.) 

Filed  T.C.U.S.  November  4,  1948.  [11] 


[Title  of  Tax  Court  and  Cause.] 

SUPPLEMENT  AND  AMENDMENT 
TO  PETITION 

Comes  now  the  petitioner  Birch  Ranch  &  Oil 
Company,  a  corporation,  with  leave  of  court  first 
had  and  obtained,  and  for  its  Supplement  and 
Amendment  to  its  Petition  herein,  alleges  as  follows : 

I. 

That  petitioner  by  reference  hereby  incorporates 
each  and  every  statement  and  allegation  contained 
in  paragraphs  I  to  V  of  its  Petition  on  file  herein. 

II. 

That  in  Docket  No.  109993  in  an  action  concern- 
ing this  petitioner  entitled  Birch  Ranch  &  Oil  Com- 
pany, Petitioner,  vs.  Commissioner  of  Internal  Re- 
venue, Respondent,  the  above  entitled  court  filed 
Findings  of  Fact  finding  and  determining  that  Rec- 
lamation District  No.  2035  is  a.  bona  fide  reclama- 
tion district  of  the  State  of  California;  that  this 
petitioner  is  the  owner  of  lands  situated  in  such 
district;  and  that  such  lands  are  subject  to  an  ac- 
crual of  taxes  in  the  sum  of  $120,000  per  year  for 
payment  of  interest  upon  bonds  in  the  total  sum  of 
$2,000,000  covering  such  lands  and  the  principal  of 
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which  bonds,  including  accruing  interest  thereon, 
constitute  a  lien  upon  such  lands  until  paid;  that 
•such  Findings  of  Fact  are  contained  in  the  Findings 
of  Fact  and  Opinion  filed  in  such  Docket  No.  109993 
on  April  20,  1944,  that  such  Findings  of  Fact  by 
reference  are  hereby  made  a  part  hereof. 

III. 

That  subsequent  to  the  filing  of  said  Findings  of 
Fact,  and  pursuant  thereto,  respondent  made  a  re- 
audit  of  petitioner's  income  tax  return  for  the  fiscal 
year  endhig  September  30,  1944  in  which  respondent 
found  and  determined  that  petitioner's  books  and 
records  are  kept  on  a  cash  basis  and  that  petitioner 
paid  in  cash  as  taxes  an  assessment  of  $221,610.87 
to  such  Reclamation  District  No.  2035  during  the 
said  fiscal  year  to  cover  accrued  interest  upon  such 
bonds  for  such  year,  and  that  such  deduction  is  a 
proper  item  of  deduction;  that  a  copy  of  such  re- 
port is  hereto  attached  as  petitioner's  Exhibit  "1," 
that  in  such  report  respondent  found  and  determined 
that  petitioner  suffered  a  net  loss  of  $102,720.00 
during  such  fiscal  year  ending  September  30,  1944. 

IV. 

That  notwithstanding  such  determination  of  such 
net  loss  for  such  fiscal  year,  respondent  did  there- 
after under  date  of  December  8,  1947,  file  a  Second 
Eeport  with  respect  to  petitioner's  income  tax  re- 
turn for  such  fiscal  year  in  which  report  respondent 
disallowed  such  deduction  of  $221,610.87;  and  that 
as  a  result  of  such  disallowance  of  such  deduction 
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determined  that  petitioner  had  a  net  income  for 
snch  taxable  year  of  $34,711.50,  such  disallowance 
being  made  upon  the  ground  stated  in  such  report  as 
follows : 

"For  the  history  of  the  taxpayer  see  prior 
Agent's  reports  and  U.  S.  Tax  Court's  findings  of 
fact  and  opinion  in  re:  Birch  Ranch  &  Oil  Co.  vs. 
Commissioner,  Docket  No.  109993. 

"The  additional  Net  loss  as  shown  in  this  report 
is  brought  about  by  the  allowance,  in  full,  of 
amounts  paid  by  the  taxpayer  in  this  fiscal  year 
for  assessment  taxes  on  Reclamation  District 
#2035.  A  part  of  the  amount  paid  in  this  year 
covers  amomits  accrued  on  the  corporation's  books 
in  prior  years,  and  disallowed  in  the  prior  Agent's 
reports  as  deductions  since  the  corporation  was  on  a 
cash  basis.  For  a  breakdown  of  these  amounts  see 
Schedule  1-A  of  this  report." 

that  a  copy  of  pages  1,  2  and  8  of  such  report  are 
hereto  attached  as  Exhibit  "2"  hereof. 

V. 

That  with  respect  to  the  last  named  report,  the 
respondent  erred  as  follows:  in  disallowing  said 
deduction  in  said  sum  of  $221,610.87 ;  in  holding  that 
petitioner  did  not  suffer  such  net  loss  of  $102,720. ; 
in  determining  that  Reclamation  District  No.  2035 
is  not  a  bona  fide  political  subdivision  of  the  State 
of  California;  in  holding  that  the  interest  accruing 
thereon  does  not  constitute  a  bona  fide  lien  against 
petitioner 's  land  until  paid  and  that  such  assessment 
taxes,  when  paid,  are  not  properly  deductible  as 
assessment  taxes  paid. 
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VI. 

That  petitioner  in  fact  paid  assessment  taxes  to 
the  Treasurer  of  Yolo  County,  California,  to  cover 
interest  of  such  bonds  accruing  as  a  lien  against  pe- 
titioner's land  for  such  current  year,  as  stated  in 
respondents'  said  report  dated  January  23,  1947, 
as  follows: 

the  Treasurer  of  Yolo  County,  California $123,516.10 

the  Treasurer  of  Yolo  County  California $123,516.10 

Less:    Amounts  previously  paid (5,394.72) 

Plus :    Amount  not  previously  accrued  on  books,  but 

paid  in  current  year  on  old  Calls 769.49* 

Total $118,890.87 


Amounts  allowed  in  this  report  consist  of  four  payments 
in  this  year,  bv  Certified  Checks  as  follows : 

(1)  Check  No.  28553     Dated  12/29/43 $  64,422.51 

(2)  Check  No.  29537     Dated    6/28/44 59,093.59 

(3)  Check  No.  20778     Dated    8/12/44 37,325.28 

(4)  Check  No.      618     Dated    9/20/44 60,769.49* 

Total $221,610.87" 


VII. 

That  petitioner  in  fact  suffered  an  operating  loss 
for  such  fiscal  year  in  said  sum  of  $102,720  as  estab- 
lished by  respondents'  such  report  dated  January 
23,  1947. 

VIII. 

That  petitioner  by  reference  hereby  incorporates 
Opinion  of  the  Honorable  John  W.  Kern  filed  here- 
in June  30,  1947,  as  part  of  this  Supplement  and 
Amendment. 

Wheref ore,  petitioner  prays  that  it  have  relief  as 
prayed  in  its  petition  herein  with  respect  to  its  fiscal 
year  ending  September  30,  1942,  and  that  in  addi- 
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tion,  in  the  event  this  Court  should  deny  petitioner 
any  part  of  such  relief  as  prayed  for  in  such  peti- 
tion with  respect  to  the  said  year  ending  September 
30,1942,  that  petitioner  be  adjudged  entitled  to  carry 
back  such  part  of  such  operating  loss  for  such  fiscal 
year  ending  September  30,  1944,  as  may  be  necessary 
to  off-set  any  part  of  any  deficiency  involving  such 
fiscal  year  ending  September  30,  1942. 

/s/  GEORGE  ACRET, 

Attorney  for  Petitioner. 

Received  and  Filed  T.  C.  U.  S.  November  12,  1948. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  PETITIONER'S  SUPPLEMENT 
AND  AMENDMENT  TO  PETITION 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  Charles  Oliphant,  Chief  Counsel,  Bureau 
of  Internal  Revenue,  for  answer  to  the  Supplement 
and  Amendment  to  Petition  heretofore  filed  in  this 
proceeding,  admits  and  denies  as  follows: 

I. 

In  response  to  the  allegations  contained  in  para- 
graph I  of  the  Supplement  and  Amendment  to  Pe- 
tition, the  respondent  relies  upon  and  hereby  incor- 
porates by  reference  the  allegations  contained  in 
paragraphs  I  through  VI  and  all  sub-divisions 
thereof  in  the  respondent's  answer  previously  filed 
on  or  about  August  29,  1945. 
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II  and  III. 

The  respondent  denies  the  allegations  contained 
in  paragraphs  II  and  III  of  the  Supplement  and 
Amendment  to  Petition. 

IV. 

Admits  that  the  respondent  has  made  a  determin- 
ation of  a  disallowance  of  a  deduction  claimed  by 
the  petitioner  for  the  taxable  year  1944  in  the 
amount  of  $221,610.87  for  alleged  taxes  or  interest 
paid,  and  that  as  a  result  of  such  disallowance  the 
respondent  has  found  and  determined  that  peti- 
tioner had  no  net  loss  carry-back  from  1944  to  the 
taxable  year  1942 ;  admits  that  a  copy  of  pages  1,  2 
and  8  of  the  last  report,  of  December  8,  1947,  is 
attached  to  the  Amendment  to  Petition;  and  the 
respondent  denies  the  remaining  allegations  of  para- 
graph IV  of  the  Supplement  and  Amendment  to 
Petition. 

V. 

The  respondent  denies  the  allegations  of  error 
contained  in  paragraph  V  of  the  Supplement  and 
Amendment  to  Petition. 

VI  and  VII. 

The  respondent  denies  the  allegations  contained 
in  paragraphs  VI  and  VII  of  the  Supplement  and 
Amendment  to  Petition. 

VIII. 

The  reference  in  paragraph  VIII  of  the  Supple- 
ment and  Amendment  to  Petition  to  the  prior  opin- 
ion of  the  Honorable  John  W.  Kern,  tiled  herein  on 
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March  24,  1948,  under  the  Court's  rules,  apparently 
requires  no  admission  or  denial  by  the  respondent. 

IX. 

The  respondent  further  denies  that  the  petitioner 
is  entitled  to  any  deduction  for  interest  or  taxes 
paid  during  1942  and  1944  and  alleges  that  it  is  not 
entitled  to  any  net-loss  carry -back  from  the  year 
1944  to  the  year  1942,  on  account  of  payment  of  any 
interest  or  taxes  during  1944,  under  any  of  the  pro- 
visions of  Section  122  of  the  Internal  Revenue  Code. 

Wherefore,  it  is  prayed  that  the  respondent's  de- 
termination of  deficiencies  for  the  taxable  37ear  1941 
and  1942  be  sustained  and  approved,  and  that  the 
petitioner's  alleged  net-loss  carry-back  from  the 
taxable  year  1944  to  the  taxable  year  1942  be  denied. 

/s/  CHARLES  OLIPHANT, 

ECC, 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel. 

E.  C.  CROUTER, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 

Received  and  Filed  T.C.U.S.  December  1,  1948. 
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[Title  of  Tax  Court  and  Cause] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed,  by  and  between 
the  parties  hereto,  by  their  respective  counsel,  that 
the  following  facts  may  be  taken  as  true,  without 
prejudice  to  the  right  of  either  party  to  introduce 
other  and  further  evidence  not  inconsistent  there- 
with, and  subject  to  the  exception  stated  at  pages 
15-16,  below: 

1.  The  petitioner  is  a  Nevada  corporation,  with 
its  principal  office  in  Los  Angeles,  California.  Its 
income  tax  returns  for  the  years  involved  herein 
were  filed  with  the  Collector  of  Internal  Revenue  in 
that  city. 

2.  The  Menges  Oil  Company,  a  corporation,  was 
the  owner  of  partially  developed  oil  lands  in  the 
Brea  Oil  Field,  in  Orange  County,  California.  The 
stock  of  the  corporation  was  owned  by  A.  Otis  Birch, 
his  wife,  M.  Estele  C.  Birch,  B.  F.  Conaway,  his 
wife,  Anna  M.  Conaway,  Louise  Smith  and  her 
sister,  Ruth  Smith.  The  Conaways  were  the  parents 
of  Mrs.  Birch,  and  the  Smith  sisters  were  the 
nieces  of  Birch.  Louise  Smith  married  C.  Harold 
Hopkins,  and  Ruth  his  brother,  J.  J.  Hopkins.  They 
are  commonly  referred  to  in  this  proceedings  as  the 
Hopkins  sisters.  Birch  and  his  wife  and  Conaway 
and  his  wife  owned  in  equal  amounts  70-17/18  per 
cent  of  the  stock  of  the  Menges  Oil  Company  and 
the  Hopkins  sisters  similarly  owned  the  balance  of 
29-1/8  per  cent.  The  Menges  Oil  Company  was  dis- 
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solved  in  September  1911,  and  its  assets  were  trans- 
ferred to  a  partnership  known  as  Birch  Oil  Com- 
pany. The  stockholders  of  the  Menges  Oil  Company 
became  partners  in  the  Birch  Oil  Company  and  their 
interests  in  the  partnership  were  in  the  same  pro- 
portions as  their  stock  ownership  in  the  corporation 
had  been. 

3.  In  1914  Birch  Oil  Company  purchased  about 
13,000  acres  of  overflow  lands  situated  about  five 
miles  from  Sacramento,  in  Yolo  County,  California, 
and  in  the  Sacramento  River  Valley.  The  lands  were 
purchased  for  use  in  farming  and  stock  raising,  and 
came  to  be  known  as  the  Conaway  Ranch.  Additional 
acreage  was  thereafter  purchased  and  by  1918  the 
ranch  contained  about  20,000  acres.  All  purchases 
had  been  made  at  $35  per  acre. 

4.  At  the  time  of  the  original  purchase  in  1914, 
the  Sacramento  and  San  Joaquin  Drainage  District, 
created  under  the  laws  of  California,  had  started  a 
flood  control  project  in  Sacramento  River  Valley. 
The  project  called  for  the  acquisition  of  a  by-pass, 
known  herein  as  Yolo  By-pass,  across  the  Conaway 
Ranch,  for  the  passage  of  excess  floodwaters  of  the 
Sacramento  River  and  its  tributaries. 

5.  In  1914,  when  Birch  Oil  Company  purchased 
the  first  of  the  lands  comprising  the  Conaway 
Ranch,  the  by-pass  was  being  surveyed,  and  it  was 
expected  that  about  one-half  of  the  ranch  would  be 
taken  for  that  purpose.  The  Reclamation  Board  of 
the  State  of  California  informed  Birch  Oil  Com- 
pany that  if  it  would  construct  a  levee  across  its 
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ranch  property,  adjacent  to  the  by-pass,  an  assess- 
ment would  be  made  against  all  the  lands  in  the 
Sacramento  and  San  Joaquin  Drainage  District  to 
pay  Birch  Oil  Company  for  flowage  rights  through 
the  by-pass  and  for  the  construction  of  the  levee. 
Birch  Oil  Company  expected  to  receive  $25  an  acre 
for  the  acreage  used  for  the  by-pass.  Such  acreage, 
according  to  law,  could  not  be  fully  reclaimed  and 
was  suitable  for  grazing  only. 

6.  Desiring  to  reclaim  and  develop  the  lands 
comprising  the  Conaway  Ranch,  the  Birch  Oil  Com- 
pany, in  1918,  tiled  a  petition  with  the  Board  of  Su- 
pervisors of  Yolo  County,  California,  for  the  cre- 
ation of  a  reclamation  district  which  would  include 
24,210  acres  and  would  cover  the  whole  of  the  Con- 
away Ranch  and  twenty-odd  other  parcels  of  land 
not  owned  by  the  Birch  Oil  Company  or  its  members. 
In  April  1919,  the  establishment  of  Reclamation 
District  No.  2035,  comprising  approximately  21,000 
acres,  was  approved  by  the  Board  of  Supervisors. 
Excluded  from  the  district  as  approved  were  some 
1,300  acres  of  the  Conaway  Ranch  and  all  except 
eight  of  the  twenty-odd  other  parcels  of  land  not 
owned  by  the  Birch  Oil  Company  or  its  members. 

7.  Organization  of  the  district  was  completed 
and  the  County  Board  of  Supervisors  appointed 
Conaway,  C.  Harold  Hopkins,  and  a  man  named 
Armfield  as  trustees  for  the  district.  In  June  1919, 
the  trustees  employed  an  engineer  and  directed  him 
to  prepare  plans  for  the  reclamation  and  irrigation 
of  lands  in  the  district,  with  estimates  of  the  cost  of 
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the  necessary  improvements.  In  June,  1920,  the 
trustees  approved  the  plans  submitted  by  the  engi- 
neer and  his  estimate  of  $2,264,740  as  the  cost  of  the 
improvements.  The  plans  submitted  called  for  the 
construction  of  the  main  levee  along  the  edge  of  the 
Yolo  By-pass,  as  above  described.  The  plans  were 
approved  by  the  Reclamation  Board  of  the  State  of 
California  in  October  1920,  and  in  December  of  the 
same  year,  by  the  Board  of  Supervisors.  Commis- 
sioners of  assessment  were  appointed  to  assess  the 
value  of  the  benefits  to  the  lands  in  the  district  from 
the  improvements  contemplated  and  to  apportion 
the  cost  of  said  improvements  according  to  the  bene- 
fits that  would  accrue  to  each  tract  of  land  in  the 
district.  Thereafter,  and  prior  to  July  2,  1924,  the 
commissioners  made  the  assessment  and  apportion- 
ment for  which  they  were  appointed.  The  assessment 
was  approved  by  the  Board  of  Supervisors  on  July 
23,  1924,  and  the  list  of  assessment  was  filed  on  the 
same  day  with  the  County  Treasurer  of  Yolo 
County. 

8.  The  Birch  Oil  Company,  under  the  direction 
of  the  district's  engineer,  built  the  improvements 
called  for  in  the  reclamation  plan  and  financed  all 
the  costs,  which  were  slightly  in  excess  of  two  mil- 
lion dollars.  The  work  was  substantially  completed 
by  1925,  at  which  time  the  improvements  consisted 
of  45  miles  of  roadways,  47  miles  of  irrigation  can- 
als, 55  miles  of  drainage  canals  and  ditches,  and 
included  bridges,  pumping  plants  and  other  struc- 
tures necessary  for  the  development  of  the  lands  in 
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the  district.  By  1925  Birch  had  acquired  individu- 
ally and  at  undisclosed  costs  seven  of  the  eight  par- 
cels of  land  which  with  the  Conaway  Ranch  com- 
prised the  land  of  the  district.  The  parcel  not  so 
purchased  consisted  of  240  acres. 

9.  In  the  meantime,  the  Hopkins  sisters,  being 
desirous  of  disposing  of  their  interests  in  the  Con- 
away Ranch,  by  agreements  dated  January  1,  1924, 
sold  such  interests  to  Birch  and  Mrs.  Birch  for 
$787,000,  an  amount  designed  to  pay  them  their  pro- 
portionate part  of  the  Birch  Oil  Company  funds 
invested  in  the  ranch.  Under  the  agreements  each  of 
the  sisters  agreed  to  accept  bonds  of  Reclamation 
District  No.  2035  in  the  principal  amount  of  $393,- 
000  and  cash  in  the  sum  of  $500.  Birch  and  his  wife 
agreed  to  cause  the  district  to  issue  bonds  in  an 
amount  of  at  least  $800,000,  which  were  to  constitute 
a  prior  lien  on  all  of  the  property  in  the  district, 
and  further  promised  to  deliver  on  or  before  Febru- 
ary 1,  1925,  to  each  of  the  sisters  the  amount  of  the 
bonds  and  cash  called  for  by  the  agreements.  Birch 
and  his  wife  were  to  have  immediate  and  absolute 
possession  and  control  of  the  properties  acquired 
from  the  Hopkins  sisters  and  were  to  be  entitled  to 
all  rents  and  profits  of  every  kind  therefrom  and 
were  to  assume  all  liabilities  and  burdens  incident 
to  the  ownership  thereof.  The  bonds  not  having  been 
issued  at  the  time  of  the  agreements  on  January  1, 
1924,  Birch  gave  to  each  of  the  sisters  his  promis- 
sory note  in  an  amount  equal  to  the  amount  of  the 
bonds  she  was  entitled  to  receive  under  the  agree- 
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ments.  The  notes  were  to  run  for  10  years  and  were 
to  draw  interest  at  6  per  cent  per  annum  from  Janu- 
ary 1, 1924,  for  a  period  of  5  years,  and  at  7  per  cent 
thereafter.  Birch  had  the  option  of  paying  the  notes 
in  full  at  any  time  prior  to  the  expiration  of  the 
10  year  period. 

10.  According  to  the  minutes,  the  landowners, 
at  an  election  held  on  August  28,  1924,  voted  to  issue 
bonds  to  pay  for  the  reclamation  work  which  had 
been  done,  and  on  October  26,  1924,  the  trustees 
adopted  resolutions  providing  for  the  issuance  of  the 
bonds. 

11.  On  January  5,  1925,  the  trustees  of  the  dis- 
trict adopted  resolutions  directing  that  the  district 
pay  Birch  and  Conaway  $2,000,000  for  moneys  ad- 
vanced in  the  construction  of  the  improvements; 
that  Warrant  No.  1  of  the  district  be  issued  to  them 
in  that  amount;  that  the  bonds  of  the  district  be 
placed  in  the  hands  of  the  County  Treasurer;  and 
that  the  County  Treasurer  be  requested  to  advertise 
the  bonds  for  sale  at  the  earliest  possible  date.  On 
the  same  day  Warrant  No.  1  for  $2,000,000,  drawn 
on  the  Treasurer  of  Yolo  County,  was  issued  to 
Conaway  and  Birch.  The  warrant  was  approved  by 
the  Board  of  Supervisors  of  Yolo  County  and  was 
presented  for  payment  to  the  County  Treasurer  but 
was  not  paid  for  want  of  funds. 

12.  On  January  7,  1925,  the  trustees  of  the  dis- 
trict delivered  to  the  County  Treasurer  bonds  of  the 
district  totaling  $2,264,740.  The  bonds  were  dated 
January  1,  1925,  and  bore  interest  at  the  rate  of  6 
per  cent  per  annum  until  paid.  They  were  in  denom- 
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inations  of  $1,000.  The  first  $227,000  thereof  were  to 
mature  on  January  1,  1935,  with  a  like  amount  ma- 
turing on  January  1  of  each  year  following  until 
January  1,  1944,  when  the  bonds  then  remaining  and 
amounting  to  $221,740,  were  to  mature.  Also  on 
January  7,  1925,  the  County  Treasurer  gave  notice 
that  on  January  23,  1925,  he  would  sell  Bonds  Nos. 
1  to  2,000,  inclusive,  of  $2,000,000  par  value,  to  the 
highest  bidder,  and  stated  that  outstanding  warrants 
of  the  district,  with  accrued  interest  thereon,  would 
be  accepted  in  payment  for  the  bonds.  Birch,  acting 
for  himself,  Mrs.  Birch  and  the  Conaways,  was  the 
highest  bidder,  his  bid  being  $2,000,000  plus  accrued 
interest.  Being  the  highest  bidder,  he  became  the 
purchaser  of  the  bonds  and  gave  in  payment  there- 
for Warrant  No.  1  of  the  district,  which  had  been 
received  by  him  and  Conaway  in  payment  for  the 
building  of  the  improvements  for  the  district. 

13.  Upon  receipt  of  the  bonds  of  the  district, 
Birch  delivered  to  each  of  the  Hopkins  sisters 
$393,000  par  value  of  such  bonds,  or  a  total  of  $786,- 
000  pursuant  to  the  agreements  of  January  1,  1924, 
whereunder  he  and  his  wife  had  acquired  from  the 
Hopkins  sisters  all  of  the  interests  of  the  latter  in 
the  Conaway  Ranch.  Upon  delivery  of  the  bonds, 
the  Hopkins  sisters  delivered  to  Birch  the  promis- 
sory notes  covering  the  purchase  price  of  their 
interests  in  the  ranch  which  had  been  received  from 
him  at  the  time  of  the  January  1,  1924  agreements. 
At  the  same  time  they  made  formal  conveyance  to 
Birch  and  his  wife  of  all  their  interests  in  the  Con-' 
away  Ranch. 
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14.  At  or  about  the  same  time  and  pursuant  to 
the  terms  of  agreements  dated  January  10,  1925,  the 
Hopkins  sisters  granted  to  Birch  and  his  wife  the 
right  to  purchase  the  bonds  received  by  them  as 
above  set  forth,  at  the  prices  and  on  the  terms  set 
forth  in  the  said  agreements.  According  to  these 
agreements,  Birch  and  his  wife  offered  and  agreed  to 
purchase  at  face  the  bonds  in  question,  the  purchases 
from  each  sister  to  be  made  in  installments  of  $39,- 
300  on  January  1,  1926,  and  on  January  1  of  each 
year  thereafter  until  January  1, 1933,  with  a  final  in- 
stallment of  $78,600  on  January  1,  1934,  and  on  each 
purchase  date  to  buy  all  matured  coupons  apper- 
taining to  the  bonds  covered  in  the  particular  install- 
ment. At  each  installment  date  the  sale  of  the  bonds 
by  the  Hopkins  sisters  to  Birch  and  his  wife  was  to 
be  completed  at  the  option  of  the  Hopkins  sisters. 
To  assure  payment  for  the  respective  installments 
of  the  bonds,  Birch  and  his  wife  agreed  to  deliver  to 
B.  F.  Conaway  and  C.  Harold  Hopkins,  as  trustees, 
the  balance  of  the  district's  outstanding  bonds  in  the 
amount  of  $1,214,000,  and  upon  default  in  the  pay- 
ment of  any  of  the  above  installments,  the  Hopkins 
sisters  were  to  be  permitted  to  sell,  or  have  sold,  so 
much  of  the  bonds  held  in  trust  as  should  be  re- 
quired to  pay  the  amount  in  default.  The  trustees 
might  also  release  to  Birch  and  his  wife  such  of  the 
bonds  as  might  be  required  by  them  as  a  pledge  for 
money  borrowed  to  pay  any  current  installment. 
Otherwise  the  bonds  held  in  trust  were  to  be  released 
by  the  trustees  only  upon  the  written  consent  of  the 
Hopkins  sisters  or  upon  full  performance  of  the 


142  Commissioner  of  Internal  Revenue 

agreements  by  Birch  and  his  wife.  In  the  event  the 
Hopkins  sisters  should  elect  at  any  installment  date 
not  to  sell  the  bonds  called  for  by  the  agreements, 
Birch  and  his  wife  had  the  option  to  declare  the 
agreement  at  an  end.  Provision  was  also  made  that 
Birch  and  his  wife,  on  90  days  notice,  might  elect  to 
buy  bonds  in  advance  of  the  regular  installment 
dates  provided  and  similarly  might  declare  the  en- 
tire agreement  at  an  end  if  the  Hopkins  sisters 
should  reject  the  offer.  In  respect  of  all  purchases 
prior  to  January  1,  1929,  Birch  and  his  wife  were  to 
pay  interest  at  the  rate  of  six  per  cent,  the  rate 
called  for  by  the  bonds.  On  purchases  after  that 
date,  they  were  obligated  to  pay  seven  per  cent  or 
one  per  cent  over  the  interest  provided  for  in  the 
bonds. 

15.  In  1926  Birch  entered  into  an  agreement 
with  the  Conaways  for  the  purchase  of  their  inter- 
ests in  the  ranch  and  in  the  bonds  of  Beclamation 
District  No.  2035.  The  purchase  price  was  paid  in 
cash  and  in  installments. 

16.  Beginning  with  January  1,  1926,  the  first  in- 
stallment date  under  the  agreements  of  January  10, 
1925,  the  Hopkins  sisters  elected  to  sell  the  bonds  to 
Birch  and  his  wife  pursuant  to  the  terras  of  the  said 
agreements.  Birch  and  his  wife  made  the  payments 
on  the  bond  purchases  as  called  for  in  the  agree- 
ments and  as  elected  by  the  Hopkins  sisters  until 
the  early  1930  %  when,  due  to  the  depression  and  a 
resulting  lack  of  funds,  they  were  unable  to  make 
the  further  payments  on  the  dates  prescribed,  and 
extensions   of  time   have   thereafter   been   allowed. 
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The  bonds  paid  for  in  the  face  amount  of  $476,000 
were  delivered  to  Birch  and  his  wife.  The  Hopkins 
sisters,  in  April,  1943*,  still  held  the  remaining 
$310,000  of  the  said  bonds,  but  still  held  Birch  and 
his  wife  liable  on  their  obligations  under  the  agree- 
ments of  January  10,  1925.  Their  interest  is  in  the 
receipt  of  the  cash  payments  provided  for  in  the 
contracts  and  they  are  unwilling  to  accept  anything 
else.  Of  the  $476,000  par  value  of  the  bonds  paid  for 
by  Birch  and  his  wife  and  received  from  the  Hop- 
kins sisters,  $10,000  par  value  of  such  bonds  were 
sold  to  Lula  M.  Minter  and  $86,000  passed  into  the 
hands  of  the  Great  Republic  Life  Insurance  Com- 
pany, a  corporation  of  which  Birch  was  president. 
There  was  later  a  dispute  between  petitioner  and 
the  insurance  company  over  rights  of  petitioner  in 
and  to  the  said  bonds,  the  exact  basis  for  which  dis- 
pute is  not  shown. 

17.  On  October  15,  1934,  Birch  and  his  wife  or- 
ganized Birch  Ranch  and  Oil  Company,  the  peti- 
tioner herein,  and  transferred  to  it  the  Conaway 
Ranch,  their  interest  in  the  Birch  Oil  Company,  the 
partnership  which  succeeded  the  Menges  Oil  Com- 
pany in  1911,  and  all  other  property  belonging  to 
them,  except  the  bonds  of  Reclamation  District  No. 
2035,  certain  corporate  stock  and  other  properties 
having  a  value  of  about  $600,000.  Birch  had  been 
having  difficulties  during  the  depression  years  in 


*On  April  5  and  6,  1943,  The  Tax  Court  heard  the 
case  of  Birch  Ranch  and  Oil  Company,  Dkt.  109993, 
Mem.  Op.  entered  Apr.  20,  1944,  which  related  to  the 
years  1937  and  1939. 
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borrowing  on  his  personal  credit  the  moneys  needed 
for  the  operation  of  the  ranch,  and  the  petitioner 
was  organized  for  the  purpose  of  procuring  needed 
bank  credit. 

18.  Also  on  October  15,  1934,  Birch  and  his  wife 
organized  a  second  Nevada  corporation,  to  be  known 
as  Birch  Securities  Company.  To  that  corporation 
they  transferred  $1,594,000  par  value  of  the  bonds  of 
Reclamation  District  No.  2035,  being  all  of  the  bonds 
of  the  district  except  the  $310,000  still  in  the  han4s 
of  the  Hopkins  sisters  and  those  held  by  the  insur- 
ance company  and  Lula  M.  Minter.  Of  the  bonds  so 
transferred,  $1,214,000  were  transferred  subject  to 
the  trust  under  the  contract  with  the  Hopkins  sis- 
ters. In  addition,  they  transferred  to  the  Securities 
Company  the  corporate  stocks  referred  to  in  the 
preceding  paragraph.  Birch  Securities  Company 
was  organized  as  a  holding  company,  and  solely  for 
the  personal  convenience  of  Birch.  It  engaged  in  no 
other  business  than  that  of  a  holding  company. 

19.  Birch  and  his  wife  also  organized  on  Octo- 
ber 15,  1934,  a  corporation  known  as  the  Birch 
Holding  Company,  and  transferred  to  it  the  stock  of 
the  petitioner  and  that  of  Birch  Securities  Com- 
pany, which  stock  had  been  received  by  them  for 
the  assets  transferred  to  such  corporations.  Birch 
received  49  per  cent  of  the  stock  of  the  Holding 
Company,  and  his  wife  51  per  cent.  Birch  Holding 
Company  was  organized  solely  for  the  purpose  of 
holding  the  stock  of  the  petitioner  and  that  of 
Birch  Securities  Company.  It  has  not  conducted  any 
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other  business.  Birch  became  president  of  the  three 
corporations.  Mrs.  Birch  has  left  to  him  the  deter- 
mination of  all  matters  pertaining  to  the  administra- 
tion of  the  affairs  of  the  three  corporations. 

20.  Beginning  with  1937,  and  until  April,  1943, 
no  amount  was  paid  in  any  year  by  the  petitioner  as 
interest  on  the  $1,594,000  of  such  bonds  transferred 
by  Birch  and  his  wife  to  the  Birch  Securities  Com- 
pany, nor  has  it  paid  any  amount  as  interest  on  the 
$86,000  of  such  bonds  held  by  the  Great  Republic 
Life  Insurance  Company.  As  to  the  bonds  held  by 
the  insurance  company,  there  was  a  dispute  between 
that  company  and  petitioner  over  petitioner's  rights 
in  and  to  those  bonds.  They  were  ultimately  ac- 
quired by  petitioner  from  the  insurance  company 
in  1940,  for  $65,000.  For  each  of  the  fiscal  years 
1937  and  1939  the  petitioner  did  pay  $600  to  Lula 
M.  Minter  as  interest  on  the  $10,000  par  value  of 
Reclamation  District  No.  2035  bonds  which  had  been 
acquired  by  her.  It  also  paid  in  each  of  those  years 
$18,600  to  the  Hopkins  sisters,  that  amount  being- 
six  per  cent  on  $310,000,  which  was  the  amount  still 
owing  by  Birch  and  his  wife  to  the  said  sisters  under 
the  agreements  of  January  10,  1925,  and  was  like- 
wise the  face  amount  of  reclamation  district  bonds 
still  in  the  hands  of  the  Hopkins  sisters. 

21.  On  its  books  for  the  fiscal  years  1937  and 
1939,  the  taxable  years  herein,  the  petitioner  accrued 
$120,000,  to  represent  interest  on  the  entire  $2,000,- 
000  par  value  of  issued  bonds  of  Reclamation  Dis- 
trict No.  2035.  For  the  fiscal  year  1937,  it  entered  the 
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$18,600  paid  to  the  Hopkins  sisters,  as  above  stated, 
as  a  loan  to  Birch  Securities  Company.  Birch  Se- 
curities Company,  on  its  books,  treated  the  receipt 
of  the  $18,600  as  a  loan  from  petitioner  and  charged 
a  net  of  $17,382.75  as  interest  paid  to  the  Hoj)kins 
sisters.  It  claimed  a  deduction  on  its  income  tax  re- 
turn for  that  year  in  the  latter  amount. 

22.  At  no  time  has  any  amount  been  paid  into 
Reclamation  District  No.  2035,  or  set  aside  by  Birch 
and  his  wife  or  the  petitioner,  for  the  purpose  of 
paying  off  the  bonds  of  the  district,  even  though  the 
bonds  began  to  mature  on  January  1,  1935,  at  the 
rate  of  $227,000  per  year. 

23.  Since  its  organization  the  petitioner  has  op- 
erated the  Conaway  Ranch,  devoting  it  to  the  grow- 
ing of  crops  and  the  raising  of  sheep.  The  petitioner, 
as  owner  of  the  Company  Ranch,  has  borne  all  of 
the  costs  and  expenses  of  maintaining  and  operating 
the  improvements  of  Reclamation  District  No.  2035 
and  treats  such  costs  as  a  part  of  its  expenses  in 
operating  the  ranch,  all  in  a  manner  which  would 
be  no  different  if  there  were  no  reclamation  district, 
whether  formal  or  actual.  The  district  has  no  ex- 
pense not  taken  care  of  by  the  petitioner. 

24.  All  crops  grown  on  the  ranch  during  a  given 
fiscal  year  were  sold  in  the  same  year  in  which 
grown.  The  herd  of  sheep  was  kept  at  an  average  of 
3,500,  with  losses  being  replaced  by  younger  animals. 
All  sales  were  made  for  cash,  as  were  all  purchases. 
The  petitioner  kept  a  separate  set  of  books  with 
respect  to  the  ranch  operations,   during  the  fiscal 
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years  1937  and  1939.  The  ranch  books  were  kept  on 
a  cash  basis.  For  each  of  such  taxable  years  Form 
1040  F  was  used  in  reporting  income  from  the  oper- 
ations of  the  ranch,  and  reported  the  income  or  loss 
therefrom  on  a  cash  basis. 

25.  Provided,  however,  that  the  respondent,  in 
this  proceeding,  relating  to  Docket  No.  8720,  does 
not  by  anything  contained  herein  stipulate  or  agree 
that  there  were  issued  or  outstanding  at  any  time, 
under  any  State  or  Federal  laws,  any  valid  or  law- 
fully issued  bonds  of  Reclamation  District  No.  2035, 
which  were  owned  or  held  by  A.  Otis  Birch,  or  Mrs. 
A.  Otis  Birch,  or  any  corporation  owned  in  whole 
or  in  part  or  controlled  by  them,  including  the  peti- 
tioner corporation,  or  that  the  petitioner  was  under 
any  legal  liability  to  pay  any  "call"  or  "assessment" 
for  the  payment  of  any  amounts  of  "interest"  or 
"taxes"  for  which  deductions  are  claimed  for  Fed- 
eral tax  purposes,  and  the  respondent  does  not 
admit  that  the  petitioner  did  at  any  time  pay  any 
such  interest  or  taxes  which  constitute  allowable 
tax  deductions. 

/%/  GEORGE  ACRET, 

Counsel  for  Petitioner. 

/s/  CHARLES  OLIPHANT, 

ECC. 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Counsel 
for  Respondent. 

Filed  T.C.U.S.  February  11,  1949. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  SECOND  SUPPLEMENT  AND 
AMENDMENT  TO  PETITION 

Comes  Now  the  Commissioner  of  Internal  Re- 
venue, by  his  attorney,  Charles  Oliphant,  Chief 
Counsel,  Bureau  of  Internal  Revenue,  and  for  an- 
swer to  the  second  supplement  and  amendment  to 
petition  filed  in  this  proceeding  on  February  11, 
1949,  alleges  as  follows: 

II. 

Denies  the  allegations  contained  in  the  second 
supplement  and  amendment  to  petition,  paragraph 
II,  page  2. 

IX. 

Denies  the  allegations  contained  in  paragraph  IX 
of  the  second  supplement  and  amendment  to  peti- 
tion. 

X. 

Denies  each  and  every  allegation  contained  in  the 
second  supplement  and  amendment  to  petition  not 
hereinbefore  specifically  denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  of  Internal  Revenue  be  approved. 

/s/  CHARLES  OLIPHANT, 

ECC. 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 
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Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel. 

E.  C.  CROUTER, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 

Filed  T.C.U.S.  February  15,  1949. 


The  Tax  Court  of  the  United  States 
Docket  No.  8720 

BIRCH  RANCH  &  OIL  COMPANY, 
a  corporation, 

Petitioner. 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

(Met  pursuant  to  notice.) 

Before:  Honorable  Luther  A.  Johnson, 
Judge. 

Appearances : 

GEORGE  ACRET, 

1210  Quinby  Building, 
650  South  Grand  Avenue, 
Los  Angeles,  California, 

Appearing  for  the  Petitioner. 


150  Commissioner  of  Internal  Revenue 

EARL  C.  CROUTER, 

(Honorable  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal 
Revenue) , 

Appearing  for  the  Respondent. 

PROCEEDINGS 

The  Court:  The  Clerk  will  call  the  next  case, 
please. 

The  Clerk:  Docket  No.  8720,  Birch  Ranch  &  Oil 
Company. 

Mr.  Crouter:    Ready  for  the  Respondent. 

Mr.  Acret :    Ready  for  the  Petitioner. 

The  Court:  The  appearances  have  been  noted, 
and  are  Earl  Crouter  for  Respondent  and  George 
Acret  for  the  Petitioner. 

This  case  bears  rather  an  old  docket  number. 
Hasn't  there  been  some  proceedings  in  this  case  be- 
fore? 

Mr.  Acret :  Yes,  your  Honor.  There  is  a  situation 
here,  and  it  may  be  of  help  to  the  Court  if  I  would 
make  some  statements. 

Mr.  Crouter:  If  your  Honor  please,  before  we 
proceed  with  any  portion  of  the  hearing,  Respondent 
at  this  point  moves  that  all  witnesses  who  may  be 
available  now  or  come  later  be  excluded  from  the 
hearing  room.  That  is  for  reasons  which  I  will  be 
glad  to  explain  or  argue,  if  necessary. 

The  Court:  Are  there  any  witnesses  in  the  court 
room  now? 

Mr.  Acret:     Mr.  Birch  is  here,  the  president  of 
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the  Petitioner  corporation;  Mr.  Landrum,  the  sec- 
retary is  here  It  is  my  understanding  the  parties  to 
an  action  have  a  right  to  be  present [3*] 

The  Court:    Yes. 

Mr.  Acret:    as  a  matter  of  their  interest  in 

the  case.  However,  I  don't  know,  other  than  their 
wanting  to  hear  what  is  going  on,  I  don't  know  of 
any  reason  why  they  shouldn't  be  here. 

The  Court :  Do  you  want  them  to  leave  the  court 
room  now? 

Mr.  Crouter:  I  believe  the  rule  should  be  in- 
voked at  the  commencement. 

The  Court :  Any  witnesses  now  in  the  court  room, 
if  they  will  come  forward  now,  the  Clerk  will  ad- 
minister the  oaths  to  the  witnesses. 

Mr.  Acret :   Mr.  Birch  and  Mr.  Landrum. 

The  Court:  Mr.  Birch  and  Mr.  Landrum  will  be 
sworn  now.  There  are  no  other  witnesses  in  the 
court  room,  as  I  understand  it.  The  rule  having 
been  invoked,  the  witnesses  other  than  the  Petitioner 
of  the  case  will  retire  from  the  court  room  and  not 
discuss  the  case  or  be  permitted  to  discuss  it. 

Mr.  Acret:  That  means,  Mr.  Landrum,  you  are 
required  to  wait  outside  the  court  room  because  we 
can  only  have  one  representative  of  the  corporation. 

Your  Honor,  because  I  believe  it  would  be  of  some 
assistance  to  the  Court  in  a  case  of  this  character,  I 
have  prepared  Petitioner's  Trial  Memorandum  of 
Points  and  [4]  Authorities,  if  your  Honor  would 
like  to  have  it. 


*  Page  numbering  stamped  at  top  of  page  of  original  Reporter's 
Transcript. 
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The  Court :  I  believe  it  might  be  well  The  Court 
is  entirely  unfamiliar  with  what  the  issues  are.  It 
might  be  well  for  counsel  of  Petitioner  to  state  the 
nature  of  the  case,  the  issues  involved,  and  also  give 
the  Court  the  benefit  of  any  information  as  to  what 
has  transpired  before  in  this  case. 

Mr.  Acret:  Your  Honor,  has  the  Court  had  an 
opportunity  to  read  the  petition  and  the  amendment 
to  the  petition  ! 

The  Court:  No,  the  Court  is  entirely  mifamiliar. 
All  he  knows  is  the  title  of  the  case. 

Mr.  Acret :  Very  well.  The  petition  involved  has 
a  sufficient  number  of  ultimate  facts  that  we  thought 
it  would  be  of  advantage  to  have  it  printed.  Tour 
Honor  will  find  it  is  a  printed  petition. 

The  Court :   What  are  the  taxable  years  1 

OPENING  STATEMENT  ON  BEHALF 
OF  THE  PETITIONER 

By  Mr.  Acret: 

The  taxable  years  involved  are  1941  and  1913, 
originally  in  the  petition,  and  by  reason  of  the  facts 
that  I  am  about  to  relate,  by  reason  of  action  taken 
by  the  Commissioner,  the  issues  have  changed  so 
that  the  years  involved,  strange  to  relate,  and  your 
Honor  may  be  astonished  to  hear  it,  first,  is  the  year 
1911.  It  is  the  Petitioner's  [5]  right  to  carry  back  a 
loss  in  1911,  to  wipe  out  the  deficiency  assessment 
involved  herein  for  1913,  and  the  case  has  a  consid- 
erable background. 
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The  Court:  The  Court  would  like  to  hear  the 
background. 

Mr.  Acret:  Yes,  your  Honor.  Judge  Turner 
heard  a  proceeding,  Docket  No.  109,993,  many  years 
ago;  1942,  or  something  like  that,  involving  the 
principal  issues  that  are  involved  here,  that  is,  the 
validity  of  the  creation  of  a  reclamation  district  in 
Yolo  County,  in  this  State.  That  is  just  north  of 
Sacramento,  and  including  the  validity  of  $2,000,- 
000.00  of  reclamation  bonds  of  this  Reclamation 
District  2035,  and  involving  this  Petitioner's  right 
to  make  a  deduction  of  $120,000.00  a  year  for  pay- 
ment of  amount  into  the  County  Treasury  sufficient 
to  meet  6  per  cent  interest  on  that  $2,000,000.00  of 
bonds. 

Judge  Turner  made  rather  voluminous  findings  of 
fact,  and  very  accurate  ones,  in  view  of  the  short 
time  of  the  hearing  and  the  large  number  of  facts 
which  were  involved. 

The  Court:  Did  that  hearing  before  Judge  Tur- 
ner result  hi  a  decision  being  rendered  by  him  upon 
that  issue  ! 

Mr.  Acret :  I  was  about  to  relate — no,  your  Honor, 
the  case  went  on  in  another  manner,  that  is,  Judge 
Turner,  though  he  made  findings  of  fact  in  detail 
with  reference  to  the  organization  of  the  District 
and  the  issuance  [6]  of  the  bonds  and  the  incorpora- 
tion of  this  Petitioner  and  the  purposes  for  which 
it  was  incorporated,  he  decided  the  matter  on  a  basis 
of  accounting;  that  is,  that  the  Petitioner  was  on  a 
cash  system  of  accounting,  when,  as  to  the  items  of 
deduction  involved,  they  had  only  approved  them; 
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hadn't  paid  them,  and  for  that  reason,  however,  he 
did  allow  as  interest  paid  certain  amounts  of  those 
years  that  the  Petitioner  had,  in  fact,  paid. 

Also,  there  was  involved  in  that  case,  and  I  men- 
tion it  now  because  it  will  have  to  do  with  my  ob- 
jection to  the  materiality  of 

The  Court:  Where  is  Judge  Turner's  opinion 
recorded?  Was  it  a  memorandum  of  opinion  or 
what? 

Mr.  Acret :  It  is  a  detailed  opinion.  Do  you  have 
the  citation,  Mr.  Crouter?    I  don't  have  it  at  hand. 

Mr.  Crouter :  That  is  a  memorandum  opinion.  It 
is  not  a  reported  case.  For  the  record  at  this  point, 
we  might  just  state  that  was  in  Docket  No. 

The  Court:  Give  the  docket  number  and  about 
when  it  was. 

Mr.  Crouter:  109,993,  Memorandum  of  Findings 
of  Fact  and  Opinion  entered  April  20,  1944,  and 
that  related  to  the  fiscal  years  ended  September  30, 
1937,  and  1939. 

Mr.  Acret :   That  is  right. 

The  Court:  What  was  the  next  step  taken  in  the 
case?  [7] 

Mr.  Acret:  I  was  about  to  call  your  Honor's  at- 
tention to  the  fact  in  matters  that  have  heretofore 
been  heard  in  this,  that  opinion  was  admitted  as  Ex- 
hibit 2  in  this  proceeding,  and  your  Honor  will  find 
the  opinion  in  the  file  as  Exhibit  No.  2. 

Now,  the  next  step  was  that,  while  I  think  the 
matter  was  pending  for  decision  before  Judge  Tur- 
ner, the  deficiency  assessment  that  is  involved  for 
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1941  and  1943  was  made,  and  this  Petitioner  filed  its 
petition  that  is  involved  herein. 

The  Court:  That  is  under  the  present  docket 
number,  is  it? 

Mr.  Acret:  Yes,  your  Honor.  Then  the  next 
thing  that  happened  is  that  for  1944,  the  Commis- 
sioner made  an  audit  of  the  Petitioner's  books,  and 
filed  a  report  which  increased  the  loss  which  Peti- 
tioner had  shown  for  1944  from  $84,000.00  to  $186,- 
000.00,  and  that  in  that  report — and  it  is  Exhibit  No. 
— it  is  one  of  the  exhibits  in  this  proceeding — I  be- 
lieve it  is  Exhibit  No.  1. 

The  Court :  Those  exhibits  you  refer  to,  are  those 
attached  to  a  stipulation  of  facts'? 

Mr.  Acret :  No,  they  are  not,  your  Honor.  They 
were  just  admitted  in  a  manner  I  will  relate  as  I 
come  to  it  in  its  chronological  order. 

In  that  report,  which  I  will  refer  to  as  the  first  [8] 
report,  and  it  is  attached  as  Exhibit  1  to  our  amend- 
ment to  the  j)etition  herein,  also,  it  is  dated  Janu- 
ary 23,  1947,  the  agent  in  charge  stated  that  "For 
the  history  of  the  taxpayer,  see  prior  agent's  re- 
port in  U.  S.  Tax  Court's  findings  of  fact  and  opin- 
ion herein  in  Docket  No.  109,993."  That  is  the 
one  we  have  just  been  talking  about.  It  says,  "The 
additional  net  loss,  as  shown  in  this  report,  is 
brought  about  by  the  allowance  in  full  of  amounts 
paid  by  the  taxpayer  in  this  fiscal  year  for  assess- 
ment taxes  on  Reclamation  District  No.  2035.  Part 
of  the  amount  paid  in  this  year  covers  amounts 
accrued  on  the  corporation  books  in  prior  years, 
and  was  disallowed  in  the  prior  agent's  report,  and 
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deductions,  since  the  corporation  was  on  a  cash 
basis." 

Now,  in  the  meantime,  along  about  June,  1947, 
this  matter  came  up  for  hearing  in  this  court,  before 
Judge  Kern.  When  it  did  come  up  for  hearing,  as 
the  attorney  for  the  Petitioner,  I  then  stated  that 
in  view  of  this  report,  we  were  adopting  the  conten- 
tion that  we  were  on  a  cash  basis,  and  that  if  we 
were  on  a  cash  basis,  that,  therefore,  the  defiiciencies 
that  are  involved  in  this  proceeding  for  1941  and 
1943,  our  position  was  not  well  taken  because  we 
had  only  accrued  those  items  and  hadn't  paid  them. 
We  put  in  evidence  the  exhibits  with  Judge  Turner. 
He  heard  the  matter  and  took  it  under  advisement. 

The  Court :     You  mean,  Judge  Kern  ?  [9] 

Mr.  Acret:  Judge  Kern,  and  took  it  under  ad- 
visement, took  under  advisement  the  question  of 
whether  or  not  in  a  proceeding  which  only  involved 
1941  and  1943,  if  this  Court  had  jurisdiction  to  hear 
anything  concernhig  1944,  and  the  validity  of  that 
loss.  In  other  words,  the  loss  that  was  stated  in  this 
report  that  the  agent  in  charge  changed  from  eighty 
four  thousand  to  a  hundred  and  eighty-six  thousand, 
and  he  filed,  Judge  Kern  filed  an  opinion,  holding 
that  we  were  entitled,  or  that  this  Court  did  have 
jurisdiction  to  consider  1944,  and  that  we  would  be 
entitled  to  carry  back  such  loss  as  we  might  be  able 
to  establish. 

The  Court:  What  is  the  date  of  Judge  Kern's 
opinion  •? 

Mr.  Acret :     That  is  sometime  in  the  fall  of  1947, 
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if  I  remember  correctly.  Counsel  apparently  has  it. 
It  is  the  file,  I  presume. 

The  Court:     All  right. 

Mr.  Acret:  Now,  in  the  meantime,  your  Honor, 
relying  on  this  first  report  and  the  fact  we  were 
held  to  be  on  a  cash  basis,  the  Petitioner  paid  the 
amount  that  is  involved  herein  for  1941,  because 
there  was  no  possibility,  there  was  no  right  to  carry 
back  a  loss  of  '44  for  more  than  two  years,  so  we 
paid  1941,  in  the  sum  of  twelve  thousand  odd  dollars, 
but  relying  on  the  right  to  carry  back  the  1944,  we 
filed  this  supplement  and  amendment  to  petition, 
which  raises  the  issues  that  I  am  about  to  relate 
that  are  [10]  involved  here.  That  is  the  history 
leading  up  to 

The  Court:  Petitioner's  counsel  will  state  what 
the  issues  are  at  this  time.  Counsel  is  now  ready  to 
proceed  for  Petitioner  concerning  the  issues  now 
involved? 

Mr.  Acret:  Yes,  your  Honor.  After  we  made 
this  payment  of  the  1941  assessment,  the  Commis- 
sioner then  caused  a  reaudit  of  the  Petitioner's 
books  of  1944  to  be  made,  and  in  that  reaudit  he  dis- 
allowed this  deduction  of  interest  paid  in  1944  to 
meet  the  assessment  on  the  bonds,  which  wiped  out 
the  loss  entirely  for  1944,  and  that  is  on  the  theory 
that  I  am  about  to  go  into  in  detail,  that  this  Recla- 
mation District  is  not  a  bona  fide  district,  nor  the 
bonds,  and  that,  so  to  speak,  the  matter  of  paying 
the  taxes  to  the  County  Treasurer  by  the  Birch 
Ranch  &  Oil  Company,  which  owns  the  land  in  the 
District,  to  the  Birch  Securities  Company,  this  peti- 
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tion  is  like  taking  the  money  from  the  right-hand 
pocket,  so  to  speak,  and  putting  it  in  the  other. 

The  Court:  In  other  words,  we  are  now  to  pass 
on  the  Commissioner's  disallowance  of  the  payment 
of  those  funds,  and  the  validity  of  those  payments. 
Is  that  right? 

Mr.  Acret :  Well,  there  is  a  little  more  to  it  than 
that,  but  we  now  come  to  the  issues  raised  by  this 
disallowance.  This  is  like  all  complicated  matters; 
it  is  capable  of  being  made  very  clear  and  simple. 
It  is  just  a  quantity,  rather  than  any  difficulty  con- 
cerning it,  and  [11]  I  would  like  to  state  at  the 
outset,  your  Honor,  that  there  isn't  a  single  fact 
in  this  case  that  I  think  is  controvertible  or  that 
we  shouldn't  be  able  to  agree  on.  What  the  question 
of  law  is  going  to  be,  and  I  think  your  Honor  will 
see  that,  even  at  the  close  of  the  opening  statement, 
the  question  of  law  is  going  to  be  that  where  a  rec- 
lamation district  is  organized  by  a  group  of  land- 
owners consisting  of  nine,  and  one  of  the  land- 
owners makes  the  improvements  himself  on  a  con- 
tract with  the  Reclamation  District  of  a  value  of 
$2,000,000.00,  for  that  $2,000,000.00  gets  a  reclama- 
tion district  warrant  in  that  amount,  and  where 
subsequently,  after  the  formation  of  the  district,  and 
five  years  later,  under  the  provisions  of  Section 
3480  of  the  Political  Code  of  California,  which  I 
will  refer  to  hereafter  as  the  Reclamation  Act,  those 
landowners,  by  a  vote,  under  the  provisions  of  the 
Act,  voted  to  put  a  bond  issue  against  the  assess- 
ment, bond  issue  against  the  lands  of  the  District, 
to  pay  the  assessment  of  $2,000,000.00  and  where 
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Mr.  Birch,  who,  with  his  wife,  is  the  sole  owner  of 
this  Petitioner  and  other  corporations  that  I  am 
about  to  relate,  together  with  two  associates  of  his 
at  the  time,  traded  in  their  warrant,  as  provided 
in  law,  for  the  whole  $2,000,000.00  worth  of  bonds. 

They  took  that  in  payment  for  the  work  they  did 
on  the  District,  and  they  put  in  some — I  don't  know 
how  many — [12]  45  miles  of  roads  and  55  miles  of 
canals,  a  warehouse  site  and  a  levee,  and  so  forth, 
and  the  Reclamation  Board  of  the  State  of  Califor- 
nia and  the  trustees  of  the  Reclamation  District 
approved  the  construction  and  the  cost  of  construc- 
tion and  the  issue  of  the  warrant,  and  where  Mr. 
Birch,  after  he  got  these  bonds,  purchased  out  the 
people  known  as  the  Hopkins  who  owned,  I  think, 
approximately  a  third  interest  with  him  and  his 
part  of  the  lands,  and  used  the  bonds  to  pay  for 
that  interest,  $786,000.00,  and  took  the  bonds  at 
face  value. 

The  law  question  involved  is  that  whether  a  Dis- 
trict so  organized  and  bonds  so  issued,  whether  or 
not  that  District  and  those  bonds  lose  their  valid 
character,  if  such  valid  character  it  ever  had,  by 
virtue  of  Mr.  Birch  and  his  successor  in  interest, 
this  Petitioner,  having  subsequently  acquired  all  of 
the  parcels  of  land  in  the  District  except  one,  and 
having  subsequently  again  acquired  all  of  the  bonds. 
So,  it  just  comes  to — it  is  going  to  come  down  to 
just  that  plain  and  simple  question  of  law,  when  all 
these  facts  that  ought  not  to  be  controverted  as  be- 
fore the  Court,  and  the  facts  I  have  largely  related 
by  stating  the  question — those  facts  that  I  did  relate 
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are  contained — I  don't  know  whether  this  detail  is 
being  helpful  to  your  Honor  or  not,  but  I  think  it 
should  help. 

The  Court:     Yes,  it  is.  [13] 

Mr.  Acret :  Otherwise,  it  would  be  impossible  to 
estimate  the  bearing  of  any  of  the  evidence  offered — 
those  facts  are  contained  in  Judge  Turner 's  findings. 
I  think  that  case  took  three  or  four  cases  to  present 
them,  though  there  were  many  stipulations. 

We  are  going  to  contend  that  with  respect  to  the 
organization  of  the  District,  with  respect  to  the 
issuance  of  the  bonds,  the  holding  of  them  as  found 
by  Judge  Turner  through  a  period  of  years  up  to 
and  through  1939,  the  organization  of  this  Peti- 
tioner and  of  the  Birch  Ranch  &  Oil  Company,  the 
owner  of  part  of  the  lands  in  the  District,  that  those 
facts  are  res  judicata  in  this  case.  They  are  the 
identical — that  is  an  adjudication  of  the  identical 
principal  issues  in  this  case,  as  far  as  the  basic 
facts  are  concerned. 

The  other  case  differed  in  that  it  concerned  the 
right  to  make  deductions  on  any  accrual  basis  for 
1937  and  1939,  as  I  have  stated,  whereas  this  case 
involved  the  right  to  make  a  deduction  for  the 
amounts  paid  in  cash  for  1914. 

The  Court:  Are  these  transactions  that  you 
speak  of,  of  Mr.  Birch,  subsequent  to  Judge  Tur- 
ner's hearing,  or  was  that  involved  at  the  time  he 
found  his  findings  of  fact?  In  other  words,  what 
happened  affecting  the  status  quo  of  the  parties 
subsequent  to  Judge  Turner's  matter? 

Mr.  Acret:     What  happened  status  quo  is  that, 
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as  far  as  this  Petitioner  is  concerned,  times  got 
better,  and  this  [14]  Petitioner  had  some  money — 
the  Birch  Ranch  &  Oil  Company,  or  rather,  the 
Birch  Ranch  &  Oil  Company  had  some  money,  the 
owner  of  the  land,  and  it  Avas  able  to  pay  the  taxes 
each  year  as  they  became  due,  and  pay  all  the 
taxes  to  meet  the  past  interest  that  had  accumulated 
on  the  bonds. 

The  Court:  Aside  from  the  payment  of  taxes, 
what  I  am  wondering  about  is  whether  or  not  the 
status  of  the  parties,  Mr.  Birch's  rights,  as  an  indi- 
vidual, have  they  changed  any? 

Mr.  Acret:  Not  that  I  can  recall  in  any  respect. 
The  rights  of  this  Petitioner  changed,  however, 
since  the  Commissioner  filed  the  first  report,  and 
before  it  filed  the  second  report,  because  in  reli- 
ance on  the  first  report,  this  Petitioner  paid  the 
deficiency  assessment  for  1941,  and  in  reliance,  on 
my  advice,  that  its  loss  as  shown  for  1944,  be  entitled 
as  a  matter  of  law  to  be  carried  back  to  wipe  out 
the  1943,  so  there  is  a  good  basis  of  an  estoppel  as 
well,  on  which  I  will  have  some  authorities,  and 
which  I  have  in  these  points  and  authorities 

The  Court:  The  matter  of  estoppel  isn't  in  the 
pleadings,  I  guess. 

Mr.  Acret:  No,  your  Honor,  and  I  am  going  to 
have  to  ask  for  that.  No  matter  how  much  we 
worked — in  working  on  this  case  as  it  came  up  to- 
day, I  found  I  should  have  plead  both  the  estoppel 
and  res  judicata,  and  I  think  counsel  will  [15]  not 
object.  I  have  warned  him  and  talked  with  him 
before  with  regard  to  this.    I  think  he  will  not  ob- 
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ject  to  my  filing  a  second  amendment  to  the  petition, 
setting  up  the  estoppel. 

The  Court :  You  don't  have  such  amendment  pre- 
pared % 

Mr.  Acret:  I  will  have  it  over  the  week  end, 
your  Honor.  I  have  been  unable  to  prepare  it.  As 
your  Honor  knows,  when  we  are  in  active  practice, 
these  matters — you  get  to  finally  preparing  a  case 
just  before  it  is  going  to  trial,  and  I  have  been  doing 
that  for  the  last  iive  days,  and  I  haven't  been  able 
to  get  out  the  amendment. 

The  Court:  Does  that  conclude  the  statement  of 
Petitioner's  counsel,  or  do  you  have  anything  fur- 
ther? 

Mr.  Acret :  No,  it  doesn't.  There  are  a  few  more 
things  I  can  state,  which  might  be  helpful. 

Counsel  and  I,  during  the  past  week, — and  counsel 
has  been  very  generous  and  patient  with  me  in  an 
effort  to  arrive  at  a  stipulation  of  facts.  He  under- 
took to  prepare,  and  did  prepare,  a  proposed  stipu- 
lation which  is  taken  from  these  findings  of  fact  of 
Judge  Turner,  and  from  them  he  omits  certain  mat- 
ters that  he  doesn't  wish  to  concede,  and  which  is 
perfectly  satisfactory  to  me  to  have  him  omit.  I 
can  state  that  of  the  first  13  pages  he  has  given  to 
me 

The  Court :  Let  the  Court  inquire ;  these  matters 
admitted,  you  waive  those  ? 

Mr.  Acret:  No,  the  stipulation  provides  that 
either  [16]  of  us  may  present  testimony  as  to  other 
matters,  and  we  have  certified  copies  of  the  record 
with  regard  to  those.     For  instance,  the  Superior 


vs.  Birch  Ranch  and  Oil  Company  163 

Court  of  Yolo  County  provided  by  law,  as  soon  as 
the  Reclamation  District  was  organized,  there  was 
a  test  case  to  determine  the  validity  of  the  organi- 
zation, and  the  Superior  Court  so  determined. 

The  Court:  The  proof  upon  those  matters  ad- 
mitted will  be  subject  to  your  objections  to  Judge 
Turner's  decision  to  hold  them  binding,  or  do  you 
concede  Respondent  is  right,  Judge  Turner's  find- 
ings do  not  affect  those  matters  you  are  going  to 
offer  in  testimony? 

Mr.  Acret :  Those  matters  are  contained  in  Judge 
Turner's  findings,  the  facts  I  just  stated,  and  they 
are  proper  to  be  stipulated  as  facts  in  this  case. 
The  stipulation  should  include  them,  but  we  don't 
mind  if  they  don't,  because  we  can  put  it  in  evi- 
dence. Do  I  make  myself  clear  on  that?  That  is 
the  situation. 

The  Court:     I  guess  so. 

Mr.  Acret:  As  I  say,  I  am  willing  to  stipulate 
as  to  the  first  13  pages,  with  just  one  minor  excep- 
tion, a  slight  inadvertence — slight  inadvertent  error 
in  there. 

Mr.  Crouter:  If  your  Honor  please,  I  am  very 
reluctant  to  make  any  comment  at  this  time,  but  I 
do  feel  it  is  encumbent  upon  me  to  inform  the  Court 
that  what  Mr.  Acret  is  now  referring  to  is  a  final 
draft  of  a  proposed  stipulation  of  facts  that  he  and 
I  went  over  in  considerable  detail  last  week,  and  it 
was  my  understanding  that  it  was  agreeable  and  it 
was  tentatively  agreed  to  bind  us.  I  had  our  office 
carefully  make  the  draft,  a  copy  of  which  he  has, 
but  to  get  to  the  point,  we  have  not  been  able  to 
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agree.  It  has  not  been  agreed  to  up  to  this  time.  I 
am  perfectly  glad  to  have  the  Court  umpire  the  sit- 
uation of  that  sort,  if  you  wish  to,  or  we  might  do  it 
informally,  but  we  have  been  unable  to  agree  at  all 
that,  and  what  Mr.  Acret  is  now  getting  at  is  just  an 
analysis  of  taking  a  part  of  the  prior  proceedings 
and  seeing  how  much  we  should  agree  to  as  facts. 

If  Mr.  Acret  has  any  disposition  over  the  noon 
recess  to  go  into  that  matter  again,  I  will  be  glad  to 
talk  to  him.  I  don't  think  it  is  a  proper  matter 
that  your  Honor  is  interested  in. 

The  Court:  No,  the  Court  wouldn't  be  in  a  posi- 
tion to  assist  in  the  stipulation  of  facts. 

Mr.  Crouter:  It  has  been  well  understood,  of 
course,  if  we  cannot  agree  on  those  things,  they 
will  have  to  be  proven. 

The  Court:  The  Court,  in  the  interest  of  time, 
hopes  they  can  be  agreed  to. 

Mr.  Acret :  I  think  there  is  no  question  but  what 
counsel  is  correct  on  that;  if  we  can't  stipulate,  I 
think  that  your  Honor  could  help  us  to  do  so  in- 
formally, because  it  does  seem  if  I  can  agree  on 
the  first  three-quarters  of  what  counsel  offers,  we  at 
least  ought  to  have  that  much.  That  is  seven-eighths 
of  the  case,  that  first  13  pages,  and  the  only  others 
— the  next  5  pages  are  just  matters  taken  from 
Judge  Turner's  opinion,  which  relate  solely  to  the 
other  case,  that  is,  what  was  done  in  the  other 
years,  the  accrual  entries  for  those  years,  and  so 
forth,  and  they  are  not  material  to  this  case.  It  is 
the  same  way  with  the  first  two  paragraphs 

The  Court :     It  is  your  contention  that  the  stipu- 
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lation  of  facts  tendered  by  Respondent's  counsel 
contain  matters  that  shouldn't  be  in  there? 

Mr.  Acret:  That  is  right,  they  contain  matters 
extraneous  to  the  case  and  related  to  the  other 
years. 

The  Court :  I  hope  during  the  noon  recess  coun- 
sel will  see  if  they  can't  reconcile  the  differences 
about  what  the  contents  of  the  stipulation  of  facts 
should  be. 

Mr.  Acret:  There  are  two  more  matters,  and  I 
will  have  finished  my  statement. 

I  believe  I  should  call  your  Honor's  attention  to 
the  fact  that  the  only  source  of  error  that  seems 
to  arise  here  is  by  virtue  of  the  interpretation  of 
Mr.  Birch's  contracts  with  the  Hopkinses,  and  they 
would  be  cleared  up  by  this  stipulation,  and  the 
other  contention,  it  seems  to  make  the  error — it  is 
overlooking  the  fact  that  the  Reclamation  Act  [19] 
provides  that  a  landlord  may  pay  his  assessment 
taxes  to  the  County  Treasurer  with  either  bonds,  or 
he  may  even  pay  the  assessment  itself  with  either 
bonds  or  with  interest  coupons,  and  the  evidence  will 
show  that  over  a  period  of  years  Mr.  and  Mrs.  Birch, 
when  they  first  owned  these  bonds  themselves,  or  a 
large  part  of  them,  and  while  they  owned  the  land, 
they  bought  coupons  from  others,  other  owners  of 
the  bonds,  and  used  these  interest  coupons  and 
turned  them  into  the  County  Treasurer. 

Judge  Turner — that  is  one  error  contained  in  his 
opinion,  and  it  is  the  error  the  field  officer  makes  in 
each  occasion,  and  counsel  states  that  is  not  a  pay- 
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ment  of  interest,  but  Mr.  Birch  buys  the  coupons, 
and  under  the  provisions  of  the  statute,  he  pays 
the  coupons  into  pay  the  taxes  for  the  District. 
Though  it  is  true  he  gives  the  money  to  an  owner 
of  the  bonds  to  get  the  interest  coupons,  but  the 
statute  so  provides,  and  I  wanted  to  get  that  in 
your  Honor's  mind. 

Now,  this,  over  a  period  of  years,  was  permitted 
at  all  times  when  Mr.  and  Mrs.  Birch  owned  both 
the  land  and  the  bonds,  and  the  transaction  was 
questioned  each  time  by  the  Commissioner,  because 
Mr.  Birch  was  in  a  position  to  make  the  deduction 
for  the  taxes,  and  yet,  when  the  interest  came  back 
to  him  from  the  County  Treasurer,  it  was  exempt 
interest.  TKat  is  the  part  that  the  Commissioner 
doesn't  now  [20 J  like.  It  is  taking  money  out  of  one 
pocket  and  putting  it  in  the  other,  and  when  your 
Honor  analyzes  the  Act,  you  will  find  that  between 
Mr.  Birch's  right  pocket  and  his  left  pocket,  even 
when  he  owned  both  the  bonds  and  the  land  it  was 
the  law  of  California  and  the  County  Treasurer  of 
Yolo  County,  and  they  were  all  matters  beyond  the 
landowner's  control  and  the  bondowner's  control.  It 
was  just  the  operation  of  the  laws  of  California,  and 
there  is  nothing  in  the  law  that  prohibits  the  land- 
owner from  owning  the  bonds,  and  we  will  show  to 
your  Honor  that  the  Reclamation  Act  expressly 
permits  it,  and  that  is  going  to  be  the  Petitioner's 
case. 

The  Court:     Respondent's  counsel1? 
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OPENING  STATEMENT  OF  BEHALF  OF 
THE  RESPONDENT 

By  Mr.  Crouter: 

If  your  Honor  please,  I  would  like  to  make  some 
comment  regarding  the  statutes  of  the  proceeding 
at  this  time,  and  particularly  the  issues  before  the 
Court,  and  I  will  refer  to  some  extent  to  the  facts, 
but,  as  your  Honor  realizes,  it  is  a  situation  where 
it  goes  back  over  the  history  of  a  corporation  for 
about  20  years,  and  I  hope  I  do  not  make  it  any 
more  confusing. 

To  clarify  the  situation,  as  we  begin,  if  the  Court 
please,  I  am  afraid  the  counsel  inadvertently  made 
an  error  in  referring  to  the  year  1943,  because  this 
proceeding,  Birch  Ranch  &  Oil  Company,  Docket 
No.  8720,  when  it  was  [21]  originally  filed,  related  to 
fiscal  years  ending  September,  1941  and  September 
30,  1942. 

Mr.  Acret :     I  misspoke  myself  on  that. 

Mr.  Crouter:  And  there  were  deficiencies  for 
both  of  those  years  in  income  taxes,  which  aggre- 
gated $19,749.11,  and  there  were  deficiencies  deter- 
mined in  declared  value  excess  profits  taxes  for  both 
years,  in  the  total  sum  of  $6,252.51. 

Now,  with  respect  to  the  prior  proceedings,  if 
your  Honor  please,  and  I  don't  say  this  to  prejudice 
the  record  or  either  side's  position,  but  in  a  nutshell, 
as  I  have  read  and  reread  Judge  Turner's  findings 
and  opinion  in  the  prior  case,  the  question  of  ac- 
counting basis  came  up,  and  this  same  Petitioner 
corporation,  there  was  accruing  a  liability  payable 
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to  the  County  on  account  of  these  Reclamation 
bonds,  but  the  amounts  were  never  paid  at  all,  and 
Judge  Turner  held  under  the  facts  and  evidence  in 
that  case  that  the  Petitioner  was,  in  fact,  on  the  cash 
basis  of  accounting.  Therefore,  he  did  not  have  be- 
fore him — and  it  was  not  necessary  to  decide  this 
other  question  of  legal  liability. 

That  may  help  to  explain  the  prior  decision,  and 
I  would  like  to  say  that  at  page  21 

The  Court:  Judge  Turner's  decision  merely  held 
that  because  the  payments  were  not  made  and  the 
Petitioner  was  on  a  cash  basis,  the  accrual  of  them 
didn't  give  the  [22]  right  to  deduct? 

Mr.  Crouter:  That  is  correct,  and  they  were  not 
deductible. 

The  Court:  Is  that  the  only  thing  you  are  con- 
tending Judge  Turner's  opinion  did  hold? 

Mr.  Crouter :     That  is  all  he  held  precisely. 

The  Court :  In  his  findings  of  fact,  did  he  make 
any  findings  with  reference  to  these  other  matters, 
as  counsel  for  the  Petitioner  indicated?  Do  you 
agree  with  Petitioner? 

Mr.  Crouter:  Yes,  he  did,  in  considerable  detail, 
and  most  of  those  findings  are  included  in  our  pro- 
posed stipulation  of  facts,  which  I  hope  we  will  be 
able  to  present  after  lunch. 

Now,  in  the  opinion  of  Judge  Turner,  he  specifi- 
cally held,  as  he  stated  at  page  21  of  the  mimeo- 
graphed opinion, — I  will  not  read  this  paragraph, 
but  he  held,  in  effect,  that  in  view  of  the  conclusion 
reached  and  found — I  will  quote  this,  "We  find  it 
unnecessary  to  rule  on  the  Petitioner's  claim  that 


vs.  Birch  Ranch  and  Oil  Company  169 

the  bonds  of  Reclamation  District  No.  2035  were 
and  are  valid  and  subsisting  obligations,  constitut- 
ing a  lien  or  charge  upon  the  property  of  the  Petit- 
ioner, so  as  to  entitle  it  to  deduct  so  much  of  the 
amounts  paid  thereunder  as  is  allocated  to  interest. ' ' 

There  is  a  little  more  along  the  same  line,  but  [23] 
that  shows  what  I  want  to  bring  to  the  Court's  at- 
tention. 

Now,  to  follow  through  on  the  procedural  status 
of  this  case,  there  is  no  intervening  proceeding,  and 
there  has  been  no  litigation,  that  I  know  of,  with 
respect  to  the  fiscal  year  1940.  Just  exactly  why,  I 
don't  think  makes  any  difference  now. 

For  the  years  1941  and  1942,  fiscal  years,  a  similar 
determination  was  made  by  the  Commissioner,  dis- 
allowing similar  deductions  claimed  on  account  of 
the  payment  of  interest  or  taxes  on  these  reclama- 
tion bonds.  That  is  the  proceeding  that  counsel  and 
your  Honor  referred  to  in  this  same  case,  Docket 
No.  8720,  and  in  that  case  it  came  on  for  a  hearing 
before  Judge  Kern,  and 

The  Court :  When  was  the  hearing  before  Judge 
Kern ;  how  long  ago  ? 

Mr.  Crouter:  I  have  the  exact  date  right  in  the 
brief  here. 

I  have  a  little  summary  of  prior  proceedings  in 
the  whole  case  that  might  be  helpful  here.  This  is 
just  a  chronological  summary  of  dates. 

That  was  June  30,  1947,  the  case  was  presented 
to  Judge  Kern.  Then  on  March  24,  1948,  memoran- 
dum findings  of  opinion  were  entered,  allowing  re- 
hearing, if  requested.  Now,  the  basis  for  that,  as  I 
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understand  it,  is  this :  You  see,  the  case  involves  the 
net  loss  carry-back  provisions  of  Section  122  [24] 
of  the  Code,  and  only  with  respect  to  the  year  1942 
however.  You  see,  there  is  a  question  of  a  loss  in 
1944,  and  as  counsel  has  stated,  and  I  believe  most 
of  our  evidence  here  and  our  attention  will  be  di- 
rected to  the  taxable  year  1944,  but  under  the  law 
that  could  only  go  back  two  years,  and  if  estab- 
lished, it  might  go  back  to  1942.  However,  it  was 
conceded  in  the  prior  case  that  it  would  not  extend 
back  to  1941,  so,  1941,  for  all  practical  purposes,  is 
out  of  this  case,  as  I  see  it,  although  I  may  say  that 
the  decision,  that  is,  the  exact  decision  for  the 
amount  of  deficiency  due  has  not  been  entered  yet 
as  to  1941.  The  reason  for  that,  as  I  understand  it, 
is  that  only  one  decision  would  be  entered  as  to  the 
entire  proceedings,  and  that  apparently  must  await 
the  Court's  findings  as  to  1942. 

Now,  in  1942,  and  also  in  1941,  I  believe  there 
were  accruals  with  respect  to  similar  items  of  inter- 
est or  taxes  as  deductions,  but  inasmuch  as  it  had 
been  held  that  Petitioner  was  on  the  cash  basis,  the 
Petitioner  did  not  then  reurge  the  same  question 
which  was  litigated  before.  So  there  is  no  basis  for 
allowing  the  deductions  we  are  talking  about  for 
the  year  1942,  and  I  don't  believe  counsel  will  even 
propose  to  go  into  that. 

I  might  also  say  as  to  the  prior  case  decided  by 
Judge  Turner,  it  was  appealed  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  and  affirmed  on 
appeal,  and  [25]  certiorari  was  denied. 
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We  will  be  glad  to  establish  the  official  citation 
in  the  record  at  the  proper  point. 

Now,  to  get  down  to  the  state  of  the  case  now, 
the  issue  before  the  Court,  as  I  see  it,  is  whether 
the  Petitioner,  during  its  fiscal  year  ended  Septem- 
ber 30,  1944,  made  payments  of  interest  or  taxes  in 
the  amount  either  of  $123,666.17,  which  is  the  exact 
amount  claimed  as  taxes,  on  line  22  of  the  Petit- 
ioner's 1944  return,  or  whether  the  Petitioner 
may  be  entitled  to  a  larger  amount.  I  believe 
the  Petitioners,  in  their  amended  petition,  now  claim 
that  they  are  entitled  to  a  deduction  of  two  hundred 
twenty-one  thousand,  even  or  odd  dollars,  and  the 
Petitioners  claim  that  they  did,  in  fact,  make  pay- 
ments then,  during  the  year  1944,  to  the  extent  of 
about  two  hundred  twent-one  thousand,  which,  to- 
gether with  a  great  many  other  facts,  of  course, 
establish  a  net  operating  loss  of  the  Petitioner  for 
the  fiscal  year  1944,  a  large  part  of  which  would  be 
carried  back  to  1942,  and  thus  wipe  out  the  taxable 
net  income  on  which  the  deficiency  for  1942  is  based ; 
so  that  we  are  litigating  as  to  the  taxable  year  1942, 
but  it  is  the  facts  as  to  1944  which  we  must  neces- 
sarily go  into. 

Now,  as  to  Respondent's  position,  if  the  Court 
please,  I  do  feel  it  incumbent  to  say  just  a  few 
things  here.  Perhaps  first  I  should  clarify  the  record 
as  to  counsel's  [26]  position. 

I  might  say  that  the  exhibits  received  by  Judge 
Kern  in  this  proceedings,  and  that  includes  one  copy 
of  Revenue  Agent's  report 

The  Court:  Are  those  exhibits  the  ones  that 
Petitioner's  counsel  referred  to  in  his  statement? 
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Mr.  Crouter:     Yes. 

The  Court:  They  were  the  ones  presented  to 
Judge  Kern? 

Mr.  Crouter:     That  is  correct. 

The  Court :     And  they  are  in  the  record  now  ? 

Mr.  Crouter:  They  were  received  in  the  re-cord 
just  to  show  the  fact  there  was  such  a  controversy. 
They  were  not  received  by  the  Court,  and  certainly 
were  not  stipulated  to  or  agreed  to  by  counsel  for 
Respondent  as  final  facts  in  the  case. 

The  Court :  And  they  are  not  to  be  received  now 
unless  offered  again  for  counsel's  position? 

Mr.  Crouter:  That  would  be  my  position.  I  do 
not  agree  particularly  to  the  first  Revenue  Agent's 
report,  because  counsel  for  Petitioner  already  of- 
fered a  portion,  at  least,  of  the  first  Revenue  Agent's 
report.  There  was  a  later  Revenue  Agent's  report 
for  the  same  year,  1944,  and  your  Honor  will  fully 
understand,  I  am  sure,  that  while  this  question  of 
cash  basis  or  accrual  basis  and  the  question  of  [27] 
allowability  or  unallowability  of  these  deductions 
was  being  litigated  before  the  Tax  Court,  the  Com- 
missioner's position  was  a  little  bit  uncertain,  and  it 
was  more  or  less  marking  time  with  respect  to  later 
years,  to  see  exactly  what  position  the  Respondent 
should  or  would  take,  and  in  that  period  of  uncer- 
tainty,the  year  1944  came  along,  just  like  other  years 
do.  Xow,  the  Petitioner,  in  the  supplement  to  the 
petition  here — I  would  like  to  have  Mr.  Acret  check 
me  on  this — as  I  see  it,  he  has  combined  certain 
pages.  He  has  three  pages  from  the  first  Agent's 
report  as  an  exhibit  to  his  amended  petition,  and 
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then  he  has  taken  pages  1,  2  and  4  from  the  second 
Agent's  report,  and  he  has  that  as  an  exhibit  to  his 
petition. 

Now,  the  second  Agent's  report,  of  course,  is  the 
one  that  the  Respondent  relies  upon  in  this  proceed- 
ing, along  with  the  Respondent's  own  determination 
here  that  these  deductions  are  not  allowable.  This  is 
just  one  paragraph  of  the  second  Agent's  report, 
page  2,  which  will  show  your  Honor  exactly  what 
was  determined,  among  other  things  that  counsel  for 
the  Petitioner  mentioned.  Page  2,  "  Disallowance  is 
made  in  the  amount  of  $21,610.87  claimed  as  tax  de- 
ductions for  the  fiscal  year  ended  September  30, 
1944.  This  amount  represents  payments  to  the 
County  Treasurer  of  Yolo  County,  California,  for 
the  purpose  of  paying  interest  on  bonds  of  Reclama- 
tion District  No.  2035.  [28] 

' '  This  disallowance  is  based  on  the  fact  that  there 
was  no  real  or  actual  obligation  outstanding  against 
the  taxpayer,  since  Reclamation  District  No,  2035 
was  comprised  exclusively  of  the  taxpayer's  prop- 
erty, and  since  A.  Otis  Birch,  and  his  wife,  Estelle 
Birch,  the  sole  stockholders  of  the  Birch  Ranch  & 
Oil  Company,  hold  substantially  all  the  bonds  of  the 
R  eclamation  District. ' ' 

Now,  in  the  amended  petition,  the  Petitioner 
pleads  and  relies  upon  the  contrary  position  asserted 
in  the  tax  returns.  The  Respondent  in  his  ans 
took  issue  with  that ;  and  the  answer  to  that  part  of 
the  amended  petition  is  just  as  clear  as  I  believe  it 
could  possibly  be  made,  making  it  very  clear  in  the 
record  that  the  parties  are  at  issue  over  an  allow- 
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ability  of  this  two  hundred  twenty-one  thousand  dol- 
lars.   So  that  the  issue  is  squarely  before  the  Court. 

Now,  upon  that  question  of  two  reports  and  incon- 
sistent positions,  I  am  sure  the  Court  is  familiar 
with  a  great  many  cases.  Unfortunately,  sometimes 
those  situations  do  arise.  Respondent  takes  the  posi- 
tion here  that  the  last  report,  and  certainly  the  posi- 
tion asserted  formally  in  the  pleadings  before  the 
Tax  Court,  represent  the  Respondent 's  final  determi- 
nation and  his  final  position  in  submitting  the  ques- 
tions involved  to  this  Court  and  that  the  earlier 
report  has  been  superseded  and  carries  no  weight 
whatever,  either  [29]  as  a  final  determination  of  any 
facts  that  may  be  involved,  and  certainly  as  to  any 
legal  question,  and  I  believe  this  does  run  finally  and 
chiefly  to  a  legal  question  of  allowability,  based  upon 
the  California  laws  and  our  federal  tax  laws. 

I  am  afraid  that  I  cannot  agree  with  counsel  that 
all  the  facts  are  clear  and  undisputed.  I  believe  that 
is  evidenced  by  our  difficulty  in  getting  together,  but 
we  will  still  try  to  do  that.  Some  facts  are  not  agreed 
upon,  if  the  Court  please,  particularly  with  respect 
to  the  organization  of  a  Reclamation  District  by 
several  persons  dealing  at  arms'  length,  and  for  real 
business  purposes.  I  will  refer  to  things  along  that 
line  a  little  later,  but  I  do  want  to  refer  to  two  other 
issues  before  I  get  lost  in  the  facts  here. 

With  respect  to  two  other  matters  that  counsel 
mentioned,  the  question  of  res  judicata  and  the  ques- 
tion of  estoppel ;  neither  one  of  those  has  been  plead 
in  this  proceeding  up  to  this  time,  if  the  Court  please. 
Now,  it  is  true  that  counsel  did  mention  to  me  as 
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long  ago  as  a  week  or  so  ago  that  he  might  contend 
that  prior  proceeding  is  res  judicata.  My  position 
at  this  time,  if  the  Court  please,  and  I  have  given  a 
good  deal  of  thought  to  this  before  this  time  and 
since  counsel  made  his  statement  this  morning,  is 
that  those  are  not  issues  in  this  case.  I  may  say 
briefly  that  [30]  particularly  in  view  of  Judge  Tur- 
ner's precise  findings  and  holdings,  I  don't  see  how 
the  plea  of  res  judicata  could  have  any  merit.  As  to 
estoppel,  Respondent's  position  is  that — there  is 
really  no  merit  in  that,  either.  The  Courts  have  held 
many  times  the  Commissioner  is  not  estopped  by  a 
prior  agent's  report;  there  can  be  no  estoppel,  as  I 
see  it,  as  to  the  year  1941,  because  there  is  no  pos- 
sible carry-back  to  that  year.  There  was  no  payment 
of  taxes  in  that  year.  As  I  understand  it,  there  was 
no  payment  of  taxes  in  1943  which  could  be  carried 
back  to  1941,  so  it  is  impossible  for  me  to  conceive 
what  the  Petitioner  might  rely  upon  for  estoppel  at 
this  point. 

The  Court:  Your  position  on  that,  however, 
would  not  be  precluded  in  the  right  to  plead 
estoppel  ? 

Mr.  Crouter :  I  was  coming  to  that,  if  the  Court 
please.  We  have  had  a  great  deal  of  difficulty  with 
this  case,  as  shown  by  our  proceedings  here.  I  be- 
lieve that  if  those  matters  are  seriously  urged  by  the 
Petitioner,  they  should  be  reduced  to  writing.  "We 
should  have  them  at  the  very  commencement  of  the 
case,  and  at  this  point,  although  I  am  very  reluctant 
to,  I  have  to  strongly  object  to  any  further  inclu- 
sion of  issues  in  the  case.  That  is  the  reason  it  was 
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continued  over  and  Judge  Kern  went  into  it.  There 
was  a  question  of  whether  the  operating  loss  had 
been  sufficiently  pleaded  in  the  case.  As  your  Honor 
has  probably  discovered  in  [31]  other  cases,  if  it  is 
an  issue  in  the  proceedings,  then  it  must  be  deter- 
mined in  the  proceedings.  If  a  carry-back  loss  is  not 
involved  in  the  proceeding,  the  pleadings,  then  it 
can  be  litigated  and  determined  later.  So  Judge 
Kern  very  fairly,  and  Respondent  was  in  agreement 
with  that,  held  the  record  open  so  that  that  question 
could  be  pleaded,  so  that  the  parties  would  know 
where  we  stand,  go  from  there,  and  finally  get  to 
grips  with  this  basic  issue. 

With  respect  to  estoppel  and  res  judicata,  if  the 
Court  please,  there  are  tremendous  records  con- 
nected with  this  case,  in  spite  of  what  I  have  on  my 
table,  this  is  just  a  small  portion  of  them,  and  I  am 
not  prepared  at  this  time  to  go  back  into  all  of  the 
prior  cases  and  every  element  of  estoppel.  A  num- 
ber of  agents  worked  on  the  case  at  different  years, 
and  some  are  out  of  the  service  now.  I  would  have 
to  make  a  round-up  of  witnesses,  if  counsel  is  really 
going  into  these  issues.  I  don't  think  they  are  proper 
issues  in  the  case,  and  I  would  like  to  have  that 
question  first  determined  by  the  Court,  and  my  posi- 
tion would  be  that  if  counsel  is  serious  on  them  and 
feels  that  should  be  included  in  the  case,  I  am  not 
disposed  to  deprive  them  of  a  chance  to  litigate  any- 
thing they  want  to  litigate  in  this  proceeding,  if  it 
has  any  bearing,  but  I  would  have  to  ask  that  the 
hearing  of  the  case  be  further  continued  so  we  can 
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have  those  matters  in  writing  and  know  exactly  what 
they  contend.  [32] 

The  Court :  I  think  the  suggestion  that  the  plead- 
ings be  reduced  to  writing  is  a  sound  one.  I  think  we 
frequently  make  a  mistake  by  granting  permission 
to  amend  without  it  being  reduced  to  writing,  but  I 
do  think  Petitioner  would  have  the  right,  should 
have  the  right  to  plead  res  judicata  and  estoppel, 
whether  the  Court  might  determine  there  was  any 
merit  in  it  or  not,  but  suppose  the  counsel  for  Petit- 
ioner be  given  until  we  reconvene  this  afternoon  to 
reduce  those  issues  to  writing,  that  is,  res  judicata 
and  estoppel,  and  then  counsel,  of  course,  for  Re- 
spondent would  doubtless  deny  those.  I  don't  know. 
There  would  be  no  affirmative  pleadings. 

Mr.  Crouter :  There  wTould  be  a  denial.  As  to  the 
question  of  proof,  res  judicata,  particularly,  as  I 
understand  it,  does  involve  everything  that  was 
previously  submitted  to  the  Court  in  the  prior  pro- 
ceeding. 

The  Court:  Wouldn't  the  record  in  the  other 
case  determine  what  was  submitted  to  the  Court  in 
the  prior  proceeding? 

Mr.  Crouter:  In  a  general  way,  if  the  Court 
please,  but  there  are  exhibits  and  testimony  and 
things  of  that  sort,  and  I  do  not  have  them.  I  will 
take  oath  and  go  on  the  stand,  if  your  Honor  wishes. 
I  do  not  have  everything  involved  in  the  prior  cas  . 
and  some  things  I  want  to  examine.  Your  Honor  is 
familiar  with  our  system  of  closing  cases  year  [33] 
by  year  and  sending  files  back  to  Washington.  I  do 
not  have  all  the  prior  documents  and  papers  relat- 
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ing  to  the  prior  case,  because  I  thought  that  1937 
and  1939  were  certainly  out  of  this  case.  I  do  have 
some  of  those,  but  I  am  afraid  if  broad  allegations 
are  made  under  res  judicata  and  also  under  estoppel, 
I  am  afraid  I  would  need  further  documents,  and 
the  Eespondent  would  be  seriously  prejudiced  by 
being  in  a  position  where  he  could  not  offer  any 
evidence  or  having  then  to  ask  the  Court  to  hold 
the  record  open  and  hear  the  rest  of  it  at  another 
calendar  or  in  Washington.  I  would  like  to  see  it 
all  brought  together  at  one  time  and  place  and  dis- 
posed of. 

The  Court:  It  is  almost  12:30  now.  Did  you 
conclude  your  statement  about  the  case  ?  Let 's  leave 
that  open  right  now.  I  am  going  to  suggest  that  dur- 
ing the  recess  at  the  noon  hour  the  Petitioner  re- 
duce to  writing  his  pleadings  on  those  issues,  that  is, 
res  judicata  and  estoppel,  and  then  we  can  take  up 
at  that  time  whether  or  not  that  would  necessitate 
a  postponement  of  the  case. 

Mr.  Crouter:  Does  your  Honor  care  to  hear  as 
to  Eespondent 's  position  on  the  matters? 

The  Court:  Yes,  I  was  just  indicating  so  that 
counsel  will  know. 

Mr.  Acret :  With  respect  to  that,  I  would  like  to 
state,  your  Honor,  there  is  not  any  change  in  issues 
here  in  [31]  the  original  petition.  We  alleged  cer- 
tain losses  for  1944,  and  asked  to  be  allowed  to  carry 
them  back,  but  then  when  the  Commissioner  took 
the  position  we  were  on  a  cash  basis,  it  made  those 
losses  different,  and  that  is  the  basis  of  this  amend- 
ment to  the  complaint. 
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Now,  in  the  amendment 


The  Court:  We  can  discuss  that  when  the  plead- 
ings are  presented. 

Mr.  Acret:  Yes,  your  Honor,  but  in  the  amend- 
ment to  the  complaint  we  allege  and  set  forth  Judge 
Turner's  opinion,  and,  by  the  way,  your  Honor,  it 
was  admitted  unconditionally  in  this  proceeding, 
and  I  contend  that  this  proceeding  is  merely  a  fur- 
ther hearing  of  Judge  Kern's  proceeding,  and  that 
the  document  is  in  evidence,  the  findings  of  fact, 
what  they  are,  and  there  are  no  new  facts  to  be 
alleged,  and  all  we  need  to  do — and  I  proposed  it  to 
counsel — at  the  end  of  the  second  paragraph  is  to 
insert  the  legal  conclusions.  That  is  all  we  need  to 
do. 

The  Court :  In  the  meantime,  counsel  will  do  that 
and  then  after  we  reconvene  we  will  take  up  the 
question  of  the  effect  of  the  pleadings. 

Mr.  Acret:  I  was  proposing  to  just  ask  leave  to 
insert  the  words,  "that  such  decision  is  res  judicata 
of  such." 

The  Court:  Are  you  ready  now  to  amend  your 
pleadings'?  [35] 

Mr.  Acret:  Yes,  your  Honor,  just  by  interlinea- 
tion. 

The  Court :  You  can  do  it  right  now  and  submit 
it  to  counsel. 

Mr.  Acret:  It  is  to  interline  at  line,  the  third 
line  on  page  2,  at  the  end  of  the  paragraph,  the 
words,  "that  such  decision  is  res  judicata  of  such 
issues  here."  That  is  all  that  is  necessary.  Then  to 
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add  a  paragraph,  and  I  will  draw  that  up  and  ask  to 
insert  that  by  interlineation,  "That  subsequent  to 
such  filing  of  such  second  report — "  I  am  not  fol- 
lowing the  wording  closely  here  now — "the  Petit- 
ioner, in  reliance  thereon,  paid  said  deficiency 
assessment  for  1941,  and  the  Commissioner  should  be 
estopped  from  asserting  facts  against  this  Petitioner 
different  from  those  therein  contained." 

The  Court:  Counsel  can  have  that  prepared  by 
the  time  we  reconvene  at  2:00  o'clock,  and  counsel 
for  Respondent  can  now  conclude  his  statement  on 
the  merits. 

We  understand  the  amended  pleadings  will  be 
taken  up  at  2 :00  o  'clock  and  I  would  like  for  Petit- 
ioner's  counsel  to  have  that  amendment  ready  in 
writing. 

Mr.  Acret :     Yes,  your  Honor. 

Mr.  Crouter:  With  respect  to  the  merits  of  the 
question  of  deduction  of  interest  or  taxes  for  the 
year  1944,  if  the  Court  please,  the  Respondent 's  posi- 
tion is  that  no  deduction  is  allowed,  or  are  allow- 
able in  accordance  with  [36]  the  determination  and 
this  last  report,  for  various  reasons.  There  are  sev- 
eral, and  there  is  a  little  overlapping,  but  I  might 
just  in  a  general  way  mention  them  so  the  Court 
will  know  Respondent's  position  as  we  go  along  with 
the  evidence. 

The  basic  one  is  that  Respondent  contends  that 
there  was  no  Reclamation  District  ever  organized, 
and  that  there  were  no  bonds  ever  issued  and  out- 
standing during  any  of  the  taxable  years  involved 
here  upon  which  such  deductions  could  properly  be 
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recognized.  This,  of  course,  goes  back  to  the  forma- 
tion of  the  District  and  the  number  of  people  in  it. 
The  basic  reason  there  is,  as  the  evidence  will  show, 
the  Petitioner  coloration  acquired  ranch  property 
that  was  previously  owned  by  the  Petitioner  and 
certain  other  persons,  mostly  very  close  relatives. 
The  evidence  will  show  that  there  was  certain  rec- 
lamation work  done,  about  twro  million  dollars,  or  a 
little  over  that,  but  the  money  was  all  advanced 
and  the  work  was  done  by  Mr.  Birch  or  Mr.  Birch 's 
corporations;  that  the  others  may  have  contributed 
something,  but  a  very  small  portion  of  it.  I  believe 
that  from  the  beginning  the  evidence  will  show  that 
there  was  some  disagreement  between  some  con- 
tiguous landowners  and  certain  ones  dropped  right 
from  the  start  and  were  not  in  it. 

Just  to  stick  to  the  legal  questions,  Respondent's 
contention  is  that  there  was  no  original  issuance  of 
bonds ;  that  is,  back  in  about  1925,  I  think.  [37] 

Now,  it  is  a  long  story  and  we  will  all  have  to 
have  some  patience.  There  were  bonds  that  they 
claim  were  issued  which  are  affected  here,  and  they 
were  10-year  bonds.  They  were  all  to  be  paid  off  in 
10  years.  I  think  the  faee  amount  was  $227,000.00 
for  each  one  over  a  10-year  period,  and  they  contem- 
plated apparently  that  $2,227,000.00  would  be  paid 
back,  and  all  of  the  liens  and  everything  wiped  out 
and  erased  by  that  10  year  period,  by  the  expiration 
of  it,  in  other  words,  about  1935. 

It  is  my  understanding  that  the  Petitioner  .con- 
tends that  there  was  a  reissuance  or  a  refunding  of 
some  kind  of  bonds  about  1935,  and  that  is  one  of 
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the  points  particularly  on  which  the  facts  will  have 
to  be  secured,  and  the  Respondent  has  never  been 
shown,  much  less  convinced,  that  there  was,  in  fact, 
a  real  reissuance  of  bonds  at  that  point,  about  1935, 
which  is,  of  course,  prior  to  all  the  taxable  years  on 
which  the  Petitioner  could  pay  any  amounts  as  taxes 
or  interest,  which  would  be  recognized  as  such. 

So  Respondent  asks  for  proof  on  the  issuance  of 
those  bonds  and  the  original  formation  of  the  Rec- 
lamation District,  insofar  as  it  involves  the  question 
of  a  taxpayer  and  his  own  solely  owned  corporation 
dealing  with  and  among  themselves  in  the  organiza- 
tion of  a  district  like  that,  and  the  setting  up  and 
claiming  of  tax  deductions. 

The  evidence  will  show  the  Court  and  the  facts, 
I  think  [38]  will  be  clear  on  this,  that  at  first  there 
were  accruals  of  liability,  and  the  corporation  would 
take  a  deduction.  The  corporation,  of  course,  owned 
the  land,  and  there  were  assessments  on  the  land, 
and  then  the  bonds  were  issued  and  outstanding, 
and  Mr.  Birch  and  some  other  persons  held  some 
of  those  bonds. 

Moneys  would  be  paid  to  the  County  Treasurer 
at  6  per  cent  on  the  $2,000,000.00 ;  that  makes  $120,- 
000.00  each  year,  and  the  corporation  for  some  years 
would  accrue  the  liability  and  taking  a  deduction  of 
$120,000.00  each  year.  That,  of  course,  was  claimed 
as  a  federal  tax  deduction. 

Now,  the  way  this  operated,  if  the  Court  please, 
and  I  think  the  facts  will  be  clear  on  this  part  of  it, 
was  that  usually  contemporaneously  with  a  payment 
to  the  County  Treasurer,  who  was,  under  the  statute, 
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a  party  to  such  a  Reclamation  District,  payments 
would  go  into  the  County  Treasury  from  the  cor- 
poration, and  payments  would  go  from  the  Treas- 
urer back  to  the  individual,  as  interest.  Now,  that 
was  interest  on  the  bonds  which  were  held  by  the 
individuals,  held  and  owned  by  them,  and  that  under 
the  procedure  set  up,  it  was  received  as  tax  exempt 
interest,  so  that  the  Petitioner — not  the  Petitioner, 
but  Mr.  Otis  Birch  and  his  wife  individually  did  not 
ever  report  taxes  on  the  interest  received  from  the 
County  and  through  this  system.  [39] 

Now,  that  apparently  was  set  up  and  operated  a 
great  deal.  If  we  have  to  go  into  the  whole  history 
of  this  thing,  I  believe  the  evidence  will  show  that 
more  than  $2,000,000.00  went  into  the  County  Treas- 
urer's office  as  a  payment  of  interest;  more  than 
$2,000,000.00  came  out  of  the  Treasurer's  office  as 
tax  exempt  interest.  I  believe  that  the  record  will 
show  that  this  Petitioner  was  organized  and  oper- 
ated ranch  properties,  including  several  sections  of 
good  farming  land,  and  so  forth,  and  that  over  a 
period  of  20  years  it  never  paid  one  dollar  of  federal 
tax  to  the  Federal  Government,  under  this  system 
as  it  operated. 

The  Court:  The  only  parties  before  the  Court 
now  is  the  corporation,  as  I  understand  it? 

Mr.  Crouter :  That  is  correct.  If  the  Court  please, 
the  Respondent  contends  that  this  whole  Reclama- 
tion District,  and  that  this  system  of  making  pay- 
ments allegedly  of  taxes  or  interest  to  the  Reclama- 
tion District  and  the  taking  money  out,  that  was 
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just  a  fiction,  it  having  no  real  substance  that  should 
be  controlling  for  federal  tax  purposes. 

Now,  I  don't  believe  it  is  altogether  controlling, 
whether  the  Court  finds  ultimately  there  was  or  was 
not  a  valid  Eeclaniation  District  to  begin  with.  The 
situation  'way  back  in  1918  and  1920,  when  it  started 
off,  was  vastly  different,  and  the  interests  were 
vastly  different  from  what  they  were  a  few  years 
later  and  long  before  1935.  Those  [40]  first  bonds 
apparently  expired  by  their  terms,  and  the  State 
laws  will  have  a  bearing  on  this.  We  will  show  to 
the  Court  during  the  proceedings,  or  on  brief,  that 
bonds  are  supposed  to  be  paid  off,  and  when  they 
are  not  paid  off  and  in  default,  it  is  the  duty  of  the 
State  officials  to  foreclose  on  the  property  and  take 
it.  That  never  happened  in  this  case.  As  a  matter  of 
fact,  the  evidence  will  show  that  during  the  depres- 
sion years  a  great  many  years  went  by  and  there  was 
no  payment  to  the  County  Treasurer  and  there  was 
no  payment  from  the  County  Treasurer,  because 
money  apparently  was  not  available,  and  the  whole 
thing  was  more  or  less  abandoned. 

Now  the  Respondent  contends  that  the  corporate 
entity  here  should  be  ignored.  The  evidence  will 
clearly  show,  as  counsel  stated  in  Petitioner's  open- 
ing statement,  that  the  petitioning  corporation  was 
wholly  owned  by  Mr.  and  Mrs.  Birch,  if  not  directly 
through  one  of  their  holding  corporations.  I  believe 
it  was  through  another  corporation  during  most,  if 
not  all,  of  that  time,  but  regardless  of  whether  there 
is  only  one  corporation  or  two  corporations,  that  is 
essentially  Mr.  and  Mrs.  Birch. 


vs.  Birch  Ranch  and  Oil  Company  185 

Respondent  relies  upon  certain  decided  cases,  but 
I  will  not  mention  those.  There  is  a  prior  case  of 
the  Board  of  Tax  Appeals  involving  the  question  of 
income  or  loss  as  between  certain  corporations  in  a 
Bond  District,  and  that  is  the  Rindge  Land  &  Navi- 
gation Company  case,  2  B.T.A.,  1179,  and  [41] 
various  other  authorities  that  the  Respondent  will 
rely  upon. 

Respondent,  among  other  things,  relies  upon  an- 
other contention,  and  that  is  that'  under  California 
law,  under  General  Real  Estate  Law,  and  under  the 
facts  which  will  be  shown  here,  there  was  a  merger 
of  all  interests  and  titles  and  holdings  of  Mr.  Birch 
in  himself  or  for  himself  and  this  corporation,  so 
that  any  liens  on  the  property  and  obligations  on  the 
property  were  merged  with  the  ownership  itself;  so 
that  Mr.  Birch  was  really,  in  fact,  going  through  the 
form  of  paying  from  one  pocket  to  the  other;  that 
deductions,  of  course,  are  a  matter  of  statute,  and 
that  is,  this  is  not  a  case  of  any  real  tax  or  any  real 
interest  that  should  be  recognized  for  tax  purposes. 

Respondent  further  contends  this  was  not  a  part 
of  any  real  business,  of  a  business  corporation,  but 
it  was  a  peculiar  arrangement  which  certainly  had 
its  tax  advantages,  if  it  would  stand  up,  but  it  should 
not  be  recognized  and  certainly  was  not  contem- 
plated either  under  the  original  Reclamation  Act  of 
the  State  or  the  Revenue  Act. 

Now,  as  to  the  revenue  acts,  the  Court  is  familiar, 
of  course,  with  the  provisions  of  Section  23  B.  of  the 
Internal  Revenue  Code,  and  the  Court  will  recall 
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— with  the  Court's  permission,  I  would  like  to  read 
it: 

' '  Interest — All  interest  paid  or  accrued  within  the 
taxable  year  on  indebtedness,  except  on  this  indebt- 
edness incurred  or  continued  to  purchase  or  carry 
obligations  (other  than  obligations  of  the  United 
States  issued  after  September  24,  1917,  and  origin- 
ally subscribed  for  by  the  taxpayer)  the  interest 
upon  which  is  wholly  exempt  from  the  taxes  imposed 
by  this  chapter." 

Now,  you  see,  that  says  interest  generally  is  de- 
ductible on  this  indebtedness.  Respondent  will  con- 
tend that  under  this  statute  and  under  the  decisions 
based  upon  this  statute,  we  have  here  in  this  case 
the  very  simple  situation  of  a  system  and  mechanics 
set  up  and  followed  to  create  this  tax  exempt  inter- 
est, so  that  any  expense  or  any  disbursements  made 
in  connection  with  that  is  not  to  be  recognized  as  an 
interest  payment  for  the  additional  reason  that  it  is 
merely  a  part  of  the  securing  of  tax  exempt  in- 
terests. 

I  should  also  like  to  state,  if  the  Court  please, 
that  Respondent  directly  contends  that  the  continu- 
ation of  this  system  of  havings  bonds  outstanding, 
of  never  retiring  the  principal  but  leaving  it  out- 
standing— and  I  may  say  that,  as  I  understand  it, 
Petitioner  will  attempt  to  show  that  in  about  1935 
in  connection  with  their  refunding,  they  not  only 
extended  it  for  10  years,  but  extended  it  clear 
through  1984,  so,  you  see,  this  is  a  basic  question  we 
might  as  well  have  determined,  so  we  don't  have  to 
litigate  every  year  before  1984. 
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The  Respondent  contends  this  is  just  a  tax  [43] 
avoidance  arrangement,  and  I  say  that  respectfully, 
with  no  discourtesy  to  Mr.  Birch.  He  has  attempted 
to  do  what  he  thought  he  could  do  legally,  but  it  has 
never  been  done  either  in  this  petition  or  any  other. 

The  Court:  Have  you  been  able  to  find  anything 
on  the  question  of  merger  ? 

Mr.  Crouter :  There  are  State  decisions,  and  I  will 
be  glad  to  cover  that  in  the  brief. 

The  final  point,  the  carry-back  statute  also  has 
certain  exceptions  and  limitations,  and  there,  of 
course,  any  loss  incurred  must  be  incurred  in  con- 
nection with  regular  business  operations. 

Respondent  will  contend  in  brief,  I  believe,  that 
whatever  may  have  happened  in  1944,  it  was  not  a 
regular  part  of  ranch  or  oil  operations,  and  even 
under  the  carryback  statutes,  Section  122  of  the 
Code,  the  facts  will  not  establish  a  loss  which  could 
be  carried  back  to  wipe  out  any  deficiency  which  the 
Commissioner  has  determined  for  the  year  1942. 

Thank  you  very  much. 

Mr.  Acret:  Just  one  position  that  the  Petitioner 
takes,  and  for  me  to  convey  that  to  your  Honor  may 
be  helpful  at  this  time,  and  I  overlooked  stating  in 
and  will  answer  counsel. 

He  brings  the  crux  of  the  situation  down  to  [44] 
whether  or  not  a  person  has  a  right  to  own  a  lot  of 
land  and  bonds  on  it,  and  deduct  the  interest  and 
receive  back  the  interest  as  exempt. 

As  I  say,  the  Commissioner  permitted  Mr.  and 
Mrs.  Birch  to  do  that  for  years,  and  under  the  laws 
of  the  State  of  California,  it  expressly  provided  the 
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exempt  interest  for  the  purpose  of  encouraging  men 
like  Mr.  Birch  to  do  this  very  thing.  In  other 
words,  he  went  in  and  spent  $2,000,000.00  under  the 
provisions  of  the  Reclamation  Act  and  the  laws  of 
the  State  of  California  on  land  no  good,  developing 
swamp  and  marginal  lands  on  the  basis  he  could  do 
this  or  otherwise  he  wouldn't  do  it.  He  took  lands 
absolutely  worthless  and  spent  $2,000,000.00  on  them, 
because  you  can  put  bonds  on  them,  with  the  ulti- 
mate idea  he  possibly  could,  if  he  wanted  to,  put 
bonds  on  them  and  have  it  as  exempt  interest. 

.1  have  cases  in  my  memorandum  that  say  the 
purpose  of  the  law  is  even  to  "coerce,"  using  the 
expression,  in  the  development  of  these  marginal 
lands.  When  the  State  of  California  has  tried  to  do 
this,  the  government  has  tried  to  take  away  the 
benefits. 

Insofar  as  not  paying  the  first  bond  issue,  lots  of 
people  couldn't  pay  the  bonds  in  the  depression 
period.  When  I  was  in  Washington — I  don't  know 
the  situation  here — but  lots  of  property  owners 
couldn't  pay,  but  the  government  extended  our 
chances  and  was  lenient  with  us  during  the  [45] 
depression.  This  company  paid  as  soon  as  it  could, 
and  paid  all  the  interest  up  to  date,  but  couldn't  do 
it  before. 

Does  your  Honor  want  me  to  hand  one  of  these 
to  the  Clerk,  these  Points  and  Authorities,  which 
shows  opposition  with  respect  to  the  provisions  of 
the  Reclamation  Statutes.  Your  Honor,  this  is  going 
to  be  decided  by  you,  I  am  sure,  solely  on  the  pro- 
visions of  the  Reclamation  Statute  of  California. 
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The  Court:  I  think  that  would  probably  come  a 
little  later,  wouldn't  it?  Is  that  the  extent  of  the 
legal  authorities  sustaining  your  position? 

Mr.  Acret:  Rather  a  statement  of  our  position 
and  the  authorities  supporting  it. 

The  Court:  We  are  going  to  take  a  recess  until 
2:00  o'clock,  and  at  that  time  the  Court  would  like 
counsel  for  Petitioner  to  have  formally  prepared 
and  presented  his  plea  upon  those  two  issues,  and 
counsel  for  Respondent  will  then  be  heard  and  Pe- 
titioner, also,  upon  that  issue. 

We  will  take  a  recess  until  2 :00  o  'clock. 

(Whereupon,    at   12:45    p.m.,    a    recess   was 
taken  until  2:00  p.m.  of  the  same  day.)  [46] 

Afternoon  Session 

The  Court:  Is  counsel  ready  to  proceed  in  the 
case? 

Mr.  Crouter:    I  believe  so,  if  the  Court  please. 

Mr.  Acret:    Yes,  your  Honor.    May  I  proceed? 

The  Court:    Yes. 

Mr.  Acret:  At  this  time,  your  Honor,  I  present 
to  the  Court  the  proposed  amendment. 

The  Court:  An  amendment  to  Petitioner's  amend- 
ment? 

Mr.  Acret:  A  supplement  and  amendment  to  the 
petition,  which  consists  of  the  insertion  on  Page  2 
at  the  end  of  line  three,  the  following  words,  "That 
such  findings  of  fact  are  res  judicata  of  such  issues 
herein,"  and  the  insertion,  at  Page  5,  after  para- 
graph eight,  to  wit,  the  last  paragraph  thereof,  the 


190  Commissioner  of  Internal  Revenue 

following:  "That  subsequent  to  the  filing  of  the 
report  referred  to  in  paragraph  three  hereof,  and  in 
reliance  upon  the  position  taken  by  the  Commis- 
sioner in  such  report  in  the  respects  of  foresaid,  this 
Petitioner  did,  on  July  7,  1947,  pay  to  the  Com- 
missioner in  full  the  deficiency  assessment  involved 
herein  for  the  year  1941,  together  with  interest 
thereon,  to  wit,  the  sum  of  $12,398.85;  that  by  rea- 
son of  the  facts  alleged  herein,  Respondent  ought  to 
be  and  is  estopped  from  changing  his  position  herein 
with  respect  to  this  Petitioner  having  suffered  such 
loss  in  1944  and  with  respect  to  this  Petitioner's 
right  to  make  such  deductions  of  $120,000.00  for 
such  year  for  taxes  paid  by  it  to  enable  such  [47] 
reclamation  district  to  meet  interest  for  such  amount 
in  such  year  upon  such  bonds. ' ' 

That  is  the  amendment,  your  Honor,  and  I  have 
handed  to  the  clerk  a  page  stating  those  insertions 
and  where  they  would  go,  and  she  proposes  to  insert 
them  in  the  file  in  the  appropriate  place. 

The  Court:  The  amendment  will  be  received  and 
filed  as  a  part  of  Petitioner's  pleadings  in  the  case. 

Does  Respondent  desire  to  make  any  reply  to  the 
amended  pleadings  1 

Mr.  Crouter :  I  would  like  to  make  a  written  de- 
nial, if  the  Court  please.  I  would  like  to  have  per- 
mission to  file  a  written  denial  of  the  allegations 
made,  but  I  am  ready  to  proceed. 

The  Court :    That  permission  is  granted. 

Mr.  Crouter :  I  would  like  to  observe  and  just  call 
to  the  Court's  attention  that  as  to  the  estoppel  ques- 
tion in  the  year  1941,  that  year,  of  course,  is  directly 
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at  issue  in  this  proceeding.  It  is  true  there  have 
been  prior  proceedings  on  it,  but  it  is  still  the  same 
year  that  is  involved  in  the  case  before  the  Court, 
and  if  the  Petitioner  had  any  position  that  it  wished 
to  save  or  assert  in  this  proceeding,  it  is  still  open, 
so  that  does  not  go  beyond  the  very  years  before  the 
Court  here. 

Mr.  Acret :  We  made  some  statements  when  Judge 
Kern  [48]  conducted  the  hearing,  stating  that  we 
abandoned  the  allegations  and  claim  in  our  petition 
with  reference  to  1941.  I  forget  just  how  it  was 
worded,  but  he  just  stated  it  would  be  noted  in  the 
record,  or  something  to  that  effect.  It  is  under- 
stood we  not  only  abandon  the  position  taken  with 
reference  to  1941,  but  we  have  since  paid  the  amount 
involved,  with  interest.  At  this  time,  your  Honor, 
I  presume  we  present  jointly  the  stipulation  of  facts 
for  filing  herein,  which,  I  believe,  your  Honor  has 
read. 

The  Court:  The  stipulation  of  facts  will  be  re- 
ceived and  filed  as  part  of  the  record  in  the  case. 

Mr.  Acret:  At  this  time  we  offer  in  evidence 
receipt  of  the  collector  of  internal  revenue,  dated 
July  7,  1947,  for  said  sum  of  $12,398.85  for  the  pay- 
ment of  said  deficiency  assessment  for  the  year  end- 
ing September  30,  1941. 

Mr.  Crouter:    No  objection. 

The  Court:  It  will  be  admitted  as  Petitioner's 
Exhibit  No.  1. 

Mr.  Acret:  May  it  be  number  4,  your  Honor; 
there  are  three  alreadv  numbered. 
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The  Court :  They  haven't  been  formally  presented, 
have  they? 

Mr.  Acret:    I  will,  if  your  Honor  please. 

The  Court :  Present  those  first. 

Mr.  Crouter :  There  are  numbered  exhibits  in  [49] 
connection  with  the  prior  hearing  in  the  same  case. 

Mr.  Acret:    I  will  re-present  them,  then. 

The  Court:  I  think  you  had  better  re-present 
them.  There  are  no  exhibits  contained  in  the  stip- 
ulation, as  I  recall. 

Mr.  Acret:    No,  your  Honor. 

Mr.  Crouter :   That  is  correct. 

Mr.  Acret :  At  this  time,  in  support  of  the  plead- 
ings, relative  to  res  judicata  and  estoppel,  and  for 
all  purposes,  the  Petitioner  offers,  reoffers  for  re- 
admission  Exhibit  No.  1,  which  was  heretofore 
admitted  as  such  Exhibit  No.  1  in  the  prior  proceed- 
ings in  this  matter. 

The  Court:  What  is  the  document?  Identify  it 
by  some  name  that  will  indicate  what  it  is. 

Mr.  Acret:  Exhibit  No.  1,  the  Reporter's  trans- 
cript shows  it  to  be  a  30-day  letter  of  the  internal 
revenue  agent  in  charge,  dated  January  22nd,  it 
seems  to  be,  with  three  pages  attached.  The  Exhibits 
ought  to  be  in  the  file,  should  they  not,  bound  in? 

The  Court:  That  was  Exhibit  1  in  the  hearing 
before  Judge  Turner  or  before  Judge  Kern  or  both  ? 

Mr.  Acret:    Before  Judge  Kern. 

The  Court:  Does  the  clerk  have  those  Exhibits 
in  the  record  here,  filed  ? 

The  Clerk:     They  are  not  in  the  file.  [50] 
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Mr.  Acret:  Your  Honor,  the  Exhibits  must  be 
separate  from  the  file. 

The  Clerk:  They  don't  usually  clip  them  in  the 
file. 

Mr.  Acret:  As  I  understand  it,  and  from  this 
record,  it  appears  there  is  an  inadvertent  misstate- 
ment on  my  part  as  to  the  year.  The  Exhibit  1 
should  be  the  first  report  of  the  internal  revenue 
agent  in  this  matter. 

The  Court :   AYhat  date  is  that  % 

Mr.  Acret:  I  don't  have  the  date  of  it.  The  first 
page  is  gone. 

The  Court:  Is  the  document  there?  It  might 
have  been  introduced  before  and  not  now  contained 
in  the  record  of  the  file.  The  clerk  wants  to  mark 
them  as  being  introduced. 

Mr.  Acret:  They  should  be  with  the  file.  If  they 
are  not  here,  they  can't  be  reintroduced.  Would 
counsel  supply  me  with  a  copy  of  the  first  report  % 

Mr.  Crouter:  I  don't  believe  I  have  a  copy  of 
that  Exhibit  that  went  in  evidence. 

Mr.  Acret:  Well,  counsel  has  a  copy  of  the  first 
report  that  contains  the  allowance  of  the  deductions. 
It  fixes  the  loss  in  the  amount  of  $221,000.00. 

Mr.  Crouter:  To  answer  the  Court's  question  a 
while  back,  the  Petitioner  has  attached  to  his  first 
amendment  to  the  petition  what  appears  to  be  the 
transmittal  letter  with  that  first  report,  and  that  is 
dated  January  3,  1947.  Now,  [51]  if  your  Honor 
please,  I  would  like  to  say,  as  to  this  matter,  that  I 
would  have  to  object  to  that  first  revenue  agent's  re- 
port going  into  evidence,  for  the  usual  grounds  that 
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the  Respondent  objects  in  such  cases,  and  that  is 
that  it  has  been  superseded,  that  it  is  not  evidence 
of  any  fact  or  alleged  fact  or  statement  contained 
therein,  and  that  it  is  not  binding  upon  the  Com- 
mission, particularly  when  the  Commissioner  and 
a  different  agent  at  a.  later  date  have  made  a  differ- 
ent and  contrary  finding  and  determination.  I  would 
say,  however,  I  have  no  disposition  to  keep  that  out 
of  this  record,  insofar  as  it  was  received  before.  I 
would  like  to  explain  to  the  Court  that  at  the  pro- 
ceedings before  Judge  Kern,  on  June  30,  1947,  as 
shown  at  page  41  of  the  transcript,  at  that  time  the 
Court  ruled  upon  this  very  matter  and  received  that 
report  on  a  conditional  basis  as  to  the  1944  loss,  and 
the  Court  stated:  "I  understand  the  revenue  agent's 
letter  to  which  counsel  refers  will  not  be  submitted 
as  proof  to  any  of  the  facts  set  out  therein  or  the 
existence  of  the  losses  referred  to,  but  merely  to 
prove  that  at  the  present  time  there  has  been  an 
official  recognition  on  the  part  of  Respondent  there 
may  be  a  net  loss  allowed  in  1940." 

"Mr.  Acret:  That  is  it  exactly.  Further  than  that, 
counsel  doesn't  need  to  worry.  We  are  conceding 
the  matter  may  be  left  open.  We  are  conceding  it 
isn't  any  decision  on  the  merits."  [53] 

So,  it  seems  to  me  that  shows  the  report  is  in  the 
record  for  whatever  it  is  worth. 

Mr.  Acret:  This  is  offered.  We  are  setting  this 
up  as  an  estoppel,  because  since  Judge  Kern's  rul- 
ing, we  have  done  something ;  paid  $12,000.00. 

The  Court:  The  Court  will  admit  it  for  all  pur- 
poses, and  the  effect  will  be  given  later. 
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Mr.  Acret:  Very  well.  I  haven't  the  transmittal 
page  that  goes  with  it,  but  I  have  here  the  two  inside 
pages  that  contain  the  matter  that  shows  the  posi- 
tion taken  by  the  Commissioner  in  his  letter  of  the 
date  stated  by  counsel.  That  is  a  preliminary  state- 
ment that  says,  "For  the  history  of  the  taxpayer, 
see  a  prior  agent's  report  in  U.  S.  Tax  Court  find- 
ings of  fact  and  opinion  in  No.  109,993,"  and  then  in 
that  th.ey  show  how  they  changed  the  loss  we  took 
for  1944  from  eighty-four  thousand  to  a  hundred 
and  eighty-six  thousand  dollars,  by  reason  of  allow- 
ing us  this  deduction  of  the  money  paid  as  taxes. 

The  Court:  What  sounsel  just  stated,  is  that 
contained  in  Exhibit  or  is  that  something  addi- 
tional? 

Mr.  Acret:  This  is  two  pages  of  the  Exhibit,  for 
your  Honor's  present  information. 

The  Court:  The  Court  wants  to  be  sure  that  the 
Exhibit  speaks  for  itself,  and  that  it  is  received  and 
marked  by  the  clerk  so  we  may  know  it  is  a  part  of 
the  record  in  this  [53]  case. 

Mr.  Crouter:  May  I  inquire,  are  those  pages  two 
and  three  from  the  first  agent's  report  or  the 
second  ? 

Mr.  Acret:    The  first  agent's  report. 

Mr.  Crouter:  I  wouldn't  object  to  that.  If  the 
other  complete  report  is  in  the  record,  I  think  that 
would  be  enough.  I  have  no  objection  to  counsel 
showing  that  to  the  Court  for  his  information  as  we 
proceed  here,  but  I  don't  see  this  needs  to  be  offered 
or  received  in  the  record,  and  I  object  to  anything 
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contained  in  it,  on  the  same  grounds  I  objected  to 
the  other  one. 

The  Court:    The  Exhiibt  hasn't  been  located  yet. 

Mr.  Acret :   Your  Honor,  it  was  put  in. 

The  Court:  I  mean,  it  is  not  here.  The  Court 
wants  to  know  if  the  Exhibit  is  here  now. 

Mr.  Acret:  Apparently  not,  but  I  have  a  photo- 
static copy  of  two  pages. 

The  Court:  Why  can't  we  submit  the  photostatic 
copy  if  we  know  it  to  be  correct,  because  it  may  be 
lost  or  misplaced.  When  the  Court  goes  to  determine 
this  case,  he  wants  to  be  sure  the  evidence  offered  is 
available. 

Mr.  Crouter:  It  seems  to  me  counsel  should  fur- 
nish a  complete  report. 

The  Court:  I  think  the  whole  document  should 
be  offered.  [54] 

Mr.  Acret :  I  put  it  in  evidence,  your  Honor,  and 
put  it  out  of  my  power  to  do  anything  further  with 
it,  except  insofar  as  I  may  happen  to  have  a  photo- 
static copy. 

The  Court:  Does  counsel  agree  that  is  a  correct 
photostatic  copy? 

Mr.  Crouter:  It  appears  to  be,  the  first  four 
pages,  at  least.  I  am  not  able  to  tell  whether  that  is 
all  of  it,  but  that  is  the  first  three  pages,  with  the 
transmittal  letter. 

Mr.  Acret:  We  offer  the  four  pages  in  question, 
your  Honor,  photostatic  copies. 

Mr.  Crouter:  To  which  Respondent  would  like 
to  have  the  objection  on  record,  if  the  Court  please, 
that  this  is  a  first  revenue  agent's  report,  which  has 
been  entirely  superseded  by  a  later  agent's  report, 
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a  copy  of  which  has  been  made  a  part  of  the  Peti- 
tioner's amended  and  supplemental  petition,  and  on 
the  ground  that  this  first  agent's  report  is  incon- 
sistent with  the  Commissioner's  determination  in 
this  case;  it  is  inconsistent  with  the  Respondent's 
present  position  in  this  case  and  any  matters  or 
conclusions  or  alleged  admissions  contained  therein 
are  not  binding  upon  the  Respondent. 

Mr.  Acret:  It  is  understood  it  is  offered  as  the 
basis  of  our  having  paid  the  $12,000.00. 

The  Court:  The  effect  to  be  given  the  testimony 
will  be  determined.  It  may  not  be  given  any  effect, 
but  it  will  be  admitted,  subject  to  the  objection  of 
Respondent's  counsel,  [55]  and  he  has  his  exceptions 
on  the  grounds  stated.  Now,  that  photostatic  copy  is 
admitted  in  lieu  of  the  original,  unless  the  original 
can  be  found. 

Mr.  Acret :    Very  well,  your  Honor. 

The  Court:    The  clerk  has  that  now? 

The  Clerk :     I  am  going  to  mark  it  Exhibit  1. 

(The  document  above  referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  1.) 

Mr.  Acret:  At  this  time  we  offer  by  reference 
the  findings  of  fact  of  this  Court  in  Docket  No. 
109,993,  which  were  admitted  as  Exhibit  No.  2,  gen- 
erally admitted,  in  this  matter,  in  the  former  pro- 
ceeding. 

The  Court:    What  is  that  document? 

Mr.  Acret :  That  is  the  findings  of  fact  of  Judge 
Turner  in  109,993. 

Mr.  Crouter:    If  your  Honor  please,  Respondent 
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very  respectfully  objects  to  the  receipt  of  this  docu- 
ment as  a  summary  or  complete  statement  of  the 
facts  in  the  case,  for  the  following  reasons:  The 
matters  contained  in  the  findings  there,  of  course, 
do  have  some  bearing  upon  the  matters  which  are 
involved  here,  but  I  don't  fully  understand  counsel's 
position  in  that  regard,  because  the  stipulation  of 
facts  which  we  have  entered  into  contains  verbatim 
paragraph  after  paragraph,  at  least  nine-tenths,  1 
believe,  of  the  findings  of  Judge  Turner  in  the  prior 
memorandum  opinion,  and  that  is  [56]  exactly  what 
most  of  our  findings  are  based  upon.  In  a  general 
way,  the  things  that  are  in  the  findings  that  are  not 
in  the  agreed  statement  of  facts,  in  my  opinion,  and 
with  all  due  respect  and  deference  to  Judge  Turner, 
are  things  in  the  nature  of  conclusions  as  to  the 
validity  of  certain  proceedings  or  invalidity  of  them, 
and  things  of  that  character,  which  appeared  to  me 
to  be  conclusions. 

Now,  counsel  has  offered  as  evidence  things  of 
that  character  which  he  has  deleted  from  the  stipu- 
lation of  facts.  I  did  not  know  he  was  going  to  turn 
around  and  offer  that  as  such,  and  I  object.  I  do  not 
believe  the  matters  contained  in  these  constitute 
facts  and  should  not  be  received  by  the  Court  in  this 
proceeding.  I  am  inclined  to  think  Judge  Turner 
would  rule  that  way. 

Mr.  Acret:  I  think  this  is  admissible  for  two 
reasons;  in  the  first  place,  it  is  in  evidence  generally 
as  Exhibit  2.  I  offered  it  generally.  I  stated,  "At 
this  time  we  offer  the  findings  of  fact  to  the  Tax 
Court  in  Docket  109,993 " 
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The  Court :    What  are  you  reading  from  1 

Mr.  Acret:  Page  43  of  the  Reporter's  transcript 
of  the  proceedings  in  this  matter,  which  took  place 
June  30,  1947,  before  Judge  Kern.  Counsel  made 
objection.  After  two  or  three  pages  of  argument,  the 
Court  stated,  "Well,  I  think  that  will  have  to  go  in 
one  way  or  another  for  one  purpose  or  another." 
The  [57]  Court  said,  "I  will  overrule  the  objec- 
tion and  it  will  be  admitted  in  evidence." 

So,  it  is  in  evidence  as  No.  2. 

Further  than  that,  No.  1,  which  has  just  gone  in, 
being  the  report  of  the  Commission,  states  that ' '  For 
the  history  of  the  taxpayer,  see  prior  agent's  report 
in  United  States  Tax  Court  findings  and  opinion  in 
109,993,"  and  that  is  the  findings  of  opinion,  and 
it  is  necessary  to  have  that  to  connect  this  up. 

Also,  the  third  reason  is  that  it  is  admissible  now, 
and  I  am  offering  it  again  for  the  reason  that  there 
is  since  intervened  a  new  issue,  and  that  is  that  those 
findings  of  fact  are  res  judicata,  and  we  offer  them 
in  support  of  that  issue. 

Mr.  Crouter:  If  your  Honor  please,  I  do  not 
wish  to  be  contentious  about  this  matter,  but  I  again 
have  to  refer  to  the  proceedings  before  Judge  Kern 
on  June  30,  1947,  a  transcript  of  which,  I  take  it, 
would  be  with  the  Court's  file,  and  the  same  docu- 
ment was  offered  at  the  hearing  before  Judge  Kern, 
and  the  Court  inquired  whether  there  was  objection 
and  I  made  objection  somewhat  along  the  same  lines 
that  I  have  objected  here,  and  perhaps  some  addi- 
tional grounds,  and  then  the  Court  stated,  at  page 
44:    "I  question  how  important  any  of  those  facts 
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contained  in  the  memorandum  and  opinion  and  find- 
ings are  in  tins  case.  Ultimately  the  question  I  have 
is  a  procedural  question."  [58] 

If  I  may  just  interpolate,  the  Judge  was  still  there 
concerned  as  to  whether  the  net  loss  carryback  was 
an  issue  in  the  case.  Now,  omitting  some  of  the  col- 
loquy, on  page  45, 1  made  the  further  statement : 

"Mr.  Crouter:  I  have  no  objection  to  that 
going  in  merely  for  the  Court 's  information,  and 
for  consideration  in  making  its  ruling  an  order 
with  respect  to  the  net  loss  carryback  question. 
I  do  not  concede  all  the  matters  stated  there  are 
facts,  and  I  do  not  wish  to  have  the  Commis- 
sioner prejudiced  in  any  future  proceedings  of 
that  kind  in  Court  or  out  with  respect  to  any- 
thing I  do  now  regarding  this  statement. 

"The  Court:  Well,  I  think  that  will  have  to 
go  in  in  one  way  or  another,  for  one  purpose  or 
another,  that  finding  of  Judge  Turner. 

"Mr.  Crouter:     Yes. 

"Mr.  Acret:  Whatever  the  legal  effect  of 
that  is  is  another  matter.  That  results  just  as  a 
matter  of  law. 

"The  Court:  I  will  overrule  the  objection 
and  it  will  be  admitted  in  evidence." 

Then  it  was  received  in  evidence,  as  shown  at  page 
45.  I  submit  it  was  not  received  for  all  purposes 
before,  and  I  think  Judge  Kern  recognized [59] 

The  Court :  Well,  there  has  got  to  be  a  lot  of  un- 
scrambling done  here  in  reference  to  what  has  gone 
before.  In  order  to  do  that  intelligently,  and  without 
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making  any  commitment,  I  think  it  should  be  ad- 
mitted. I  will  overrule  the  objection.  That  will  be 
admitted  as  Petitioner's  Exhibit  No.  2.  Does  the 
Clerk  have  the  Exhibit  there  ? 

The  Clerk:     No. 

Mr.  Acret:  That  can  be  No.  2  by  reference,  and 
the  record  will  show  that.  That  was  in  a  memoran- 
dum opinion,  was  it  ? 

Mr.  Crouter :     That  is  right. 

The  Court :  What  is  the  number  of  the  memoran- 
dum opinion? 

Mr.  Acret :     109,993. 

The  Court:  Have  the  Clerk  indicate  there  the 
document  number  and  the  date  of  the  memorandum 
opinion. 

The  Clerk:  That  was  a  finding  of  fact  of  Judge 
Turner  ? 

Mr.  Acret:     109,993. 

The  Court:  And  entered  when?  Does  counsel 
have  that  date  ? 

Mr.  Crouter:  My  file  indicates  that  was  entered 
April  20, 1944.  If  the  Court  please,  may  Respondent 
have  an  exception  on  the  rulings  on  Exhibits  1  and  2, 
if  that  is  necessary  ?  [60] 

The  Court :     Yes.  That  is  Exhibit  2. 

(The  document  above  referred  to  was  received 
by  reference  as  Petitioner's  Exhibit  No.  2.) 

The  Court :     Now,  what  is  Exhibit  3  ? 

Mr.  Acret:  Your  Honor,  we  reoffer  in  evidence 
Exhibit  3  in  the  formal  proceedings  herein,  which  is 
Petitioner's  income  tax  return  for  the  year  ending 
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1944.  Does  counsel  want  to  put  in,  furnish  the  origi- 
nal of  that? 

Mr.  Crouter:  Yes,  Respondent  would  be  glad  at 
this  time  to  offer  the  original. 

Mr.  Acret :  I  was  just  going  to  take  it  as  our  Ex- 
hibit 3. 

Mr.  Crouter:  It  is  necessary  for  Respondent  to 
keep  an  exhibit  number.  We  can  make  it  a  joint 
exhibit. 

The  Court :     Joint  Exhibit  3-A. 

Mr.  Crouter :  And  that  will  be  the  original  of  the 
income  and  declared  value,  excess  profits  tax  return, 
Form  1120,  of  Birch  Ranch  &  Oil  Company,  the  Peti- 
tioner herein,  which  was  filed  in  the  Sixth  California 
Collection  District. 

Mr.  Acret:  For  the  year  ending  September  30, 
1944. 

The  Court:  Fiscal  year  ending  September  30, 
1944.  That  will  be  admitted  as  Joint  Exhibit  3-A, 
and  leave  will  be  granted  to  substitute  photostatic 
copies. 

(The  document  above  referred  to  was  received 
in  evidence  and  marked  Joint  Exhibit  3-A.)  [61] 

Mr.  Acret :  May  it  be  stipulated  here,  counsel,  be- 
fore I  forget  it,  in  case  it  isn't  in  our  stipulation, 
that  counsel's  system  of  accounting  is  at  all  times 
material  on  the  basis  of  a  fiscal  year  ending  Septem- 
ber 30th. 

Mr.  Crouter:  That  is  correct,  and  I  so  stipulate 
it. 

The  Court :     On  a  cash  accrual  basis  ? 
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Mr.  Acret:  We  are  adopting,  on  account  of  the 
reports,  a  cash  basis.  We  are  consenting  to  it  in  this 
instance.  It  makes  no  difference  whether  it  is  ac- 
crual or  cash,  because  the  only  item  involved,  we 
paid.  Another  thing,  so  there  will  be  no  misunder- 
standing, counsel  made  it  clear  to  your  Honor,  I 
think,  but  if  we  are  not  entitled  to  the  hundred  and 
twenty  thousand  dollar  deduction,  we  will  owe  the 
deficiency  for  1942.  In  other  words,  it  takes  at  least 
about  $14,000.00  to  be  able  to  carry  back  out  of  a 
hundred  and  twenty  thousand  dollar  deduction,  or 
we  are  not  entitled  to  anything. 

Mr.  Crouter:  I  believe  that  is  a  fine  thing  to 
stipulate.  There  are  no  other  issues  or  matters  relat- 
ing to  the  fiscal  year  1942,  which  are  left  open  or 
still  pending  or  as  to  which  the  parties  are  at  issue. 
In  other  words,  as  to  the  year  1942,  it  is  closed,  ex- 
cept the  one  question  of  a  carryback  loss  from  the 
fiscal  year  1944  to  the  fiscal  year  1942. 

The  Court:  Does  Petitioner's  counsel  agree  to 
that  stipulation?  [62] 

Mr.  Acret:  Yes,  and  I  bring  that  up  because  I 
think  it  would  reduce  your  Honor's  labor,  if  you 
could  make  some  kind  of  a  note. 

The  Court :     The  record  will  show  that. 

Mr.  Acret :  At  this  time  we  offer  Exhibit  4,  which 
is  the  receipt. 

The  Court:  That  is  what  you  started  to  offer  a 
while  ago? 

Mr.  Acret :     I  have  shown  it  to  counsel. 

Mr.  Crouter:     No  objection. 

The  Court :     State  again  what  that  is. 
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Mr.  Acret :  A  receipt  of  the  Collector  of  Internal 
Revenue,  dated  July  7,  1947,  for  payment  of  $12,- 
398.85.  It  says,  "For  fiscal  year  9-30-41." 

The  Court:  And  that  is  a  payment  made  by  the 
Petitioner  in  this  case  $ 

Mr.  Acret:  The  receipt  runs  to  Birch  Ranch  & 
Oil  Company,  the  Petitioner  herein. 

The  Court:  It  will  be  received  as  Petitioner's 
Exhibit  No.  4. 

(The  document  above  referred  to  was  received 
in  evidence  and  marked  Petitioner's   Exhibit 

No.  4.) 

Mr.  Acret:  Further  than  that,  your  Honor,  to 
clarify  the  record,  that  relates  to  the  deficiency  as- 
sessment involved  herein  for  the  year  1941,  which 
this  Petitioner — concerning  [63]  which  this  Peti- 
tioner heretofore  abandoned. 

If  your  Honor  please,  I  will  take  some  of  the  mat- 
ters which  counsel  didn't  or  for  which  some  reason 
we  didn't  include  in  the  stipulation,  and  I  am  show- 
ing counsel  now  three  exhibits. 

Mr.  Crouter:  Respondent  has  no  objection  to 
these  documents  going  in  evidence  in  this  proceed- 
ing, if  the  Court  please.  I  wish  to  state,  however, 
that  we  do  not  concede  everything  contained  in  the 
documents. 

The  Court:  You  refer  to  the  three  documents 
that  Petitioner's  counsel  is  now  about  to  offer  in  evi- 
dence ? 

Mr.  Crouter :  That  is  correct,  if  the  Court  please. 
We  do  not  agree  as  to  any  conclusions  shown  on  the 
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documents  or  conclusions  Petitioner  may  draw  from 
them,  but  they  are  documents  which  have  some  bear- 
ing upon  the  issues. 

The  Court :  They  will  be  offered  now  as  Petition- 
er's  Exhibits. 

Mr.  Acret :     I  will  state  what  they  are. 

The  Court:  The  first  will  be  Exhibit  No.  5,  and 
what  is  that  1 

Mr.  Acret:  At  this  time  the  Petitioner  offers  a 
document  to  be  marked  Exhibit  No.  5  herein,  which 
was  heretofore  Exhibit  No.  15  in  the  proceedings  No. 
109,993,  said  document  consisting  of  the  judgment 
role  or  an  action  in  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  County  of  [64]  Yolo,  in 
the  matter  of  the  legality  of  the  existence  of  Recla- 
mation District  No.  2035,  and  the  same  consisting  of 
the  complaint  in  such  proceeding,  the  affidavit  of 
publication,  certain  exhibits,  the  findings  of  fact,  and 
the  judgment  therein,  and  other  documents. 

The  Court:     Judgment  of  what,  some  court? 

Mr.  Acret:     The  Superior  Court  of  Yolo  County. 

The  Court:     California? 

Mr.  Acret:  California,  and  the  complaint  is  en- 
titled, "To  Determine  the  Legality  of  the  Existence 
of  Reclamation  District  No.  2035. ' ' 

The  Court :  All  of  those  papers  are  contained  to- 
gether, are  they  ? 

Mr.  Acret:  Fastened  together.  I  imagine  there 
are  20  or  30  pages,  and  the  judgment  purports  to  find 
the  proceedings 

The  Court :     What  is  the  date  of  the  judgment  ? 

Mr.  Acret :     The  judgment  is  dated  June  29,  1920, 
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the  time  of  the  formation,  shortly  after  the  forma- 
tion. 

The  Court:  It  will  be  received  in  evidence  as 
Petitioner's  Exhibit  No.  5. 

(The  document  above  referred  to  was  received 
in  evidence  and  marked  Petitioner's  Exhibit  No. 
5.) 

Mr.  Acret:  At  this  time  we  offer  an  instrument 
proposed  to  be  marked  as  Petitioner's  Exhibit  No.  6, 
the  same  being  [65]  and  purporting  to  be  a  certified 
copy  of  the  judgment  role  in  an  action  in  the  Su- 
perior Court  of  the  State  of  California,  in  and  for 
the  County  of  Yolo,  and  entitled,  ' '  Reclamation  Dis- 
trict No.  2035,  Plaintiff,  versus  The  Lands  of  Rec- 
lamation District  No.  2035  and  All  Persons  Owning 
the  Same  or  Interested  Therein,  Defendants,"  and 
the  judgment  therein,  purporting  to  pass  upon  the 
legality  of  the  first  two  million  dollar  issue  of  bonds, 
Nos.  1  to  2,265,  and  dated,  and  if  your  Honor  will 
mark  this,  from  January  1,  1935,  when  the  first 
group  of  227  came  due,  to  January  1,  1944.  That  is 
when  the  last  one  became  due  in  that  first  issue. 

The  Court:  That  will  be  admitted  as  Petitioner's 
Exhibit  No.  6. 

(The  document  above  referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  6.) 

Mr.  Acret:  I  am  emphasizing  that  because  it  is 
somewhat  at  variance  of  counsel's  understanding  of 
the  facts,  as  indicated  by  part  of  the  opening  state- 
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ment.  The  bonds  were  20-year  bonds,  instead  of  10- 
year  bonds. 

Mr.  Crouter:  If  your  Honor  please,  Respond- 
ent's position  on  that  is  exactly  the  same  as  to  Ex- 
hibit No.  5. 

The  Court :  Yes,  I  understand  Respondent  has  an 
exception. 

Mr.  Acret:  I  emphasize  that  for  your  Honor's 
information  at  this  time.  That  is  Exhibit  No.  6.  [66] 

We  offer  in  evidence  at  this  time  a  certified — and 
by  the  way,  that  last  Exhibit  was  also  an  Exhibit  in 
the  former  case. 

The  Clerk :     This  is  a  certified  copy  % 

Mr.  Acret:  This  is  a  certified  copy.  We  offer  in 
evidence  at  this  time  an  instrument  proposed  to  be 
marked  as  Petitioner's  Exhibit  No.  7,  the  same  pur- 
porting to  be  a  certified  copy  of  the  judgment  role 
in  an  action  in  the  Superior  Court  of  said  County 
and  State,  in  the  matter  of  the  legality  and  validity 
of  refunding  bonds  of  Reclamation  District  No.  2035, 
authorized  at  an  election  held  in  said  District  on 
December  4,  1934,  the  complaint  entitled,  "Action  to 
Establish  Validity  of  Refunding  Bonds  Aggregating 
the  Principal  Sum  of  Two  Thousand  Dollars." 

The  Court:  Now,  that  is  admitted  that  those 
bonds  are  the  bonds  involved  here  ? 

Mr.  Crouter :     No,  that  is  not  admitted. 

The  Court:  I  don't  know  what  the  number  of  the 
district  is.  Is  the  number  of  the  district  contained 
in  that  the  same  as  number  of  district  the  Petitioner 
owns  and  has  % 

Mr.  Acret:     2035. 
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Mr.  Crouter:  The  same  Reclamation  District. 
There  is  a  question  of  issuance  and  reissuance  of 
bonds,  if  the  Court  please,  and  I  don't  know  whether 
that  brings  it  through  the  taxable  year  or  not.  [67] 

Mr.  Acret :     We  will  connect  it  up. 

The  Court:  I  wanted  to  be  sure  these  matters 
were  related  to  the  matters  before  the  Court. 

Mr.  Crouter:  Respondent's  position  is  the  same 
as  to  Exhibit  No.  5.  Respondent  admits  there  are 
some  relevant  matters  shown  there,  but  does  not  wish 
to  be  bound  by  any  of  it. 

Mr.  Acret :  I  take  it,  your  Honor,  it  is  helpful  for 
me  to  summarize,  by  way  of  information,  as  we  go 
along,  the  contents  of  these,  so  your  Honor  will  fol- 
low the  chronological  progress.  We  will  connect  this 
up.   The  complaint  alleges 

The  Court :     You  are  referring  to  Exhibit  No. 


Mr.  Acret:  Proposed  No.  7.  The  complaint  al- 
leges the  issuance  of  the  election  for  refunding  issu- 
ance of  refunding  bonds,  the  issuance  of  the 
outstanding  bonds  of  two  million  dollars,  heretofore 
referred  to  in  the  former  Exhibit,  and  lists  them,  and 
that  is  a  copy  of  the  Notice  of  Election,  the  certifi- 
cate of  the  results  of  the  election,  and  the  listing  and 
issuance  of  the  refunding  bonds,  coming  due,  com- 
mencing January  1,  1945,  and  up  to  January  1, 
1948,  in  the  total  amount  of  $2,000,000.00.  It  contains 
the  allegations  of  the  various  proceedings,  and  it 
contains  the  resolution  of  the  board  of  trustees,  with 
relation  to  said  former  issue  and  of  said  new  issue, 
and  a  complete  list  of  the  bonds  and  a  receipt  of  the 
county  treasurer  for  such  new  issue  of  the  bonds,  the 
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same  being  [68]  No.  R-l,  the  "R"  I  presume  stand- 
ing for  refunding;  2-R,  two  thousand,  totaling  $2,- 
000,000.00,  and  the  judgment,  the  document  contains 
affidavit  of  publication,  an  order 

The  Court :     What  is  the  date  of  the  judgment? 

Mr.  Acret:     notice  of  publication,  summons, 

and  the  date  of  judgment  is — the  judgment  recites 
apparently  the  same  as  the  complaint,  findings,  the 
issuance  of  the  bonds,  and  is  dated  June  25,  1935. 

The  Court:  That  will  be  received  as  Petitioner's 
Exhibit  No.  7. 

(The  document  above  referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  7.) 

Mr.  Acret:  And  I  have  a  copy  of  bond  number 
2,000,  a  photostatic  copy.  I  don't  know  whether 
counsel  will  take  my  word  for  this  or  not,  I  don't 
know  what  has  become  of  the  original.  It  was  re- 
turned to  us  marked  "  Cancelled  on  exchange  for  re- 
funding bond  No.  R-2,000,  E.  O.  R.,  E.  Cole,  County 
Treasurer,"  and  I  submit  that  is  a  sample  of  the 
other  bonds.  Also,  we  will  connect  it  up  with  further 
testimony. 

Mr.  Crouter :  If  your  Honor  please,  I  would  like 
to  examine  this  for  a  moment.  It  has  fine  printing, 
and  so  forth. 

The  Court :  Have  you  something  else  you  can  of- 
fer while  counsel  is  examining  that? 

Mr.  Acret :  I  wonder  if  we  could  take  a  recess  ! 
Does  vour  Honor  take  a  recess  at  midafternoon  ? 
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The  Court :  I  think  so.  We  will  take  a  ten  minute 
recess. 

(Short  recess  taken.) 

The  Court:  When  we  took  a  recess,  counsel  for 
Petitioner  had  indicated  an  introduction  of  some 
document  that  Respondent  wanted  to  examine.  Is 
that  ready? 

Mr.  Crouter:  Yes,  I  have  examined  that,  if  the 
Court  please,  and  I  have  no  objection  to  the  docu- 
ment being  received  in  evidence. 

The  Court :     What  is  the  document  *? 

Mr.  Acret :  It  is  a  photostatic  copy  of  what  pur- 
ports to  be  one  of  the  cancelled  bonds  of  the  first 
issue,  which  is  marked  "Cancelled"  in  the  purported 
handwriting  of  the  County  Treasurer  of  Yolo 
County. 

The  Court:  I  understand  Petitioner  is  going  to 
connect  that  as  being  a  copy  of  one  of  series  of  bonds 
here  involved. 

Mr.  Acret :  Yes,  and  I  propose  at  this  time  to  put 
Mr.  Landrum  on  the  stand. 

The  Court:  The  document  just  marked  will  be 
introduced  in  evidence  at  Petitioner's  Exhibit  No.  8. 

(The  document  above  referred  to  was  received 
in  evidence  and  marked  Petitioner's   Exhibit 

No.  8.) 

Mr.  Acret :     Take  the  stand,  Mr.  Landrum,  please. 
The  Court :     The  witness  has  already  been  sworn, 
as  [70]  I  recall. 

Mr.  Acret:     As  I  recall  it,  yes. 
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Whereupon, 

ROBERT  R.  LANDRUM 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Acret: 

Q.  You  were  secretary  of  the  Birch  Securities 
Company  in  1944  ? 

A.     Birch  Securities  Company — no,  1934. 

Q.     I  will  withdraw  the  question. 

You  were  secretary  of  the  Birch  Ranch  &  Oil 
Company,  were  you,  in  1944  %  A.     1944,  yes. 

Q.  When  did  you  first  become  secretary  of  the 
Birch  Ranch  &  Oil  Company  I 

A.     I  think  it  was  the  latter  part  of  1937. 

Q.  Were  you  such  from  then  on  continuously  up 
to  and  including  September  30,  1944?  A.     Yes. 

Q.  Were  you  also  an  officer  of  the  Birch  Securi- 
ties Company  during  any  part  of  that  time  ? 

A.    Yes.  [71] 

Q.  When  did  you  first  become  an  officer  of  the 
Birch  Securities  Company  % 

A.     The  latter  part  of  '37. 

Q.    What  was  that,  secretary  % 

A.     Secretary. 

Q.  Were  you  secretary  of  the  Birch  Securities 
Company  at  the  time  of  the  receipt  of  any  of  the  re- 
funded bonds  of  Reclamation  District  2035  ? 

A.    Yes. 

Q.    About  when  was  that,  if  you  recall  % 
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A.     I  don't  know  when  they  were  refunded. 

Q.  Just  approximately.  The  refunding  issue  is 
dated  January  1, 1935.  Did  you  receive  the  bonds 

A.  Subsequent  to  that,  shortly  afterwards,  but  I 
don't  know  the  date. 

Q.  Is  it  true  that  for  a  period  in  the  1930  's  the 
Birch  Securities  Company  was  suspended  by  the 
Secretary  of  the  State  of  California  ? 

A.  They  were  suspended — you  say  in  the  30 's; 
sometime  after  '37. 

Q.  And  by  reason  of  such  suspension,  was  there 
delay  of  the  Birch  Securities  Company  turning  in  its 
old  bonds  in  exchange  for  the  new  bonds? 

A.    Yes. 

Q.  And  such  delay  was  caused  by  that  suspen- 
sion ;  that  is,  [72]  such  delay  as  there  was  in  turning 
in  the  bonds  ?  A.     Yes. 

Q.  Under  the  Franchise  Tax  Statute,  you  under- 
stood it  was  a  misdemeanor  for  a  suspended  cor- 
poration to  transact  any  business?  A.     Yes. 

Q.  And  you  were  advised  by  your  attorney  that 
turning  in  the  bonds  would  be  construed  as  transact- 
ing business?  A.     Yes. 

Q.  Did  Birch  Securities  Company  finally  get  an 
order  through  the  District  Court  of  the  United 
States  from  the  Secretary  of  State  in  enjoining  sus- 
pension ?  A.     Yes. 

Q.  Did  you,  sometime  subsequent  to  January  1, 
1935,  then  turn  in  the  old  bonds  that  were  owned  by 
the  Birch  Securities  Company  for  the  refunded 
bonds  ? 
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Mr.  Crouter :  If  your  Honor  please,  I  must  object 
to  this  question,  on  the  ground  it  is  leading,  and  ap- 
parently purports  to  cover  things  of  a  documentary 
evidence  nature,  concerning  which  I  believe  there 
should  be  written  records  which  would  best  show  ex- 
actly what  happened. 

The  Court :  Let  counsel  refrain  from  leading  the 
witness. 

Mr.  Acret:  I  was  doing  that  in  the  interest  of 
time,  and  didn't  consider  coimsel  would  make  any 
point  of  it.  [73] 

Q.  (By  Mr.  Acret)  :  I  show  you  Exhibit  No.  7, 
which  is  the  judgment  role  of  the  Superior  Court, 
with  reference  to  the  refunded  bonds,  and  I  will 
ask  you  if  the  Birch  Securities  Company  received 
from  the  county  treasury  any  of  the  bonds  that  are 
listed  in  this  judgment  role  as  R-l  to  R-2,000? 

A.  They  received  them  in  exchange  for  the  old 
bonds  of  a  like  amount. 

Q.     And  that  was  subsequent  to  January  1,  1935  ? 

A.    Yes. 

Q.  Did  you  have  possession  of  some  of  the  old 
bonds,  as  secretary  of  the  Birch  Securities  Com- 
pany ?  A.     We  had  a  few  of  them. 

Q.     You  are  familiar  with  their  form? 

A.    Yes. 

Q.  I  will  show7  you  a  photostatic  copy  of  what 
purports  to  be  one  of  the  old  bonds,  which  is  Peti- 
tioner's Exhibit  8  herein,  and  ask  you  if  that  is  a 
sample,  this  one  being  No.  2,000,  if  that  is  a  sample 
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of  one  of  the  original  bonds  of  Reclamation  Dis- 
trict No.  2035?  A.     I  would  say  that  it  is. 

Q.     It  is  the  issue  dated  January  1,  1925  % 

A.    Yes. 

Q.    Are  you  familiar  with  Mr.  Cole's  signature? 

A.    Yes.  [74] 

Q.     The  County  Treasurer  of  Yolo  County? 

A.    Yes. 

Q.     That  is  his  signature  % 

A.    Yes. 

Mr.  Acret :  I  conceive  that  purports  to  have  kept 
my  promise,  your  Honor,  with  connecting  up  that 
document. 

Q.  (By  Mr.  Acret)  :  During  the  year  1944,  did 
you  receive  notices  of  call  from  the  County  Treas- 
urer of  Yolo  County  with  respect  to  the  assessment, 
payment  of  interest  on  assessment  No.  1  of  Recla- 
mation District  No.  2035  ! 

Mr.  Crouter:  If  your  Honor  please,  the  Re- 
spondent respectfully  objects  to  the  question  at  this 
time,  on  the  ground  it  is  leading  and  calls  for  a 
conclusion,  and  calls  for  construction  of  document 
by  the  witness. 

Mr.  Acret:     I  will  withdraw  the  question. 

Mr.  Crouter:  I  told  counsel  that  with  respect  to 
the  documents  clipped  together,  I  have  no  objection 
to  their  going  into  evidence  for  what  they  show. 

Mr.  Acret:     I  wanted  to  identify  it,  however. 

Q.  (By  Mr.  Acret)  :  Did  you  receive  that  in- 
strument entitled,  "Notice  of  Call  No.  25  of  Assess- 
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ment  No.  1,"  during  the  year  1935?  A.     Yes. 

Q.  Is  that  a  sample  of  the  instrument  which  you 
received  [75]  from  time  to  time  from  the  County 
Treasurer  with  reference  to  assessment  calls? 

A.     Yes. 

Q.  In  response  to  that  assessment,  did  you  send 
in  the  money  to  the  County  Treasurer,  and  for  that 
in  return  receive  that  receipt  from  him  in  the  sum 
of  $60,769.49,  dated  September  20,  1944? 

A.    Yes. 

Mr.  Acret:  We  oifer  the  same  in  evidence  at 
this  time,  three  pages  as  one  Exhibit. 

Mr.  Crouter:     No  objection. 

The  Court:  Without  objection  it  is  admitted  as 
Petitioner's  Exhibit  No.  9,  three  papers  attached 
together,  the  papers  just  identified  by  the  witness. 

(The  document  above  referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  9.) 

Mr.  Acret :  For  your  Honor 's  information,  there 
is  a  certificate  attached  from  the  auditor's  office, 
"This  is  to  certify  that  Birch  Ranch  &  Oil  Com- 
pany has  this  day  paid  into  the  County  Treasurer 
amounts  as  follows:  Payment  of  call  No.  25  of 
assessment  No.  1  of  Reclamation  District  2035,  $60,- 
769.49,  dated  September  20,  1944,  Fred  A.  Porter, 
County  Auditor,  and  Roy  E.  Cole,  County  Treas- 
urer." 
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The  Court :  You  just  read  from  the  Exhibit,  the 
last  document?  [76] 

Mr.  Acret:     Yes,  your  Honor. 

The  Court :     Exhibit  No.  9. 

Q.  (By  Mr.  Acret)  :  I  call  your  attention  to  the 
fact  that  Exhibit  No.  9  is  Check  No.  618,  and  re- 
ferring to  Exhibit  No.  1,  which  is  the  report  of  the 
Internal  Revenue  Agent  in  charge,  dated  January 
23,  1947,  I  call  your  attention  to  Item  No.  4  under 
"Amounts  Allowed"  in  this  report,  consisting  of 
four  payments  in  this  year  by  certified  checks  as 
follows:  Check  No.  618,  $60,769.49— is  that  the 
same  item?  [77]  A.     Yes. 

Mr.  Acret :  That  is  the  fourth  item,  your  Honor, 
on  this  page,  in  this  report. 

Q.  (By  Mr.  Acret)  :  I  now  call  your  attention 
to  Exhibit  No.  1,  which  is  again  the  first  report  of 
the  Field  Agent  in  charge,  page  three  thereof.  I 
call  your  attention  to  an  item,  check  No.  28,553, 
dated  12-29-43,  in  the  sum  of  $64,422.51  for  amounts 
allowed  in  this  report,  under  the  heading  "amounts 
allowed  in  this  report,  consisting  of  four  payments 
in  this  year  by  certified  checks  as  follows."  Is  that 
a  certified  check  which  you  sent  to  the  county 
treasurer  *?  A.    Yes. 

Q.  In  return  did  you  receive  the  receipt  there 
from  the  county  treasurer  %  A.     Yes. 

Mr.  Acret:  We  offer  the  certified  check  to  be 
received  in  evidence,  the  receipt  being  in  form  simi- 
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lar  to  the  first  one,  except  it  says,  "Receipt  in  pay- 
ment of  Call  No.  23." 

The  Court:  A  separate  document  you  are  offer- 
ing? 

Mr.  Crouter:     I  have  no  objection. 
Mr.  Acret:     I  am  offering  the  check  and  receipt 
together,  as  one  document. 

The  Court :    Are  they  attached  together  1 
Mr.  Acret :     I  will  ask  that  they  be  attached.  [78] 
The  Court:     They  will  be  admitted  without  ob- 
jection as  Petitioner's  Exhibit  No.  10. 

(The  document  above  referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  10.) 

Q.  (By  Mr.  Acret)  :  Did  you  receive  the  Call 
No.  23  referred  to  in  that  receipt?  A.    Yes. 

Q.    And  paid  the  item  in  response  to  that  call? 

A.    Yes. 

Q.  That  is,  that  was  paid  for  and  on  behalf  of 
Birch  Ranch  and  Oil  Company? 

A.     That  is  right. 

Q.  I  show  you  now  a  certified  check  number 
29537,  to  Roy  E.  Cole,  treasurer,  dated  January  23, 
1944,  in  the  sum  of— dated  June  26,  1944,  in  the 
sum  of  $59,093.59.  Is  your  testimony  the  same  with 
regard  to  that  ?  A.    Yes. 

Q.  And  you  received  the  receipt  back  from  the 
county  treasurer,  along  with  this  check  that  I  am 
showing  you?  A.    Yes. 
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Q.  And  that  corresponds  to  item  number  2  that 
is  shown  on  page  3  of  the  Internal  Revenue  Agent's 
first  report?  A.     That's  right. 

Q.     Exhibit  No.  1<?  [79]  A.    Yes. 

Mr.  Acret :     I  offer  this  in  evidence,  your  Honor. 

The  Court :     One  or  two  papers  1 

Mr.  Acret:  Two  papers,  check  and  receipt  at- 
tached. 

Mr.  Crouter:     No  objection. 

The  Court:  They  will  be  attached  together  and 
marked  Petitioner's  Exhibit  No.  11. 

(The  document  above  referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  11.) 

Q.  (By  Mr.  Acret)  :  The  next  item  is  37,000, 
is  it  f  A.    Yes. 

Mr.  Acret:  I  will  put  in  a  photostat  of  that,  if 
counsel  will  consent  to  it.  I  have  shown  the  other 
checks  heretofore.    It  is  temporarily  misplaced. 

Mr.  Crouter:  I  have  no  objection  to  this  check 
and  the  related  documents  being  received. 

Q.  (By  Mr.  Acret)  :  I  show  you  a  photostat 
of  a  certified  check  dated  August  11,  1944,  number 
3601,  in  the  sum  of  $37,325.28,  payable  to  Roy  E. 
Cole,  treasurer  of  Yolo  County.  Did  you  pay  this, 
together  with  auditor's  receipt  to  cover  a  portion 
of  Call  No.  21,  dated  December  5,  1935,  together 
with  penalty  thereon  of  Reclamation  District  No. 
2035,  did  you  send  that  check  to  the  county  treas- 
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urer  in  behalf  of  Birch  Ranch  &  Oil  [80]   Com- 
pany ?  A.    Yes. 

Q.     To  pay  the  Call  referred  to  in  the  receipt? 

A.    Yes,  No.  21. 

Q.  And  you  suffered  a  penalty  for  that  payment 
being  late?  A.     Yes. 

Q.    What  did  the  penalty  consist  of? 

A.  I  think  ten  per  cent  of  the  amount  called;  I 
am  not  sure. 

Q.  Why  did  you  only  pay  the  portion  of  it,  if 
you  remember? 

A.  They  made  a  call  for  a  portion  of  it,  so  we 
paid  what  they  called  for.  We  always  pay  upon 
the  call,  whatever  the  call  is. 

Mr.  Acret :  We  offer  the  photostatic  copy  of  the 
check  and  photostatic  copy  of  the  receipt  as  one 
exhibit. 

The  Court :  That  is  the  document  just  identified 
by  the  witness.  It  will  be  received  in  evidence  as 
Petitioner's  Exhibit  No.  12. 

(The  document  above  referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  12.) 

Q.  (By  Mr.  Acret)  :  Mr.  Landrum,  while  you 
were  secretary,  did  you  [81]  receive  a  document  en- 
titled, " Report,"  dated  March  23,  1947,  from  the 
Internal  Revenue  Department,  of  which  Exhibit  No. 
1  I  show  you  is  a  copy?  A.    Yes. 

Q.  In  reliance  on  the  statements  therein  con- 
tained, "that  the  Birch  Ranch  &  Oil  Company  is 
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held  by  Judge  Turner's  decision  to  be  on  a  cash, 
basis,"  and  in  reliance  on  the  fact  that  your  loss 
that  is  shown  on  your  income  tax  return  for  1944 
was  changed  from  eighty-four  thousand  odd  to  one 
hundred  eighty-six  thousand  odd,  did  you  consult 
me  with  reference  to  your  rights  with  regard  to 
that  loss  ? 

Mr.  Crouter:  If  your  Honor  please,  Respond- 
ent respectfully  objects  to  the  question,  on  the 
ground  it  is  leading  and  suggestive,  and  that  it 
calls  for  a  conclusion  and  construction  and  so 
forth  by  the  witness,  whether  he  relied,  and  so 
forth.    I  believe  he  should  testify  to  the  facts. 

The  Court :  The  question  is  leading,  and  I  think 
we  might  simplify  it  to  eliminate  the  objection. 

Mr.  Acret :  The  question  was  with  respect  to  that 
report,  as  it  said  so-and-so ;  did  he  consult  me  ? 

The  Witness :     Yes,  I  did. 

Q.  (By  Mr.  Acret)  :  What  advice  did  you  re- 
ceive with  respect  to  that  item  of  $186,000.00? 

Mr.  Crouter:     Did  your  Honor  rule?  [82] 

The  Court:  I  permitted  him  to  say  he  did  con- 
sult counsel. 

Q.  (By  Mr.  Acret)  :  Do  you  understand  the 
question?  What  advice  did  you  receive  from  me 
with  respect  to  that  loss  of  $186,000.00? 

A.  The  1941  return  was  involved  at  the  same 
time  as  the  1942,  both  of  which  the  agent  of  the 
Treasury  Department  claimed  there  was  a  tax  due, 
after  he  had  audited  those  years,  1941  and  1942, 
and  the  question  was  whether  we  would  pay  both 


vs.  Birch  Ranch  and  Oil  Company  221 

(Testimony  of  Robert  R.  Landrum.) 
of  them  or  not,  and  you  advised,  inasmuch  as  this 
audit  had  been  made  here,  just  referred  to  under 
date  of  January  28,  1947,  that  we  were  on  the  cash 
basis.  Therefore,  we  would  have  nothing  to  carry 
back  to  1941  from  any  subsequent  year,  and  that  we 
should  pay  the  1941  return,  relying  upon  this  audit 
here  to  wipe  out  any  tax  that  may  be  in  1942. 

Q.  Did  you  then  pay  the  1941,  on  receipt  of  that 
advice?  A.     We  did. 

Q.     In  reliance,  as  you  have  stated? 

A.    Yes. 

Q.  And  that  was  the  amount  in  the  sum  of 
twelve  thousand  odd  dollars'?  A.    Yes. 

Mr.  Acret:     Take  the  witness.  [83] 

Cross-Examination 
By  Mr.  Crouter: 

Q.  Mr.  Landrum,  were  you  secretary  of  Birch 
Securities  continuously  down  to,  what  time? 

A.     Down  to  date  of  its  dissolution? 

Q.    What  date? 

A.    Date  of  dissolution  in  1944. 

Q.    What  was  the  date  of  dissolution? 

Mr.  Acret:  Just  a  moment.  Unless  the  date  of 
dissolution  is  prior  to  September  30th,  it  is  im- 
material here. 

The  Court:  I  don't  know  whether  it  is  prior  or 
subsequent.  He  asked  what  was  the  date  of  dissolu- 
tion. 

Mr.  Acret:  If  he  knows.  The  certificate  would 
be  the  best  evidence. 
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The  Court:  You  have  reference  to  the  dissolu- 
tion of  what  corporation? 

Mr.  Crouter:  Birch  Securities  Corporation,  if 
he  knows. 

Mr.  Acret:     That  is  objected  to  as  immaterial. 

The  Court:  That  is  one  of  the  subsidiaries,  as  I 
understand  it  I 

Mr.  Acret:  Well,  I  don't  know  as  you  would  call 
them  subsidiary,  but  it  is  one  of  the  corporations 
Mr.  Birch  controlled. 

The  Court:  I  will  overrule  the  objection.  I  [84] 
don't  know  what  the  purpose  of  it  is. 

Mr.  Acret :  For  the  sake  of  brevity,  as  well  as  in 
fairness  to  us,  we  are  not  prepared  to  meet  any- 
thing ouside  of  the  issues  in  this  case. 

The  Court:  What  is  the  purpose,  I  will  ask  Re- 
spondent counsel,  of  this  testimony  concerning  Birch 
Securities  ? 

Mr.  Crouter:  Counsel  himself  brought  out  that 
Birch  Securities  Company  was  suspended,  and  I 
just  want  to  find  out  how  long  ago  it  was  suspended, 
and  I  believe  some  of  the  documents  offered  by 
Petitioner  with  respect  to  payments,  I  think  that 
Birch  Securities  Company  is  mentioned  on  some  of 
these,  perhaps  not,  but  it  seems  to  me  it  is  material 
whether  there  was  a  corporation  operating  and  do- 
ing business  during  the  times  these  payments  are 
involved. 

Mr.  Acret :  When  the  Birch  Securities  Company 
was  liquidated  wouldn't  have  any  bearing  on  any- 
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thing  counsel  said,  as  to  when  it  was  suspended.  I 
will  stipulate  with  counsel  that  the  Secretary  of 
State  didn't  recognize  the  judgment  of  the  three- 
judge  court,  and  the  Birch  Securities  Company  is 
still  suspended,  and  we  have  the  matter  in  the 
Supreme  Court  of  the  United  States  now.  I  don't 
know  how  far  afield  we  are  going  to  go. 

Mr.  Crouter :  As  my  recollection  serves  me,  there 
was  definite  testimony  in  here  that  Birch  Securities 
Company,  at  the  time  of  turning  in  certain  bonds, 
did  certain  things,  [85]  and  this  witness  did  certain 
things. 

The  Court:  Does  Petitioner  agree  to  that  state- 
ment. 

Mr.  Acret :  That  is  right,  but  the  question  would 
be  to  ask  him  when  they  turned  them  in;  not  when 
the  company  was  liquidated.  That  has  no  bearing 
on  anything  that  counsel  said. 

Mr.  Crouter:  I  withdraw  the  pending  question 
and  ask  you  this, 

Q.  (By  Mr.  Crouter)  :  During  the  taxable  year 
1944,  who  owned  the  outstanding  stock  of  the  Peti- 
tioner corporation,  Birch  Ranch  &  Oil  Company,  if 
you  know?  A.     The  year  1944? 

Q.    Yes. 

Mr.  Acret :     That  is  for  the  fiscal  year  1944. 

The  Witness :  Who  owned  the  stock  of  the  Birch 
Ranch  &  Oil  Company  1 

Mr.  Crouter :     That  is  correct. 

The  Witness:  It  depends  on  what  part  of  the 
year. 
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Mr.  Acret :     The  fiscal  year. 

Q.  (By  Mr.  Crouter) :  Let's  take  October  1, 
1943.  Can  you  tell  the  Court  at  that  date  who  owned 
all  the  outstanding  stock  of  the  Petitioner  corpora- 
tion? 

A.  Well,  I  will  have  to  answer  not  directly,  if  I 
may,  [86]  because  the  stock  was  issued  to  Mr.  and 
Mrs.  Birch  and  then  exchanged  for  the  stock  of  the 
Birch  Holding  Company,  was  then  in  the  Birch 
Holding  Company. 

Q.  So  that  the  Birch  Holding  Company  held  all 
of  the  outstanding  stock  of  Petitioner,  is  that  cor- 
rect. A.     That  is  right. 

Mr.  Acret :     Just  a  moment,  if  you  please. 

Well,  it  covers  matters  already  stipulated  to  and 
it  is  immaterial  to  any  issue  in  this  case.  It  is  our 
position  that  if  the  Birch  Ranch  &  Oil  Company 
owned  all  the  lands  and  owned  all  the  bonds,  it 
wouldn't  make  any  difference.  There  is  no  Higgins- 
Smith  situation  here,  because  under  the  law  of  Cali- 
fornia one  person  can  own  both  and  still  avail  them- 
selves of  the  exemption  given  them  by  law. 

Mr.  Crouter:  If  counsel  can  show  me  where 
the  matter  is  covered  by  stipulation,  I  will  be  glad 
to  reconsider  my  question,  but  it  is  my  understand- 
ing that  the  prior  findings  and  the  stipulation  do 
not  cover  the  exact  situation  in  1944. 

Mr.  Acret:  Don't  cover  the  ownership  of  the 
three  corporations  ? 

Mr.  Crouter:  Let's  check  it.  It  is  not  my  recol- 
lection that  they  do. 
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Mr.  Acret :    My  understanding  was  that  they  did. 

The  Court :  Counsel  ought  to  be  able  to  agree  as 
to  [87]  what  they  show. 

Mr.  Crouter:  Let's  just  check  the  stipulation. 
Maybe  we  can  shorten  it  this  way:  I  will  with- 
draw the  pending  question.  Mr.  Acret,  do  you 
stipulate  here  before  the  Court  that  during  the 
taxable  year  1944,  the  Petitioner,  Birch  Ranch  & 
Oil  Company,  was  wholly  owned  by  Mr.  A.  Otis 
Birch  and  his  wife,  M.  Estelle  C.  Birch,  directly, 
or  by  them  through  another  corporation  ? 

Mr.  Acret :    So  stipulated,  your  Honor. 

Mr.  Crouter :    That  covers  it. 

Mr.  Acret:  Nevertheless,  and  we  will  argue  it 
later,  that  is  immaterial.  In  other  words,  it  is  our 
position  that  these  bonds  could  be  owned  by  Mr. 
and  Mrs.  Birch  themselves,  and  it  would  make  no 
difference,  as  they  did  for  10  years  and  it  made  no 
difference. 

The  Court:  Proceed  with  the  cross-examination. 
Any  other  questions  of  this  witness  ? 

Mr.  Crouter :    Yes,  if  the  Court  please. 

Q.  (By  Mr.  Crouter) :  Mr.  Landrum,  have  you 
brought  to  Court  or  could  you  obtain  and  show  the 
Court  any  correspondence  between  the  Petitioner 
corporation  or  any  of  its  officers,  on  the  one  hand, 
and  Mr.  Cole,  the  Treasurer  of  Yolo  County,  on  the 
other  hand,  with  respect  to  any  of  these  checks 
which  have  been  received  here  in  evidence  and 
marked  Exhibits  9, 10, 11  and  12?  [88] 

Mr.  Acret:     I  will  state  to  counsel  that  I  have 
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the  correspondence  here  and  will  turn  it  over  to 

him  here  in  open  court  for  his  examination. 

Q.  (By  Mr.  Crouter)  :  Mr.  Landrum,  you  have 
handed  to  me  such  correspondence  as  you  could 
find  that  relates  to  each  one  of  these  four  payments 
concerning  which  you  heretofore  testified? 

A.     Yes. 

Mr.  Acret:  I  will  turn  over  three  groups.  I 
don't  know  whether  that  covers  all  of  them  or  not. 

Q.  (By  Mr.  Crouter)  :  Please  examine  the  vari- 
ous papers  your  counsel  has  handed  up,  and  in 
order  to  keep  the  record  as  orderly  as  possible,  let's 
take  the  earliest  check  in  point  of  time  if  we  can 
find  it  here. 

Mr.  Acret:  Could  I  interrupt  a  moment?  I 
know  that  covers  it  all,  because  the  first  one  put 
in  had  no  correspondence  in  connection  with  it, 
and  I  have  given  you  three  groups,  and  that  is  all 
Mr.  Landrum  has  given  me. 

Mr.  Crouter :     Very  well. 

Q.  (By  Mr.  Crouter)  :  Now,  Exhibit  No.  10  in 
the  case  refers  to  a  certain  check  dated  about  De- 
cember 29,  1943.  Do  you  have  or  can  you  find  any 
correspondence  on  or  about  that  date  relating  to 
any  so-called  call  or  check;  if  so,  just  show  me  the 
correspondence.  [89] 

A.    What  was  the  amount  ? 

Q.     The  amount  here  is  $58,565.92 

A.    Yes,  I  have  a  letter. 

Mr.  Acret:  I  am  giving  this  to  counsel,  your 
Honor,  so  there  won't  be  any  question  of  our  good 


vs.  Birch  Ranch  and  Oil  Company  227 

(Testimony  of  Robert  R.  Landrum.) 
faith.  Nevertheless,  when  he  produces  the  corre- 
spondence, I  will  object  to  it  as  immaterial.  He  can 
see  all  the  correspondence  he  wants  to,  but  it 
doesn't  make  any  difference  what  it  is,  the  Treas- 
urer sends  his  call  in  compliance  with  the  law. 

Q.  (By  Mr.  Cr outer) :  You  have  shown  me  a 
letter  dated  December  18, 1943, 

The  Court :    From  whom  to  whom  % 

Mr.  Crouter:  This  is  to  the  Birch  Ranch  &  Oil 
Company  from  Roy  E.  Cole,  Treasurer  of  Yolo 
County. 

Q.  (By  Mr.  Crouter)  :  Is  this  the  only  com- 
munication you  can  find  on  or  about  that  date,  or 
the  only  one  you  have  found  1 

A.  I  don't  seem  to  have  any  that  pertains  to 
that,  other  than  that  letter. 

Q.  Did  you  find  any  copy  of  a  letter,  any  letter, 
from  the  Birch  Ranch  &  Oil  Company  or  any  of- 
ficer of  that  company  to  the  Treasurer  of  Yolo 
County,  on  or  about  that  date  or  just  before  that 
date* 

A.  I  have  a  letter  here  dated  December  28,  1943, 
to  [90]  Roy  E.  Cole  from  Birch  Securities  Com- 
pany. 

Q.    May  I  see  that? 

A.  I  don't  think  it  refers  to  that  particular 
item. 

Q.  It  does  not  refer  to  any  of  that  same  matter. 
Very  well,  I  just  wanted  to  be  certain  we  have  all 
the  correspondence. 

A.     No,  that  doesn't  have  any  reference  to  that. 
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Mr.  Crouter:  If  your  Honor  please,  Respondent 
at  this  time  offers  in  evidence  the  letter  identified 
by  the  witness  dated  December  18, 1943. 

The  Court:    Any  objection? 

Mr.  Acret:    No  objection. 

The  Court:  It  will  be  admitted  as  Respondent's 
Exhibit  No.  B. 

(The  document  above  referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  B.) 

Q.  (By  Mr.  Crouter)  :  Now,  Mr.  Landrum,  Ex- 
hibit No.  11  in  the  case  refers  to  a  check  dated 
June  26,  1944.  Please  examine  your  papers  and  see 
whether  you  have  any  correspondence  at  all  relat- 
ing to  any  check  for  about  $53,721.65. 

Mr.  Acret:  May  it  be  understood,  counsel,  you 
are  asking  the  witness  to  refer  to  papers  which  we 
have  produced  here  ourselves? 

Mr.  Crouter :    Pursuant  to  my  request. 

Mr.  Acret:  Pursuant  to  your  request  just  made 
here  [91]  in  court. 

Mr.  Crouter :    And  previously,  also. 

Mr.  Acret:     Made  to  me  orally;  that  is  correct. 

Mr.  Crouter:     Yes. 

Mr.  Acret:  In  other  words,  I  told  you  I  would 
do  so,  produce  what  correspondence  we  had,  and  so 
far  as  I  know,  we  have  done  it. 

The  Witness:  I  have  some  correspondence  here 
relating  to  that  payment. 

Q.     (By   Mr.    Crouter) :     You   are   showing  me 
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certain  letters,  originals,  and  one  copy,  five  docu- 
ments, all  clipped  together,  and  these  apparently 
start  about  April  10.  In  fact,  the  first  one  is  dated 
April  10,  1944,  and  the  last  one  is  dated  June  13, 
1944.  I  offer  these,  if  the  Court  please. 

Mr.  Acret:    Will  you  show  them  to  me,  first 

Mr.  Crouter:  In  the  meantime,  please  look  at 
the  other  two  exhibits  and  see  if  there  is  any  cor- 
respondence relating  to  Exhibit  No.  9  and  Exhibit 
No.  12. 

Mr.  Acret:  No  objection  to  this  offer,  your 
Honor. 

The  Court:  Let  the  document  be  formally  pre- 
sented for  admission,  and  also  tell  what  it  is,  so  it 
can  be  designated  properly. 

Mr.  Crouter :  For  the  record,  if  the  Court  please, 
this  is  a  group  of  five  original  letters,  a  copy  of  a 
statement,  and  an  original  of  a  document  from  the 
— well,  it  is  labeled  "Woodland  Democrats,  Ed  E. 
Leak  Publishing  Company,  Woodland,  California." 
It  appears  to  be  a  statement  of  some  [93]  kind. 

This  is  an  original  dated  April  10,  1944,  a  copy 
of  a  letter  from  Petitioner 

The  Court:  Are  you  offering  these  all  as  one 
exhibit  ? 

Mr.  Crouter :     Yes,  I  am. 

a   copy   of   a  letter  dated  April   14,   1944, 

original  of  a  letter  from  Mr.  Cole  to  the  Petitioner, 
dated  April  19,  1944;  an  original  of  a  letter  from 
Mr.  Cole  to  the  Petitioner  dated  April  12,  1944,  and 
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an  original  letter  from  Mr.  Cole  to  the  Petitioner 

dated  June  13,  1944. 

The  Court:  How  many  sheets  of  paper  are  con- 
tained? 

Mr.  Crouter:    Five,  altogether. 

The  Court:  The  five  sheets  just  enumerated  by 
Respondent's  counsel  will  be  admitted  in  evidence 
as  Respondent's  Exhibit  No.  C. 

(The  documents  above  referred  to  were  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  No.  C.) 

Mr.  Acret:  Counsel,  could  I  interrupt  you  a 
minute.  During  the  recess,  you  submitted  to  me 
about  putting  in  the  tax  return  for  1942.  I  suggest 
we  do  that  at  this  time,  before  the  close  of  the  day, 
so  we  won't  forget  it. 

Mr.  Crouter:  I  have  it  on  my  table.  I  will  be 
glad  to.  [94] 

Mr.  Acret:    Will  you  remember  it? 

Mr.  Crouter :   You  see  that  I  don 't  overlook  it  I 

Mr.  Acret:  I  suggest  we  offer  it,  put  it  in  right 
now,  while  we  think  of  it. 

Mr.  Crouter:    If  that  is  agreeable  to  the  Court. 

The  Court:  It  will  be  admitted  as  Joint  Ex- 
hibit  

Mr.  Crouter:  If  your  Honor  please,  that  does 
break  up  our  sequence  relating  to  the  other  matters. 

The  Court :  All  right.  Proceed  with  the  examina- 
tion of  the  witness. 

Q.     (By  Mr.  Crouter)  :  Mr.  Landrum,  the  next 
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group  of  letters  relating  to  the  next  check,  please. 

A.  A  package  of  letters,  various  of  them,  start- 
ing with 

Q.  Can  you  tell  me  how  many  originals  or  copies 
and  how  many  letters  are  all  clipped  together  1 

A.  Three  original  letters,  that  is,  three  original 
letters  from  R.  E.  Cole,  Treasurer  of  Yolo  County. 

Q.     And  two  retained  copies? 

A.  And  three  copies  of  letters  written  to  Roy  E. 
Cole,  County  Treasurer,  by  Birch  Ranch  &  Oil 
Company,  and  attached  to  it 

Mr.  Acret:  That  has  been  put  in,  the  photostat 
was  put  in. 

The  Witness:  There  is  a  receipt  from  the  [95] 
County  Auditor,  in  the  amount  of  $37,225.28. 

Q.  Just  to  make  it  short,  the  first  two  pages  are 
the  originals  of  Exhibit  No.  12  in  evidence,  are  they 
not?  A.     That  is  right. 

Mr.  Acret:  They  should  be  taken  off  then,  so 
there  is  no  duplication. 

Mr.  Crouter :  At  this  time  the  Respondent  offers 
the  six  letters  identified  by  the  witness,  and  I  agree 
the  originals  of  the  others  may  be  removed  by  coun- 
sel, since  the  photostats  are  already  in  evidence. 

Mr.  Acret:  It  would  be  to  the  Petitioner's  advan- 
tage if  your  Honor  were  reading  these  and  getting 
the  impression  of  these,  the  effect  of  these,  as  they 
go  in  evidence.  I  know  it  will  be  the  same  in  the  end. 
These  are  quite  interesting. 

The  Court :  I  would  rather  read  them  all  at  once. 
They  will  be  admitted.  How  many  sheets  are  there  ? 
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Mr.  Crouter:    Six  different  pages. 

The  Court:    All  attached  together? 

Mr.  Crouter:    That  is  correct. 

The  Court:  They  have  just  been  enumerated  by 
Respondent's  counsel,  and  will  be  admitted  as  Re- 
spondent's Exhibit  No.  D. 

(The  documents  above  referred  to  were  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  No.  D.)  [96] 

Q.  (By  Mr.  Crouter)  :  Now,  Mr.  Landrum,  re- 
ferring to  our  next  check  here  as  shown  by  Exhibit 
9  in  evidence,  and  the  date  on  or  about  September 
20,  1944,  do  you  have  any  correspondence  relating  to 
that  matter  1  A.     I  do  not. 

Q.    None  whatever? 

A.  None  for  that,  but  I  have  some  correspond- 
ence here  relating  to  Call  No.  23,  if  you  can  locate 
that  Call  No.,  as  shown  on  the  receipts. 

Q.  What  is  the  date  of  the  letter  that  refers  to 
such  call?  Let's  see  if  it  is  within  our  taxable  period, 
what  is  the  date  ? 

A.  November  '43,  December  '43;  November  and 
December. 

Mr.  Acret:    That  relates  to  other  matters. 

The  Witness:  I  don't  think  you  have  Call  No.  23 
among  those.   I  am  not  sure. 

Q.  (By  Mr.  Crouter)  :  Does  this  group  of  let- 
ters, all  clipped  together,  relate  to  the  same  subject 
matter  ? 
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A.     Apparently  so. 

The  Court:  What  subject  matter  does  it  relate 
to,  anything  that  has  been  introduced? 

Mr.  Acret:  I  am  going  to  object  to  it  as  imma- 
terial and  not  related  to  any  matters  he  elicted  from 
the  witness,  [97]  and  the  examination  in  chief,  and 
has  nothing  to  do  with  any  issues.  It  is  just  clutter- 
ing up  the  record. 

Mr.  Crouter:  If  your  Honor  please,  the  first 
letter  is  an  original  from  the  Treasurer  to  the  Peti- 
tioner, relating  to  Call  No.  23,  dated  October  18, 
1943 ;  the  last  copy  of  a  letter  from  the  Birch  Securi- 
ties Company  to  Mr.  Cole,  dated  December  28,  1943, 
and  they  purport  to  relate  to  certain  calls  and  pay- 
ments with  respect  to  reclamation  bonds. 

The  Court :   All  relating  to  Call  23  or  other  calls ? 

Mr.  Crouter :  They  are  not  all  identified,  if  your 
Honor  please,  but  by  amounts  and  figures,  they 
might  trace  through. 

The  Court:  Is  Call  No.  23  identified  by  any 
check  that  has  been  offered  here?  Is  that  another 
call? 

Mr.  Acret:  Your  Honor,  I  am  going  to  with- 
draw my  objection,  for  the  reason  that  this  is  illus- 
trative of  the  general  process  which  is  followed,  and 
it  will  be  helpful  to  the  Court. 

Mr.  Crouter :     Thank  you. 

The  Court:  It  may  be  introduced  as  Respond- 
ent's Exhibit  No.  E.  How  many  pages  are  there, 
so  we  can  know  what  it  is. 

Mr.  Crouter:     This  consists  of  three  original  let- 
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ters  from  Mr.  Cole  to  the  Petitioner,  and  four  copies 
of  letters,  three  of  which  are  from  the  Petitioner  to 
Mr.  Cole,  and  the  [98]  last  one,  December  28,  1943, 
is  from  Birch  Securities  Company  to  Mr.  Cole. 

The  Court:  They  will  all  be  admitted  as  one 
exhibit,  Exhibit  E. 

(The  documents  above  referred  to  were  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  No.  E.) 

Mr.  Acret:  If  I  may  be  permitted  to  state,  this 
will  be  helpful  to  your  Honor,  in  that  the  first  page 
illustrates  the  matter  that  I  said  we  would  show 
in  my  opening  statement,  and  in  that  I  called  your 
Honor's  attention  to  the  fact  that  the  Reclamation 
Act  provides  for  the  buying  of  interest  coupons  and 
turning  the  coupons  in  as  payment,  in  exchange  for 
the  county  treasurer  paying  for  them.  It  just  illus- 
trates the  process,  as  I  stated  it  would,  in  my  open- 
ing statement.  That  may  be  helpful  two  months 
from  now  when  you  read  the  transcript. 

Q.  (By  Mr.  Cr outer) :  Mr.  Landrum,  please 
tell  the  Court  what  usually  determined  the  date  that 
Mr.  Cole,  the  county  treasurer,  would  make  a  de- 
mand of  the  Petitioner  for  any  payment  of  money, 
and — I  will  stop  right  there.  What  usually  deter- 
mined that ! 

Mr.  Acret:  Just  a  moment,  please.  That  is  ob- 
jected to  as  calling  for  something  he  can't  tell,  what 
determined  [99]  a  third  party  to  do  something,  and 
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further  than  that,  it  is  obvious  what  determines  it. 

It  is  what  the  law  of  California  is. 

The  Court:    If  the  witness  knows,  he  can  say. 

The  Witness :     I  do  not  know. 

Q.  (By  Mr.  Crouter)  :  Referring  to  Exhibit  B, 
this  being  a  letter  from  Mr.  Cole  to  Birch  Ranch 
and  Oil,  dated  December  18,  1943,  and  the  last 
paragraph  reading  as  follows:  "I  will  appreciate  a 
letter  from  you,  so  that  I  may  know  what  to  expect 
in  the  matter  of  business  connected  with  District 
No.  2035. " 

I  will  ask  you  first,  did  you  usually  receive  com- 
munications from  Mr.  Cole  and  act  for  the  com- 
pany? 

A.  No,  sir,  I  never  did.  I  didn't  even  answer 
that,  that  I  know  of.    I  couldn't. 

Q.  Then  you  had  nothing  whatever  to  do  with 
the  question  of  issuance  of  any  checks  to  the  County 
Treasurer.    Is  that  your  testimony? 

A.  That  is  my  testimony.  I  couldn't  tell  him 
what  to  do. 

Mr.  Acret :  Excuse  me.  I  think  the  witness  mis- 
understood the  question. 

Mr.  Crouter :     I  thought  he  answered  it. 

The  Witness:  I  said  I  couldn't  tell  the  county 
treasurer  what  to  do,  even  though  he  would  ask  me. 
I  could  suggest  something,  but  I  certainly  couldn't 
order  him.  [100] 

Q.  (By  Mr.  Crouter)  :  During  1943  and  1944, 
did  you  work  for  the  Birch  Ranch  and  Oil  Com- 
pany? A.    Yes. 
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Q.     What  was  your  position1? 

A.     Secretary. 

Q.  Did  you  handle  any  correspondence  at  all  for 
and  on  behalf  of  the  corporation?  A.     Yes. 

Q.  Did  you  handle  any  correspondence  with  Mr. 
Cole,  the  treasurer  of  Yolo  county? 

A.    Yes,  I  did. 

Mr.  Acret:  Just  a  moment.  This  is  objected  to 
as  argumentative.  The  witness  has  just  identified 
all  the  correspondence  and  now  counsel  is  asking 
him  if  he  handled  that. 

The  Court:  I  assume  it  is  introductory  to  some 
other  question. 

Q.  (By  Mr.  Crouter)  :  Did  you  receive  any  of 
these  letters  which  we  have  identified  here  from  Mr. 
Cole,  on  behalf  of  the  corporation?  Did  you  re- 
ceive them  and  do  anything  with  them? 

A.  I  suppose  we  did.  You  have  got  them  there 
before  you. 

Q.  I  mean,  did  you  act  for  the  corporation,  or 
did  some  one  else  handle  all  this?  [101] 

A.  If  I  had  any  letters  there,  I  handled  them. 
How  are  the  letters  signed,  secretary? 

Q.  Well,  this  one,  Exhibit  C,  has  no  initials,  but 
I  am  referring  to  the  letter  of  April  14,  1944,  and 
it  is  signed  "Birch  Ranch  and  Oil  Company,  by 
"  and  "Secretary"  below. 

A.     I  must  have  signed  it. 

Q.    Were  you  the  only  secretary  at  the  time? 

A.  I  don't  know  just  what  you  mean.  There 
is  only  one  secretary  of  a  corporation. 
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Q.  And  you  usually  signed  mail  for  the  corpo- 
ration, when  the  secretary  signed  them'? 

A.    Yes. 

Q.  Now,  this  letter  I  referred  to  of  April  14, 
refers  to  reconciling  certain  figures.  Does  that  just 
refer  to  totals  of  payment  to  the  county,  or  does 
that  refer  to  payments  from  the  county  also? 

A.  From  the  county — I  don't  know  what  you 
mean. 

Q.     I  believe  you  stated  you  don't  know. 

A.     I  don't  know  what  you  mean. 

Q.  Referring  to  the  second  inset  paragraph 
where  it  states,  "To  cover  interest  coupons  submit- 
ted for  payment,  $120,000.00."  I  will  ask  you  this: 
Please  tell  the  Court  whether  it  was  the  practice 
to  make  a  payment  to  the  treasurer  from  the  cor- 
poration or  on  behalf  of  the  corporation,  and  about 
the  same  time  interest  coupons  would  be  clipped 
from  bonds  and  presented  to  the  county  treasurer, 
and  the  treasurer  would  also  make  a  payment  to 
the  Birch  Ranch  and  Oil  Company,  or  to  Mr.  Birch, 
individually  ? 

Mr.  Acret:  Just  a  moment.  That  is  objected  to 
as  multiple,  and  I  don't  think  the  treasurer  would 
make  a  payment  to  the  Birch  Ranch  and  Oil  Com- 
pany. 

Mr.  Crouter:  I  said,  "or  Mr.  Birch,  individ- 
ually." 

Mr.  Acret:  You  don't  mean  to  Birch  Ranch  and 
Oil  Company.     Objection;  question  multiple. 

Q.  (By  Mr.  Crouter) :  And  make  a  payment 
to  Mr.  Birch  individually? 
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Mr.  Acret:  Objection  now.  The  question  is  un- 
understandable. 

The  Court:  If  the  witness  understands,  answer 
the  question. 

The  Witness:  No,  sir,  I  do  not  understand  the 
question. 

The  Court:    Will  counsel  kindly  restate  it. 

Mr.  Crouter:     I  withdraw  the  pending  question. 

Q.  (By  Mr.  Crouter)  :  Please  tell  the  Court 
whether  on  any  occasion,  during  the  fiscal  year  1944, 
there  was  a  payment  made  to  the  county  treasurer 
by  and  on  behalf  of  the  Petitioner  corporation,  and 
about  the  same  time,  we  will  say,  within  a  few  days, 
at  least,  [103]  there  would  be  a  payment  of  approxi- 
mately the  same  amount  from  the  county  treasurer 
to  Mr.  Birch  or  to  someone  on  his  behalf  % 

Mr.  Acret:  Just  a  moment.  That  is  objected  to 
as  immaterial  and  multiple. 

The  Court:  I  will  overrule  the  objection.  Will 
the  witness  answer  the  question,  if  he  knows. 

The  Witness:  I  don't  know  all  the  ramifications 
of  the  county  treasurer's  office,  or  how  he  does 
things,  or  how  Mr.  Birch  handles  his  matters.  Those 
coupons  are  out  of  my  jurisdiction  entirely.  I  am 
merely  referring  in  this  letter  here  to  the  calcula- 
tions, how  he  arrived  at  certain  figures,  but  I  don't 
have  anything  to  do  with  the  coupons. 

Q.  (By  Mr.  Crouter) :  Do  you  know  whether 
any  coupons  were  presented  to  the  county  treasurer 
at  any  time  for  payment  of  any  interest  on  those 
coupons  and  redeeming  the  coupons,  turning  them 
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back  to  the  treasurer,  during  the  fiscal  year  1944? 

A.  Yes.  First,  let  me  say  that  all  of  these  bonds 
that  were  owned  by  the  Birch  Securities  Company 
were  in  a  trust  at  the  Citizens  National  Trust  and 
Savings  Bank,  as  security,  under  an  agreement  that 
Mr.  Birch  had  with  the  Hopkins  sisters,  so-called, 
so  at  any  time  there  was  a  call  being  made  by  Mr. 
Cole,  when  the  call  was  made,  I  will  say,  those  cou- 
pons had  to  be  clipped  from  those  bonds  by  the 
trustees  of  that  trust.  Mr.  Frank  B.  Olds  was  one 
of  the  trustees,  and  C.  Harold  Hopkins  [104]  was 
the  other  trustee.  They  would  go  down  to  the  bank, 
clip  the  coupons,  and  send  them  up  to  Mr.  Cole. 
Sometimes  they  would  remain  there  until  he  made 
a  call,  so  they  would  be  on  hand.  Mr.  Hopkins 
wasn't  always  available.  He  traveled  around.  So 
about  the  time  an  interest  was  due,  a  payment  for 
interest,  he  would  clip  these  coupons  off  and  send 
them  up  there,  and  Mr.  Cole  would  keep  them  in  a 
safe  securely  there. 

Th  Court:     Who  would  clip  them  off? 

The  Witness:     The  trustees  of  this  trust. 

The  Court:     That  is  at  the  bank? 

The  Witness:  Yes,  sir.  That  is  about  all  I  can 
explain  about  that. 

Q.  (By  Mr.  Crouter) :  Was  it  the  usual  prac- 
tice that  about  the  time  of  a  payment  from  the 
Petitioner  corporation  to  the  treasurer,  there  would 
be  a  similar  payment  from  the  county  treasurer 
to  anyone  who  presented  the  bond  coupons? 

Mr.  Acret:     Just  a  moment.     That  is  objected 
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to  as  immaterial,  calls  for  a  conclusion,  and  not 

the  best  evidence. 

Mr.  Crouter:  I  am  just  asking  insofar  as  he 
knows. 

Mr.  Acret:  I  think  he  already  said  he  didn't 
know. 

The  Witness:  So  far  as  the  county  treasurer  is 
concerned,  he  wouldn't  hold  the  money  any  longer 
than  he  had  to.  If  he  had  the  money,  he  would 
pay  it  upon  the  presentation  of  the  coupons,  no 
matter  who  presented  them.  [105] 

Q.  (By  Mr.  Crouter)  :  Please  tell  the  Court 
whether  it  was  the  practice,  during  the  fiscal  year 
1944,  and  it  did  happen  there  with  four  payments 
from  the  county  treasurer,  on  the  bond  coupons,  in 
almost  the  same  amount  that  was  paid  to  the  treas- 
urer. In  other  words,  the  record  here  indicates 
that  the  four  checks  in  evidence  seem  to  total  $221,- 
610.87.  Please  tell  the  Court,  if  you  know,  whether 
approximately  the  same  amount  was  paid  out  on 
bond  coupons  during  that  fiscal  year  and  at  about 
the  same  time  of  the  payments  that  were  made  to 
the  treasurer. 

Mr.  Acret :  Your  Honor,  that  is  calling  for  a  wit- 
ness' guess.     How  could  a  man  other  than  guess? 

The  Court:  He  either  knows  or  he  doesn't  know. 
If  he  knows,  he  can  say  so;  if  he  doesn't  know,  he 
can  say  so. 

The  Witness:  I  would  have  to  verify  those  fig- 
ures.   I  couldn't  answer  right  off. 
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The  Court :  You  would  have  to  verify  them,  you 
say? 

The  Witness:    Yes. 

The  Court:     How  long  would  it  take? 

The  Witness:  He  has  all  my  correspondence 
there,  for  one  thing. 

The  Court :  The  witness  says  he  can't  do  it  with- 
out verification.  [106] 

Q.  (By  Mr.  Crouter)  :  Are  there  any  books  or 
records  available  in  court  that  you  could  consult 
and  answer  the  question? 

A.  As  I  said  before,  I  have  nothing  to  do  with 
the  coupons.    I  can  show  you  how  much  was  paid. 

Q.  Did  you  keep  any  records  at  all  with  re- 
spect to  amounts  paid  on  bond  coupons? 

A.     I  surely  do. 

Q.  Do  you  have  any  such  records  available  in 
Court?  A.    Yes. 

Q.  Will  you  please  consult  such  records,  so  we 
can  examine  and  see  what  was  done  ? 

The  Court:    We  will  take  a  five-minute  recess 
while  the  witness  is  making  an  examination. 
(Short  recess  taken.) 

The  Court:  Mr.  Landrum,  resume  the  stand, 
please. 

Q.  (By  Mr.  Crouter) :  Did  you  find  any  rec- 
ord with  respect  to  amounts  of  interest  received 
from  the  county? 

A.  No,  sir.  I  misunderstood  the  question  be- 
fore.   I  remember  some,  however. 

Q.     Please  tell  the  Court  what  you  remember,  if 
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anything,  that  transpired  with  respect  to  that  mat- 
ter during  the  fiscal  year  1944,  and  if  you  care  to 
refer  to 

A.  The  Birch  Ranch  and  Oil  Company  bought  86 
of  those  bonds  from  the  Great  Republic  Life  Insur- 
ance Company,  who  [107]  owned  them  at  that  time. 
The  Birch  Ranch  and  Oil  Company  purchased  them 
in  1940.  Those  bonds  had  some  back  interest  on 
them,  and  we  acquired  that  back  interest,  and  sub- 
sequent to  buying  them,  and  at  the  time,  or  soon 
after,  let's  see — 1943,  we  started  paying  taxes  to 
the  county  treasurer,  upon  his  calls.  The  Birch 
Ranch  and  Oil  Company,  owning  the  86  bonds,  they 
would  present  those  coupons  for  payment.  Now, 
that  interest  is  on  the  books,  but  I  don't  have  it 
with  me  here. 

Q.  Mr.  Landrum,  is  there  any  complete  list  or 
is  there  any  definite  written  evidence  that  you  could 
refer  to  here,  so  that  you  could  tell  the  Court  the 
exact  situation  as  to  what,  if  any,  bonds  were  out- 
standing, that  is,  bonds  in  the  reclamation  district, 
during  the  fiscal  year  1944,  and  who  held  those 
bonds  f 

A.  I  don't  believe  I  can  do  that,  even  if  the  pa- 
pers were  presented  to  me.  It  is  a  very  complicated 
matter. 

Mr.  Acret:  I  would  like  to  state  to  counsel  and 
your  Honor  that  Mr.Birch  is  going  to  take  the  stand, 
and  he  is  familiar  with  that  situation. 

Mr.  Crouter :     It  will  be  shown  by  him  I 


vs.  Birch  Ranch  and  Oil  Company  243 

(Testimony  of  Robert  R.  Landrum.) 

Mr.  Acret:  He  will  be  able  to  so  testify,  I  be- 
lieve. 

Q.  (By  Mr.  Cr outer)  :  Now,  Mr.  Landrum,  re- 
ferring back  again  to  Exhibit  C  in  evidence,  I  call 
your  attention  to  the  third  paragraph  of  [108]  this 
letter  from  Mr.  Cole,  which  is  addressed  to  Birch 
Ranch  and  Oil  Company,  June  13,  1944,  and  I  read 
as  follows:  "If  this  call  remains  unpaid,  we  will 
be  unable  to  pay  interest  coupons  due  July  1st." 

Now,  does  that  refresh  your  recollection  at  all 
as  to  how  those  matters  were  usually  handled,  so 
you  can  tell  the  Court  any  more  about  it? 

Mr.  Acret:     I  think  the  letter  speaks  for  itself. 

The  Court:  Well,  counsel  is  asking  him  if  he 
can  refresh  his  recollection  on  some  previous  ques- 
tion.    I  will  overrule  the  objection. 

The  Witness:  I  don't  know  what  he  has  refer- 
ence to,  other  than  what  he  says.  He  says  it  can't 
be  paid.  If  you  don't  pay  the  assessment — he 
couldn't  pay  the  coupon  unless  we  paid  our  assess- 
ment. 

Q.  Is  that  what  a  coupon  payment  by  the  county 
treasurer  usually  depends  upon? 

A.  It  depended  on  the  interest  on  the  call  to 
pay. 

Q.  If  he  did  not  have  money  on  hand,  that  had 
been  received  from  these  calls,  he  would  not  have 
money  to  pay  the  interest.  Is  that  the  way  it 
works'?  A.    Yes,  sir. 

Q.  And  sometimes  would  there  be  amounts,  I 
mean,  coupons,  which  could  have  been  presented 
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but  they  were  not  presented  or  paid,  because  the 

county  treasurer  had  no  money  from  these  calls'? 

A.  If  they  presented  it  and  he  had  no  money, 
he  couldn't  pay  them. 

Q.     Did  that  ever  happen,  that  you  know  of? 

A.  Not  to  my  particular  knowledge  right  at  the 
moment.    I  don't  know  of  any  case. 

Q.  Now,  referring  to  the  second  letter  in  Ex- 
hibit C,  reading  as  follows — this  is  a  letter,  if  the 
Court  please,  from  Mr.  Cole  to  the  Petitioner,  dated 
April  12,  1944,  and  reads:  "This  call  is  for  $53,- 
721.65,  which  sum,  together  with  the  balance  on 
hand,  will  be  sufficient  for  the  payment  of  sixty 
thousand  dollars  coupons  due  July  1st.  As  a  mat- 
ter of  fact,  there  will  be  a  remainder  over  after 
payment  of  the  sixty  thousand  dollars." 

Now,  after  seeing  that,  please  tell  the  Court 
whether  it  is  correct  that  it  was  the  usual  practice 
to  collect  a  certain  amoimt  from  the  Birch  Ranch 
and  Oil  Company,  and  then  pay  out  either  the  iden- 
tical amount  or  substantially  the  same  amount  on 
bond  coupons? 

Mr.  Acret:  I  object  to  this  witness  testifying 
what  is  the  usual  practice  of  the  county  treasurer. 

The  Court:  I  will  overrule  the  objection.  If 
the  witness  knows,  he  ought  to  tell. 

The  Witness :  I  will  answer  that  by  saying  that 
the  county  treasurer  is  guided  by  certain  rules  in 
calculating  the  amount  of  calls  that  he  is  to  make. 
It  is  never  for  the  same  [110]  amount  as  the  inter- 
est.    It  is  a  very  complicated  system,  and  in  one 
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of  the  exhibits  you  now  have,  he  explains  just  how 
that  call  is  made  and  how  it  is  calculated.  That 
is  the  thing  I  was  trying  to  find  out  about  in  some 
of  the  correspondence  I  had  with  him.  That  is 
what  he  has  reference  to  in  this  paragraph  you  just 
read.  He  always  has  a  certain  amount  left  over 
to  carry  on  to  the  next  call.  It  is  always  a  few 
thousand  dollars,  but  that  is  the  way  the  law  re- 
quires him  to  calculate  these  calls.  He  can't  de- 
viate from  that. 

Q.  (By  Mr.  Crouter) :  Please  tell  the  Court 
whether  it  is  true  that  no  amounts  would  be  paid 
on  interest  unless  they  had  been  previously  col- 
lected on  these  calls.  A.     That  is  correct. 

Mr.  Acret:  I  object.  Already  asked  and  an- 
swered. 

The  Court :  He  has  answered  that.  For  the  sec- 
ond time,  he  has  answered  that. 

Q.  (By  Mr.  Crouter)  :  And  that  same  thing  is 
shown — first,  I  will  ask  you,  did  you  dictate  and 
send  the  first  letter  here  of  December  28,  1943,  in 
Exhibit  Ef  A.    Yes. 

Q.  And  that  is  the  same  matter  you  referred  to 
when,  in  the  last  paragraph,  where  you  state: 
"Where  funds  are  available,  will  you  please  redeem 
the  above  numbered  coupons,  together  [111]  with 
the  twelve  seventy-eight  to  be  delivered  to  you  by 
Mr.  Hopkins,"  and  so  forth? 

A.     That  is  right. 

Q.  As  a  matter  of  fact,  sometimes  the  payment 
of  any  money  to  the  county  treasurer  by  the  Peti- 
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tioner  was  conditioned  upon  the  payment  of  inter- 
est on  coupons  at  or  about  the  same  time,  isn't  that 
a  fact,  as  shown  by  paragraph  two  of  your  letter 
of  August  3,  1944,  which  is  Exhibit  D? 

Mr.  Acret:  That  is  objected  to  as  calling  for  a 
conclusion  of  the  witness;  argumentative. 

The  Court:  Objection  sustained.  That  is  just 
a  repetition  of  what  has  already  been  said.  If 
it  is  not  in  evidence,  I  will  admit  it,  but  the  Court 
understood  that  he  had  answered. 

Q.  (By  Mr.  Crouter) :  Referring  to  your  testi- 
mony that  the  Birch  Securities  Company  was  sus- 
pended at  the  time  of  certain  refunding  of  bonds, 
what  time  did  you  refer  to,  1935? 

A.     I  wasn't  here  in  1935.    I  don't  know 

Q.  As  I  recall,  you  were  asked  whether  the  Birch 
Securities  Company,  at  the  time  of  the  turning  in 
and  receipt  of  any  refunding  bonds,  was  suspended. 
Didn't  you  answer  yes? 

Mr.  Acret:     I  don't  think  that  is  the  question. 

The  Witness :  Yes,  but  the  suspension  took  place 
after  1935.  [112] 

Q.  (By  Mr.  Crouter)  :  How  long  was  it  sus- 
pended*? 

A.  Sometime  after  '37.  It  was  suspended  after 
'37,  I  believe. 

Q.     How  long  did  it  remain  suspended  I 

A.     Still  is,  so  far  as  I  know. 

Q.  Then,  the  Birch  Securities  Company  was  sus- 
pended from  operations  during  all  of  the  taxable 
year  1944?  A.     It  was  dissolved  in  1944. 
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Mr.  Acret:  I  object  to  the  witness  volunteering. 
The  dissolution  has  nothing  to  do  with  it,  and  is 
outside  the  fiscal  year  of  1944. 

The  Court:  I  will  overrule  the  objection.  If 
he  knows  when  it  was  suspended,  he  can  say. 

The  Witness:  I  don't  know  exactly  when  it  was 
suspended. 

Q.  (By  Mr.  Crouter) :  Do  you  know  whether 
Birch  Securities  Company  was  in  existence  at  all 
during  the  tax  year  1944,  as  an  active  corporation, 
licensed  to  do  business? 

Mr.  Acret :     Could  I  hear  the  question  % 

(The  question  was  read.) 

Mr.  Acret:  That  is  objected  to  as  calling  for  a 
conclusion;  immaterial. 

The  Court:  Do  you  know  whether  that  is  true 
or  not?  [113] 

The  Witness :  That  is  a  legal  question.  I  would 
rather  not  answer  it. 

The  Court:  You  don't  know  what  steps  had  been 
taken  toward  its  dissolution  at  that  time,  then? 

The  Witness :  I  know  that  we  went  through  the 
process  of  dissolving  it.  As  to  the  legality  of  it, 
that  is  not  for  me  to  answer. 

The  Court:     The  witness  can't  answer  that. 

Q.  (By  Mr.  Crouter)  :  Did  the  question  of  sus- 
pension of  that  corporation  have  anything  to  do 
with  the  refunding  of  any  bonds  of  the  Reclama- 
tion District  or  the  holding  up  of  any  refunding 
of  any  such  bonds? 


248  Commissioner  of  Internal  Revenue 

(Testimony  of  Robert  R.  Landrum.) 

A.     Not  to  my  knowledge. 

Mr.  Acret:  I  may  have  mislead  counsel  on  that. 
I  was  mistaken.  I  thought  at  the  time  when  I 
asked  the  question  I  did  that  was  the  case,  but  I 
recall  now  that  the  auditors  held  it  up.  I  will  ask 
the  witness  on  redirect  examination  some  further 
questions  on  that  subject. 

Q.  (By  Mr.  Crouter)  :  The  cause  of  suspension 
was  on  account  of  certain  tax  claims  made  by  the 
State  of  California,  isn't  that  right1?  The  com- 
pany refused  to  pay  them? 

A.     You  mean,  the  suspension  was? 

Q.    Yes.  [114] 

Mr.  Acret:  Do  you  want  a  stipulation  on  that? 
I  will  make  an  offer.  I  offer  to  stipulate  that  the 
Birch  Securities  Company  was  suspended  some- 
time, I  think,  commencing  as  late  as  1939,  prob- 
ably, on  the  ground  of  nonpayment  of  a  deficiency 
assessment,  and  took  the  position,  and  has  ever 
since  taken  the  position,  it  wasn't  subject  to  the 
jurisdiction  of  the  State  Franchise  Tax  Commis- 
sioner, because  it  isn't  doing  business  in  Califor- 
nia. That  was  being  litigated  before  the  Supreme 
Court. 

Mr.  Crouter:  I  appreciate  counsel's  stipulation, 
but  I  know  nothing  about  it,  so  I  can't  stipulate. 
Thank  you  very  much. 

Q.  (By  Mr.  Crouter) :  Referring  to  Exhibit 
4  in  evidence,  this  being  the  collector's  receipt  for 
a  payment  of  $12,398.85.  You  do  not  know  of  any 
assessment  of  that  tax  against  the  corporation  for 
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that  year,  do  you?    Has  there  been  any  assessment 

you  know  of? 

Mr.  Acret:  That  is  objected  to  as  immaterial, 
argumentative  and  understandable.  What  would 
an  assessment  against  the  corporation  have  to  do 
with  this  witness  paying  a  deficiency  assessment 
made  by  the  Collector  of  Internal  Revenue  in  or- 
der to  conform  with  his  report? 

The  Court:  If  the  witness  knows,  he  can  say  so. 
If  he  doesn't  know,  he  can  say  so.  [115] 

The  Witness:  The  receipt  calls  for  taxes  for 
the  fiscal  year  September  30,  1941.  I  went  up  and 
paid  it  myself. 

Q.  (By  Mr.  Crouter) :  Did  you  ever  receive 
a  notice  and  demand  from  the  collector  for  that 
year,  and  with  respect  to  that  identical  amount? 

A.  I  paid  what  they  asked  for,  your  Treasury 
Department,  and  it  was  for  the  year  1941.  It  was 
right  after  leaving  this  court  room. 

Q.  Was  there  any  conversation  about  that 
amount  being  held  in  a  suspense  account  by  the  col- 
lector; I  will  say  a  suspense  account,  pending  the 
outcome   of  this   case? 

A.    That  is  something  I  can't  answer. 

Q.     I  am  asking  you,  was  there  conversation? 

A.     I  don't  know. 

Q.    Did  you,  yourself,  handle  it  or  turn  it  in? 

A.  I  was  told  by  our  attorney  to  go  up  and  pay 
the  1941  taxes,  and  I  did. 

Q.    Did  you  come  in  personally? 


250  Commissioner  of  Internal  Revenue 

(Testimony  of  Robert  R.  Landrum.) 

A.  I  went  right  down  there  and  paid  it  and  got 
the  receipt. 

Q.     To  the  collector's  office? 

A.     In  this  building  somewhere. 

Mr.  Crouter :  My  only  point  on  that,  if  the  Court 
please,  this  relates  to  the  estoppel  question,  and 
will  take  [116]  notice  of  the  fact  that  no  decision 
has  been  entered  and  the  law  will  prohibit  assess- 
ment. I  merely  wanted  to  show  the  status  of  the 
twelve  thousand  dollars  at  this  time.  I  offer  a  cer- 
tificate for  the  collector  of  this  district,  referring 
to  the  status  of  all  assessments  and  collections  of 
the  Birch  Ranch  and  Oil  Company  for  all  years, 
1934  through  1947. 

Mr.  Acret:  Your  Honor,  with  respect  to  paying 
this  assessment,  deficiency  assessment  is  set  up  as 
an  Exhibit  A  to  the  Petitioner  herein,  and  certainly 
can't  have  any  bearing  on  the  question  of  estoppel, 
when  we  find  out,  after  we  file  the  petition,  that 
Judge  Turner's  decision,  and  that  the  commissioner 
takes  the  position  we  are  on  a  cash  basis,  and  then 
if  we  are  generous  enough  to  say  we  have  no  op- 
position and  this  petition  isn't  taken  properly  then, 
if  they  are  on  a  cash  basis,  we  didn't  pay  it  and 
we  will  go  pay  it  now.  The  question  of  the  estop- 
pel still  comes  in.  We  paid  it  in  reliance  on  this 
position  taken  in  the  first  report. 

Mr.  Crouter:  If  your  Honor  please,  I  would 
merely  like  to  say — I  am  hot  trying  to  foreclose 
Petitioner  in  any  respect  on  the  question  of  estop- 
pel, but  I  am  trying  to  furnish  the  Court  and  have 
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in  the  record  the  exact  status  of  the  collector's  ac- 
count with  respect  to  that  matter,  so  it  will  be  fully 
and  clearly  evident. 

The  Court:  Whatever  the  witness  knows  about, 
he  can  tell.  [117] 

Mr.  Crouter:  Well,  the  document  offered  is  a 
certificate  signed  by  the  collector,  original  certifi- 
cate, usual  certificate  of  assessments  and  collec- 
tions, and  the  Court  can  see  what  is  shown  here. 

The  Court:     Has  that  been  offered? 

Mr.  Crouter :     That  is  pending  offer  now. 

The  Court :  If  the  witness  knows  anything  about 
it,  he  can  testify  about  it,  identify  it.  It  seems  to 
be  a  statement  from  the  Collector  of  Internal  Reve- 
nue.   Let  counsel  look  at  it. 

Mr.  Acret:  It  is  objected  to  as  immaterial  and 
hearsay  and  irrelevant. 

The  Court:  Does  the  witness  know  anything 
about  this  document  %  That  is  what  the  Court  wants 
to  know. 

The  Witness:     I  have  never  seen  that  document. 

The  Court:  Let  the  witness  see  what  we  are 
talking  about. 

Q.  (By  Mr.  Crouter) :  I  show  you  what  pur- 
ports to  be  an  original  certificate  of  the  Collector 
of  Internal  Revenue  for  the  Sixth  District  of  Cali- 
fornia, Form  Eight  Ninety-nine,  and  I  call  your 
attention  to  the  year,  fiscal  year  1941,  as  shown  on 
this  certificate,  together  with  certain  things  as  to 
other  years,  and  ask  you  whether  this  refreshes 
your  recollection  at  all  as  to  whether  there  has  been 
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any  actual  assessment  of  the  twelve  thousand  odd 

taxes  for  the  year  1941? 

Mr.  Acret:  That  is  objected  to  as  argumenta- 
tive, your  Honor.  This  proceeding  is  in  response 
to  the  assessment  for  the  year  1941,  and  it  is  set 
up  as  Exhibit  A 

The  Court:  I  don't  know  what  the  witness 
knows  about  it.  He  has  been  asked  whether  he 
knows  about  it.    If  you  do,  say  so. 

The  Witness:  I  have  never  seen  this  before, 
and  still  don't  know  what  it  is. 

Mr.  Crouter :  I  offer  it  as  an  original.  Will  the 
Court  take  judicial  notice  of  the  fact  that  Harry 
C.  Westover  is  the  duly  constituted  collector  of  this 
district,  and  this  is  an  original  certificate  over  his 
written  signature,  with  respect  to  the  status  of  Pe- 
titioner's account.  I  offer  this  for  1941,  to  show 
that  exact  matter,  and  offer  it  also  as  to  all  years, 
in  support  of  the  Respondent's  position. 

The  Court:  What  is  the  date  of  this  payment 
made,  shown  in  Exhibit  4*? 

The  Witness:     July  7,  1947. 

Mr.  Acret:  In  the  Commissioner's  report,  your 
Honor,  showing  the  loss,  was  January,  1947,  and 
this  assessment  that  we  paid  was  made  under  a  let- 
ter of  April  30,  1945. 

The  Court :  This  document  now  before  us,  dated 
October  15,  1948,  I  think  counsel  had  better  wait 
until  his  testimony  to  offer  this.  The  witness  knows 
nothing  about  it.  [119] 
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Mr.  Crouter:     Very  Well. 

Q.  (By  Mr.  Crouter) :  Mr.  Landrum,  in  ac- 
cordance with  your  discussion  with  Mr.  Acret  and 
at  about  the  time  the  amount  of  the  1941  tax  was 
paid,  what,  if  any,  reason  was  there  for  not  paying 
the  1942  taxes  at  the  same  time? 

A.  Based  upon  the  audit  of  the  field  agent  of 
the  Treasury  Department,  saying  we  were  on  a 
cash  basis,  and  he  having  found  our  deductions  to 
be  what  we  had  already  placed  there,  and  added 
more  to  it,  so,  assuming  that  we  had  $186,000.00 
loss,  we  presumed  we  could  carry  that  back  and 
wipe  out  the  1942. 

Q.  Was  there  any  discussion  with  Mr.  Acret 
as  to  the  year  1941  still  being  in  the  pending  docket 
number,  so  that  any  rights  of  the  Petitioner  could 
be  investigated  before  the  Tax  Court,  regardless 
of  the  question,  whether  it  was  paid  or  not? 

A.  No,  we  knew  we  had  to  pay  that  and  wanted 
to  pay  the  interest  on  it. 

Mr.  Acret:  Your  Honor,  I  am  astonished  and 
surprised  that  when  counsel  here  corroborates  with 
my  opponent  to  the  extent — the  minute  I  find  out 
we  don't  have  a  case  in  any  respect,  I  advise  my 
client  to  pay  the  bill,  and  then  have  the  govern- 
ment complain  of  it.  I  do  that  because  I  feel  it 
is  my  duty  as  a  lawyer  to  no  longer  make  any  con- 
tentions I  don't  think  I  can  sustain.  We  do  that 
and  pay  that  and  now  [120]  counsel  wants  to  take 
the  position  as  though  we  had  done  something 
wrong.     As  an  honorable  gentleman,  I  say,  as  to 
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1941,  if  we  are  on  a  cash  basis,  our  position  isn't 
sustainable,  and  we  give  up,  so  there  will  be  no 
mistake  about  it.  That  is  what  we  did,  and  paid 
the  bill,  and  if  it  is  ever  found  we  owe  it,  we  will 
pay  it  promptly,  and  we  are  well  able  to,  but  we 
don't  think,  under  the  law,  we  are  required. 

Q.  (By  Mr.  Crouter) :  Mr.  Landrum,  from 
what  source  and  what  is  the  earliest  date  you  knew 
anything  about  who  the  bondholders  were  of  Rec- 
lamation District  2035.  I  refer  to  these  documents 
you  have  identified  in  part,  Exhibit  No.  5  and  Ex- 
hibit 6  and  Exhibit  7,  which  seem  to  relate  to  cer- 
tain court  proceedings  in  Yolo  County,  California1? 

Mr.  Acret:  I  didn't  put  Mr.  Landrum  on  with 
regard  to  that  or  ask  him  anything  with  regard  to 
it,  and  counsel  is  losing  time. 

The  Court:  I  believe  counsel  for  Petitioner 
stated  that  Mr.  Birch  will  cover  that? 

Mr.  Acret:     That  is  right. 

The  Court:  So,  counsel,  I  think  you  might  re- 
serve that  examination  for  him.  He  can  give  it 
more  definitely,  as  I  understand  it. 

Mr.  Crouter:  If  your  Honor  please,  I  want  to 
stay  within  the  Court's  ruling  here,  but  according 
to  my  notes,  [121]  Exhibit  No.  7  was  shown  to  this 
witness,  and  there  was  certain  testimony  about  it. 
Exhibit  7  relates  to  certain  alleged  refunding  of 
bonds,  and  so  forth,  and  there  was  testimony  about 
it,  and  I  would  like  to  interrogate  on  cross-exam- 
ination about  it. 

The  Court:     Anything  that  pertains  to  that,  the 
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witness  was  asked  about,  but  going  into  the  ques- 
tion of  ownership  of  bonds  was  a  matter  this  wit- 
ness could  give  you  more  accurate  information  con- 
cerning. 

Q.  (By  Mr.  Crouter) :  Referring  to  Exhibit 
No.  7,  Mr.  Landrum,  this  is  the  same  document 
which,  according  to  my  notes  and  recollection,  you 
examined  when  Mr.  Acret  was  asking  you  questions, 
and  referring  to  certain  alleged  refunding  of  bonds, 
please  tell  the  Court,  in  the  first  place,  who  handled 
the  originals  of  records  of  the  reclamation  district, 
and  with  respect  to  refunding  of  bonds,  if  you 
know. 

A.  Our  attorneys  at  that  time  were  Armfield 
and  Eddy,  in  Woodland,  California.  He  handled 
all  those  matters,  and  I  recognize  this  document 
here  as  being  connected  with  that  transaction.  That 
is  about  as  far  as  I  can  testify  to  it. 

Q.  Exhibit  7  has,  on  the  first  page,  what  ap- 
parently is  the  last  entry  in  the  proceeding,  the 
very  next  page  showing  that  the  complaint  was 
filed,  and  filed  April  26,  1935.  Then,  on  April- 
no,  on  June  25,  1935,  there  was  an  order  appar- 
ently [122]  entered  by  Mr.  Harry  R.  Saunders, 
clerk  of  the  Superior  Court  of  Yolo  County.  Now, 
that  date,  June  25,  1935,  was  before  you  had  any 
connection  with  any  of  the  Birch  corporations, 
wasn't  it?  A.    Yes,  sir. 

Q.  Then,  please  tell  the  Court  whether  it  is  a 
fact  that  you,  yourself,  do  not  know  anything  about 
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there  having  been  any  reissuance  of  bonds  of  Rec- 
lamation District  No.  2035  sometime  in  1935 1 

A.  I  know  there  was,  and  this  is  a  certified  copy 
of  the  document,  which  was  asked  for  in  a  previ- 
ous case. 

Q.  You  just  know  what  is  shown  by  that  docu- 
ment? 

A.  No,  I  know  the  bonds  were  refunded  in  a 
subsequent  year  to  '35. 

This  is  a  refund — this  is  a  refunding  issue,  isn't 
it? 

Q.  The  matter  in  there  refers  to  refunding  of 
bonds. 

A.  Well,  we  had  to  have  this  in  another  case  in 
this  court  here. 

Q.  Were  you  an  officer  at  any  time  of  Reclama- 
tion District  2035?  A.    Yes. 

Q.  What  was  your  position  with  respect  to  that 
district  ? 

A.     One  of  the  trustees  in  the  latter  years. 

Q.     During  what  years?  [123] 

A.  I  don't  remember  off  hand.  I  think  it  was 
subsequent  to  1937  or  1938. 

Q.  Do  you  remember  whether  you  were  an  offi- 
cer of  the  reclamation  district  at  any  time  during 
the  tax  year  1944? 

A.  I  think  I  was.  I  am  not  sure.  All  those 
matters  were  handled  by  our  attorneys  up  there  in 
Woodland,  but  I  think  I  was. 

Q.    Armfield  and  Eddy  or  Eddy  and  Armfield? 

A.     Armfield  and  Eddy,  they  called  it. 
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Q.  Have  you,  as  an  officer  of  the  reclamation 
district,  brought  any  records  of  the  reclamation 
district  to  this  court?  A.     No. 

Mr.  Acret:  I  will  object  to  that  question,  and 
I  would  like  to  ask  a  question  on  voir  dire,  if  that 
can  be  asked;  I  don't  know,  because  I  forget,  with 
reference  to  one's  own  witness.  It  is  not  shown 
that  this  witness  is  an  officer  of  the  reclamation  dis- 
trict now,  and  he  wouldn't  have  any  authority  to 
bring  any  records  here,  and  it  is  not  known  he  is 
subpoenaed  to  bring  any  here  or  that  he  has  any 
in  his  possession. 

Mr.  Crouter :  Well,  the  question  has  been  asked 
and  answered.     I  have  nothing  further. 

Mr.  Acret:  He  said  he  doesn't  know;  he  might 
have  been  in  1944.  I  was  trying  to  get  my  ob- 
jection in  before  the  witness  answered.  I  don't 
want  him  placed  in  the  position  as  [124]  though 
he  had  to  bring  records  here  that  were  not  sub- 
poenaed. 

Q.  (By  Mr.  Crouter)  :  Can  you  tell  the  Court, 
from  your  own  knowledge,  Mr.  Landrum,  who,  if 
any,  were  the  other  trustees  of  the  reclamation 
district  during  the  tax  year  1944? 

A.  I  don't  know  until  I  refer  to  the  records. 
There  was  very  little  transactions  made  in  the  dis- 
trict at  that  time,  so  I  don't  know. 

Mr.  Crouter :     No  further  questions.    Thank  you. 

The  Court :  Any  further  questions  by  Petitioner 
of  this  witness1? 

Mr.  Acret:     I  have  one  or  two  on  redirect. 
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Redirect  Examination 
By  Mr.  Acret: 

Q.  Counsel  asked  you  if  it  ever  happened  that 
coupons  were  presented  and  not  paid,  and  you 
stated  you  didn't  recall.  I  want  to  ask  you  now  if 
this  will  recall  anything  to  your  recollection:  Do 
you  know  why  the  Birch  Ranch  and  Oil  Company 
bought  the  Great  Republic  Life  Insurance  bonds? 

A.    Yes,  I  know  wThy. 

Q.    What  was  the  reason? 

A.  Because  we  were  sued  by  the  Great  Repub- 
lic Life  for  payment  of  those  bonds,  and  if  we 
didn't  pay  them,  they  were  going  to  foreclose  on 
the  land. 

Q.  As  a  matter  of  fact,  do  you  know  what  the 
suit  was?  [125] 

A.     The  suit  was  to  foreclose. 

Q.  The  Great  Republic  started  foreclosure  of 
the  bonds?  A.     Yes. 

Q.  Do  you  know  of  coupons  that  were  presented 
to  the  county  treasurer  and  weren't  paid? 

A.    By  the  Great  Republic  Life? 

Q.    Yes. 

A.    Yes,  they  presented  them. 

Q.  That  is  what  happened,  when  they  weren't 
paid 

A.  I  thought  he  meant,  did  I  know  of  any  in 
our  particular  family  here,  and  I  didn't. 

Q.     That    is   what    happened,    when    the    bonds 
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weren't  paid,  the  whole  issue  was  foreclosed.     Is 

that  right?  A.     That  is  right. 

Recross-Examination 
By  Mr.  Crouter: 

Q.  Do  you  know  of  a  long  period  of  time  prior 
to  1944,  when,  for  some  years,  there  were  no  pay- 
ments, but  there  were  no  foreclosures'? 

Mr.  Acret:  That  is  immaterial.  There  were 
lots  of  time  extended,  your  Honor,  to  everybody 
during  the  depression,  and  that  doesn't  indicate 
anything,  any  skullduggery. 

The  Court:  The  witness  can  answer  if  he  knows 
what  the  answer  is. 

Mr.  Crouter :     What  was  the  answer  ?  [126] 

The  Witness:    What  was  the  question1? 

(The  question  was  read.) 

The  Witness:  Insofar  as  the  Great  Republic 
Life  was  concerned,  they  later  liquidated  or  sold 
out  to  the  Postal  Union  Life  Insurance  Company, 
and  as  soon  as  the  Postal  Union  acquired  the  86 
bonds  they  were  constantly  demanding  payment, 
which  we  kept  stalling  off  from  time  to  time.  We 
did  not  have  any  money  to  buy  them  with  at  that 
time,  so  we  kept  stalling  them  off  until  finally  they 
got  impatient  and  sued  us. 

Q.  (By  Mr.  Crouter) :  Mr.  Landrum,  please 
tell  the  Court  whether  it  is  a  fact  that  between 
June  30,  1933,  and  about  December  29,  1943,  dur- 
ing that  whole  interval  of  time,  from  1933  to  that 
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date  in  1942,  there  were   no  payments  whatever 
made  by  the  Birch  Ranch  and  Oil  Company  to 
the  county  treasurer  on  these  bonds. 

A.     On  which  bonds  do  you  mean? 

Q.  On  bonds  outstanding  of  the  Reclamation 
District  No.  2035.     Isn't  that  a  fact? 

Mr.  Acret:  That  is  objected  to  as  argumentative. 
The  Birch  Ranch  and  Oil  Company  doesn't  pay 
on  the  bonds.  They  pay  the  assessment  of  the 
county  treasurer  and  the  amounts,  when  he  makes 
them. 

Mr.  Crouter:  I  will  revise  the  question  to  make 
it  as  counsel  suggested. 

The  Court:     Restate  the  question  then.  [127] 

Q.  (By  Mr.  Crouter)  :  Please  tell  the  Court 
whether  it  is  correct  that  during  a  period  of  sev- 
eral years  between  1933  and  late  in  1943  no  pay- 
ments of  any  calls  or  assessments  whatever  were 
made  by  the  Petitioner  corporation  to  Mr.  Cole, 
the  county  treasurer,  or  to  any  other  county  treas- 
urer, on  account  of  reclamation  bonds. 

A.  I  can't  understand  why  there  wasn't  some 
payments  made  between  1933  and  1943.  While  I 
wasn't  here  in  1933,  didn't  come  here  until  1937, 
I  can't  answer  that  question  accurately. 

Q.  Let's  take  the  period  when  you  were  there. 
In  1937,  up  until  the  end,  near  the  end  of  1943, 
please  tell  the  Court  whether  it  is  a  fact  that  no 
payment  whatever  was  made  on  any  call  or  assess- 
ments of  reclamation  bonds  by  the  Petitioner  to 
the  county  treasurer. 
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A.    No  calls  were  made  by  the  county  treasurer. 

Q.    And  no  payments'? 

A.  No  payments  were  made — well,  I  say  no  pay- 
ments were  made  on  these  calls,  because  no  calls 
were  made.  Things  were  in  bad  shap  at  that  time. 
The  county  treasurer  wasn't  making  the  calls.  He 
was  looking  after  the  interests  of  the  landowners, 
the  same  as  a  lot  of  other  districts  were  doing,  so 
he  didn't  make  the  calls.  He  wasn't  forced  to,  I 
guess,  so  he  didn't.  [128] 

Q.  Was  there  any  request  by  the  Petitioner 
which  was  the  reason  for  not  making  any  call  or 
assessment?  A.     Not  to  my  knowledge. 

Q.  Is  that  all  you  know  about  why  it  was  not 
made,  that  you  can  tell  the  Court? 

A.     That  is  all  I  know. 

Mr.  Crouter:     That  is  all. 

Mr.  Acret:  I  have  some  questions  now  that  are 
quite  pertinent,  that  counsel  opened  up. 

Redirect  Examination 
By  Mr.  Acret: 

Q.  Do  you  know  whether  or  not  the  Birch  Ranch 
and  Oil  Company  purchased  interest  coupons  when 
they  became   due   from  other  landholders'? 

A.     In  '37,  you  mean? 

Q.    Any  time  between  '37  and  '44. 

A.     Yes,  they  purchased  some,  I  think. 

Q.  Do  you  know  whether  or  not  they  purchased 
the  interest  coupons  on  the  bonds  that  were  owned 
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by  the  Hopkins,  when  and  as  they  became  due? 

A.    Yes,  that  is  true.    They  did. 

Q.  Do  you  know  whether  at  any  time  the  Hop- 
kins ever  permitted  any  of  the  coupons  to  become 
past  due  without  you  being  required  to  purchase 
them'? 

A.     No,  they  would  never  let  them  go  past  due. 

Q.  Isn't  it  a  fact  that  all  the  coupons  of  these 
786  bonds  owned  by  the  Hopkins  during  that  period 
were  purchased  by  the  Birch  Ranch  and  Oil  Com- 
pany when  and  as  they  became  due  ?  A.    Yes. 

Q.  And  isn't  it  a  fact  that  in  the  preceding  case, 
which  Judge  Turner  sat  as  judge,  that  the  amount 
you  paid  for  those  coupons  was  allowed  as  a  deduc- 
tion by  him  in  that  proceeding? 

Mr.  Crouter:  If  your  Honor  please,  I  object 
to  that. 

Mr.  Acret:     I  withdraw  the  question. 

The  Court:     The  record  will  show  that. 

Mr.  Acret:    Yes,  the  record  will  show  that. 

Q.  (By  Mr.  Acret) :  Is  the  same  true  with  re- 
spect to  bonds  that  were  owned  by  Lula  M.  Minter  ? 

Mr.  Crouter:  I  object  to  that,  in  that  it  is  shown 
by  Judge  Turner's  findings  and  conclusions. 

The  Court:     That  would  be  the  best  evidence. 

Mr.  Acret:  That  wasn't  the  point  of  that  ques- 
tion. 

Q.  (By  Mr.  Acret)  :  I  am  asking  you,  were 
there  other  coupons  on  bonds  owned  by  other  bond- 
holders that  the  Birch  Ranch  and  Oil  Company 
purchased  when  and  as  they  became  due? 
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A.    We  purchased  Miss  Minter's  coupons. 

Q.     That  is  the  interest  coupons'? 

A.    Yes.  [130] 

Q.  Those  coupons  you  turned  in  to  the  county 
treasurer  ?  A.     Yes. 

Q.  And  under  Section  348,  which  provides  they 
may  be  turned  in  as  money  ?  A.     Yes. 

Q.  Do  you  know  whether  or  not  the  Birch  Ranch 
and  Oil  Company  is  the  largest  landowner  in  Yolo 
County,  or  one  of  the  largest  landowners? 

A.     Yes,  they  are,  they  were. 

Q.  Do  you  know  whether  or  not  it  is  one  of  the 
largest  taxpayers  in  Yolo  County  ? 

A.     I  don't  know  about  the  taxpayers. 

Mr.  Crouter :  I  object  to  that,  unless  counsel  makes 
it  more  specific.  If  he  refers  to  state  real  estate 
taxes,  I  object,  in  that  it  is  immaterial  and  irrelevant. 

Mr.  Acret:  Your  Honor,  it  only  goes  to  account 
for  these  letters  from  Mr.  Cole,  which,  naturally, 
would  be  to  a  corporation  that  is  one  of  the  largest 
taxpayers,  one  of  cooperation,  which  a  county  officer 
would  do  in  a  little  county  of  that  kind,  and  ex- 
planatory of  those  letters. 

The  Court:  I  don't  know  that  is  material  to  this. 
I  sustain  the  objection. 

Mr.  Acret:  Very  well,  your  Honor.  That  is  all 
of  this  witness. 

Mr.  Crouter:  Just  a  moment.  That  calls  for 
some  [131]  cross-examination. 

Mr.  Acret:     I  was  going  to  ask  the  Court — we 
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won't  be  able  to  finish  tonight,  and  did  your  Honor 

intend  to  continue  until  a  later  hour  ? 

The  Court:  It  is  five  o'clock.  I  think  it  is  about 
adjournment  hour.  I  would  like  to  finish  this  wit- 
ness before  adjourning,  because  my  experience  is, 
if  you  bring  a  witness  back,  you  start  all  over  again 
and  cover  the  same  grounds. 

Mr.  Crouter:    I  have  just  a  few  questions. 

Recross-Examination 
By  Mr.  Crouter : 

Q.  Referring  to  your  recent  testimony  here,  did 
I  understand  you  to  say  that  certain  interest  coupons 
were  purchased  from  a  Miss  Minter1? 

A.     Yes. 

Q.  You  mean,  the  Petitioner  corporation  pur- 
chased the  coupons'? 

A.  In  some  cases  we  would  buy  her  coupons 
and  turn  them  in  as  cash,  when  no  call  was  made. 
She  got  her  money  that  way. 

Q.  And,  you  say,  turned  them  in.  Do  you  mean 
they  were  turned  over  to  the  treasurer  in  lieu  of 
cash? 

A.  Yes.  We  would  buy  them  from  her  and  when 
he  would  make  a  call,  we  would  turn  them  in  for 
payment. 

Mr.  Acret :  May  it  be  stipulated,  counsel,  for  the 
benefit  of  the  Court,  that  Section  3480  provides  that 
a  landowner  may  purchase  interest  coupons  of  the 
bonds  of  the  district  and  turn  them  in  as  cash  ? 
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Mr.  Crouter :  On  that  matter,  it  is  my  understand- 
ing the  Court  will  take  judicial  notice  of  the  state 
laws,  and  it  will  be  included  in  the  brief,  and  I  would 
rather  handle  it  in  that  way. 

Mr.  Acret:  It  would  be  helpful  to  the  Court  at 
this  time. 

Mr.  Crouter:  I  haven't  examined  that  statute 
carefully. 

The  Court:  The  Court  will  take  judicial  notice, 
but  if  the  briefs  will  set  that  out  so  the  Court  won't 
have  to  make  an  examination. 

Mr.  Acret:  What  is  your  Honor's  situation  with 
regard  to  California  statute.  It  is  helpful  to  have 
them  printed. 

The  Court:     Our  library  contains  it. 

Mr.  Acret:  I  had  it  printed  the  last  time  for 
Judge  Turner  and  also  the  entire  Hopkins  con- 
tracts. 

The  Court:  I  think  that  would  be  helpful  if  it 
were  furnished  in  the  brief  or  stated  in  the  record, 
so  the  Court  could  have  access  to  it,  if  counsel  for 
Respondent  is  not  in  disagreement. 

Mr.  Crouter:  I  will  be  glad  to  check  with  Mr. 
Acret  [133]  on  that. 

Q.  (By  Mr.  Crouter)  :  Mr.  Landrum,  referring 
to  your  testimony  that  the  Birch  Ranch  and  Oil 
Company  purchased  other  coupons  of  bondholders, 
apparently  when  they  became  due,  please  tell  me 
who  these  other  holders  of  the  bonds  were  and  what 
the  totals  were. 
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A.  We  stated  that  we  purchased  the  Hopkins 
sisters'  coupons  and  Miss  Minter. 

Q.  Can  you  tell  the  Court  about  the  amounts  in- 
volved there? 

A.  Miss  Minter 's  amounted  to — she  had  ten 
bonds,  so  sixty  dollars  a  bond  every  six  months, 
that  would  be  six  hundred  dollars,  I  guess — no,  it 
wouldn't  be  six  hundred  dollars  a  year;  three  hun- 
dred dollars  every  six  months. 

Q.  Were  any  of  the  Minter  bonds — any  bonds 
outstanding  that  were  held  by  Miss  Minter  during 
the  fiscal  year  1944,  or  was  this  done  prior  to  1944  % 

A.     Yes,  they  were  outstanding  in  1944. 

Q.  Referring  to  other  holders,  the  Hopkins 
sisters,  what  amounts  of  coupons  were  purchased 
by  the  Petitioner  from  them? 

A.  Theirs  was  changing  from  time  to  time,  so 
I  couldn't  tell  you  off  hand.  When  I  came  with 
Mr.  Birch  in  1937,  they  had  three  hundred,  I  be- 
lieve, twenty-three  thousand  or  twenty-four  thou- 
sand dollars  worth  of  bonds.  He  was  buying  them 
back  [134]  from  time  to  time,  so  I  couldn't  tell  you 
what  it  was  in  1944. 

Q.  If  my  memory  is  correct,  I  believe  the  stipu- 
lated facts  show  at  any  time  there  were  three  hun- 
dred ten  thousand  dollars  of  bonds  which  were 
acquired  by  Mr.  Birch  from  the  Hopkins  sisters, 
and  as  I  understand  the  stipulated  facts  and  your 
testimony,  also,  bonds  were  held  by  trustees  pend- 
ing further  payment  to  the  Hopkins  sisters. 

A.     There  was  a  certain  number  of  bonds  held 
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in  trust  as  security  for  fulfillment  of  that  agree- 
ment that  the  Hopkins  sisters  had  with  Mr.  Birch, 
which  was  to  purchase  these  bonds  that  they  owned. 

Q.  When  coupons  were  purchased,  did  the  Peti- 
tioner purchase  merely  the  coupon  or  would  it  pur- 
chase a  bond  with  the  coupon? 

A.  No.  In  most  cases,  it  was  always  the  coupons 
only  on  what  they  owned;  not  what  was  in  the 
trust. 

Q.  Were  those  purchased  usually  for  the  full 
face  value  of  the  coupons'?  A.     Yes. 

Q.  As  I  recall,  you  stated  that  there  were  786 
bonds  which  were  outstanding  at  one  point,  ap- 
parently prior  to  1944,  and  those  were  all  purchased 
by  Birch  Ranch  and  Oil  Company,  the  Petitioner, 
purchased  by  Mr.  Birch  individually'? 

A.     786? 

Q.    Yes.  [135] 

A.     Of  the  Hopkins — I  don't  believe  that  is  true. 

Mr.  Acret:  I  just  didn't  put  this  witness  on  the 
stand  as  to  the  ownership  of  the  bonds. 

Q.  (By  Mr.  Crouter)  :  As  I  recall,  he  testified 
there  were  786  bonds  outstanding,  as  purchased  by 
Mr.  Birch  or  the  Petitioner1? 

A.     No,  sir;  I  didn't  testify  to  that. 

Mr.  Acret :  We  are  getting  into  deep  water  here 
that  he  doesn't  know  anything  about,  and  Mr.  Birch 
will  testify  to. 

Mr.  Crouter :    I  believe  that  is  all. 

Mr.  Acret :    That  is  all. 
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The  Court :  What  about  a  session  for  tomorrow  ? 
Will  it  be  agreeable  with  counsel,  being  Saturday? 

Mr.  Acret:  It  would  with  one  exception,  your 
Honor.  I  need  to  make  a  living  out  of  cases  other 
than  this.  I  have  a  client  that  is  coming  in  at  eleven 
o  'clock 

The  Court :  You  have  a  client  coming  in  at  eleven 
o'clock? 

Mr.  Acret:  Yes,  your  Honor,  that  is  my  under- 
standing, and  I  might  not  get  that  case  if  I  were 
not  there. 

The  Court:  How  much  time  will  it  take,  so  we 
can  estimate  the  amount  of  time.  Of  course,  Mr. 
Birch  will  have  to  testify,  and  I  guess  his  examina- 
tion will  be  fully  as  long  as  Mr.  Landrum's. 

Mr.  Acret:    About  the  same  time.  [136] 

The  Court :  We  have  consumed  about  three  hours 
on  this. 

Mr.  Acret :  A  half  an  hour,  I  would  say,  for  Mr. 
Birch's  testimony,  as  far  as  our  direct  examination 
is  concerned,  and  maybe  less.  Mr.  Landrum's  was 
taken  up  by  putting  in  the  documents,  which  takes 
a  little  longer.  There  are  no  further  documents,  no 
further  documentary  evidence,  that  I  can  recall  at 
this  time. 

The  Court:  What  is  Respondent's  counsel's  esti- 
mate as  to  time? 

Mr.  Crouter:  If  your  Honor  please,  it  would 
chiefly  depend  on  what  the  Petitioner  offers.  I 
would  say  double  the  time  they  estimate  for  their 
direct  would  cover  it. 


vs.  Birch  Ranch  and  Oil  Company  269 

The  Court:  If  that  took  a  half  an  hour,  you 
would  have  an  hour  and  a  half? 

Mr.  Crouter:  No,  the  cross-examination  would 
be  about  the  same  time  as  their  direct,  as  far  as 
Respondent's  case  is  concerned.  I  am  glad  to  state 
at  this  time  that  Respondent  will  have  nothing 
except  some  documentary  evidence,  as  far  as  I  know. 

Mr.  Acret:  Concerning  all  of  which  we  can 
probably  stipulate. 

The  Court :  Well,  the  Court  wants  to  know  about 
this  question  of  a  session  tomorrow.  Saturday 
ordinarily  is  not  a  day  Court  is  held,  and,  of  course, 
the  Court  is  anxious  to  [137]  finish  this  case.  We 
have  a  case  set  Monday. 

Mr.  Crouter :  I  could  be  here,  if  the  Court  please, 
although  it  would  disturb  some  private  arrange- 
ments, but  I  can  be  here  if  the  Court  says,  if  the 
Court  sees  fit.  I  might  say  that  the  case  scheduled 
for  hearing  on  Monday,  the  attorney  for  the  Re- 
spondent has  advised  me  it  will  probably  be  about 
a  one  day  case.  Beyond  that,  I  don't  believe  there 
are  any  cases  for  hearing. 

The  Court:  No,  the  case  for  Tuesday,  I  under- 
stand, is  likely  to  be  settled. 

Mr.  Crouter :    That  is  a  probable  settlement. 

The  Court:  In  view  of  everything,  I  guess  we 
had  better  let  this  case  go  for  Monday. 

Mr.  Crouter:  I  wonder  if  we  could  have  it 
Tuesday? 

The  Court:  Would  Tuesday  morning  suit  you 
better,  in  view  of  the  fact  that  stont  parties  are 
out  of  town1? 
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Mr.  Crouter:  Yes,  they  are  down  in  San  Diego 
and  Arizona. 

The  Court :  I  think  this  case  might  go  to  Tuesday 
morning  at  ten  o'clock,  if  that  is  agreeable.  We 
can  probably  save  time.  In  the  meantime,  counsel 
can  be  thinking  about  the  shortcuts  that  can  be 
taken. 

Mr.  Acret:    Or  more  testimony,  one  or  the  other. 

The  Court:  This  case  will  be  resumed,  the  trial 
of  it,  on  Tuesday  morning  at  ten  o'clock.  The  Court 
will  take  [138]  a  recess  now  until  Monday  morning 
at  ten  o'clock. 

(Whereupon,  at  5:10  o'clock  p.m.,  an  adjourn- 
ment was  taken  until  ten  o'clock  a.m.,  Tuesday, 
February  15,  1949.) 

Filed  T.C.U.S.  March  8,  1949.  [139] 
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[Title  of  Tax  Court  and  Cause.] 

(Met  pursuant  to  adjournment.) 

Before :  Luther  A.  Johnson, 
Judge. 

Appearances : 

GEORGE  ACRET, 

1210  Quinby  Building, 
650  S.  Grand  Avenue, 
Los  Angeles,  California, 

Appearing  for  the  Petitioner. 

EARL  C.  CROUTER, 

(Honorable  Charles  Oliphant, 
Chief  Counsel,  Bureau  of 
Internal  Revenue) 

Appearing  for  the  Respondent. 

PROCEEDINGS 

The  Court:  I  believe  we  were  to  resume  this 
morning  the  case  of  Birch  Ranch  &  Oil  Company. 

The  Clerk:  Docket  Number  8720,  Birch  Ranch 
&  Oil  Company. 

Mr.  Crouter:  In  this  proceeding,  if  the  Court 
please,  so  long  as  we  are  talking  about  the  plead- 
ings, you  will  recall  there  were  certain  amendments 
of  the  Petitioner,  amended  petition,  in  the  Birch 
case,  and  Respondent  has  prepared  the  usual  writ- 
ten answer  to  such  amended  petition,  and  I  ask 
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leave  to  file  this  at  this  time  so  our  pleadings  will 
be  complete. 

The  Court:  That  completes  the  pleadings  for 
both  sides,  I  believe. 

Mr.  Crouter:    I  believe  that  is  so. 

The  Court:  I  believe  Petitioner  was  engaged  in 
introducing  testimony,  was  he  not,  when  we  re- 
cessed ? 

Mr.  Acret:  Yes,  your  Honor.  We  are  ready  to 
proceed. 

The  Court:     Call  your  first  witness. 

Mr.  Acret:  Take  the  stand,  Mr.  Birch.  I  don't 
believe  he  has  been  sworn. 

The  Court:    The  oath  was  administered  last  week 
with  the  other  witnesses. 
Whereupon,  [142] 

A.  OTIS  BIRCH 
called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Acret: 

Q.  You  are  the  A.  Otis  Birch  that  is  named  in 
the  stipulation  of  partial  facts  herein? 

A.     I  am. 

Q.  From  the  time  of  the  formation  of  the  Birch 
Securities  Company,  that  was  about  October,  1934, 
wasn't  it1? 

A.     The  dissolution  took  place  then. 
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Q.  No,  I  say  the  formation  of  the  company  was 
about  October,  1934.    Is  that  correct? 

A.    Yes,  October  15,  1935. 

Q.    And  you  became  the  president  at  that  time? 

A.     Yes. 

Q.  And  continued  as  such  up  to  September  30, 
1944?  A.    Yes. 

Q.  And  the  company  kept  its  books  on  the  basis 
of  the  fiscal  year  ending  September  30th  ? 

A.    Yes,  that  was  the  close  of  the  fiscal  year. 

Mr.  Acret:  By  the  way,  counsel,  could  we  put 
in  at  this  time  the  income  tax  return  for  1942  ? 

Mr.  Crouter:  If  counsel  desires  it  at  this  time, 
Respondent  will  be  glad  to  offer  as  Respondent's 
Exhibit  next  in  the  case  the  Birch  Ranch  &  Oil 
Company  income  and  declared  value  excess  profits 
tax  return  form  1120  for  the  fiscal  year  ending  Sep- 
tember 30,  1942,  this  return  having  been  filed  in  the 
Sixth  California  collection  district. 

Mr.  Acret:  I  would  like  to  have  it  as  an  exhibit 
also  of  this  Petitioner,  your  Honor. 

The  Court:    You  want  it  as  a  joint  exhibit? 

Mr.  Acret:  Joint  number. 

The  Court:     Is  that  agreeable? 

Mr.  Crouter:  I  don't  see  any  necessity  for  that, 
if  the  Court  please. 

Mr.  Acret:  We  would  like  to  have  it  as  a  refer- 
ence number  as  one  of  our  exhibits. 

Mr.  Crouter :    That  is  agreeable. 

The  Court:  What  will  be  the  number  of  the  ex- 
hibit? 
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The  Clerk:    It  will  be  13F. 

The  Court:  13F.  That  is  the  income  tax  return 
of  the  Petitioner  corporation  for  the  fiscal  year 
1942.    Is  that  correct? 

Mr.  Crouter:  That  is  correct,  and  I  believe  I 
had  better  call  to  counsel's  attention  that  there  may 
be  a  tentative  return  involved  there.  I  don't  know 
whether  counsel  is  familiar  with  this. 

Mr.  Acret:  Whatever  counsel  has,  we  don't  want 
anything  but  the  facts.  Counsel  calls  my  attention 
to  the  fact  there  is  also  a  tentative  return  attached 
to  it.    We  have  no  objection  to  it. 

The  Court:  Both  documents,  I  assume,  will  con- 
stitute that  exhibit. 

Mr.  Crouter:    Yes,  sir. 

Mr.  Acret:    It  bears  Mr.  Birch's  signature. 

The  Court :  And  the  parties  will  be  granted  leave 
to  substitute  photostatic  copies. 

(The  document  above  referred  to  was  re- 
ceived in  evidence  and  marked  Joint  Exhibit 
13F.) 

Mr.  Acret:  Inadvertently,  starting  in  this  morn- 
ing here,  looking  at  some  papers,  I  referred  to  the 
Birch  Securities  Company  in  asking  Mr.  Birch  the 
questions  I  asked.  I  intended  to  say,  "Birch  Ranch 
&  Oil  Company." 

Q.  (By  Mr.  Acret)  :  It  was  the  Birch  Ranch 
&  Oil  Company  that  was  incorporated  in  October, 
1934?  A.    Yes. 

Q.     I  meant  to  ask  that.    May  it  be  understood 
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that  the  question  referred  to  the  Birch  Ranch  & 

Oil  Company? 

You  became  president  of  the  Birch  Ranch  &  Oil 
Company  at  that  time?  A.    Yes. 

Q.    And  remained  such  up  to  September  30, 1944°? 

A.     I  did. 

Q.  Do  you  know  who  owned  the  bonds  of  the 
Reclamation  District  during  the  year  1944,  up  to 
September  30,  1944?  A.    Yes. 

Q.     Who  did  own  those  bonds  ? 

Mr.  Crouter:  If  your  Honor  please,  I  call  for 
the  record  evidence  on  this.  I  believe  that  type  of 
evidence  should  be  reflected  by  writings,  and  I  call 
for  the  best  evidence  on  it. 

Mr.  Acret:  Well,  your  Honor,  that  is  not  evi- 
dence  

The  Court:  I  think  that  is  a  fact  that  can  be 
shown,  if  the  witness  knows.  I  will  overrule  the 
objection. 

The  Witness:    May  I  have  the  question? 
(The  question  was  read.) 

The  Court :  If  you  know,  you  can  testify,  answer 
that.    If  you  don't  know,  of  course,  say  so. 

The  Witness:  The  Birch  Securities  Company 
owned  1,594,000  bonds  and  the  Hopkins  sisters 
owned  par  value  of  310,000  bonds ;  Lula  M.  Minter 
owned  10  bonds,  or  ten  thousand  dollars. 

The  Court:    A  thousand  each,  par  value? 

The  Witness:  Par  value  of  ten  bonds,  and  the 
Birch  Ranch  &  Oil  Company  owned  86,000  par 
value. 
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Q.  (By  Mr.  Acret)  :  When  did  the  Birch  Ranch 
&  Oil  Company  acquire  those  [146]  eighty-six,  and 
from  whom? 

A.  It  acquired  them  in  1940  from  the  Great  Re- 
public Life  Insurance  Company. 

Q.  Do  you  know  how  much  they  paid  for  those 
eighty-six  bonds? 

A.     Sixty-five  thousand  dollars. 

Q.     That  was  less  than  the  par  value? 

A.    Yes. 

Q.  Was  there  ever  any  transaction  other  than 
that  one,  so  far  as  you  know,  where  those  bonds 
were  sold  for  less  than  par  up  to  September  30, 
1944? 

A.     No,  there  were  none  sold  that  I  know  of. 

Mr.  Acret:  Your  Honor  and  counsel,  there  is  a 
stipulation  with  reference  to  the  purchase  by  Mr. 
Birch  of  the  ranch  from  the  Hopkins,  that  is,  the 
Hopkins'  share  of  the  ranch,  and  the  Hopkins  tak- 
ing the  purchase  price  in  bonds  at  their  face  value, 
eighty-seven  hundred  eighty-six  thousand.  Then 
there  is  a  contract  concerning  Mr.  Birch's  repur- 
chase of  those,  and  a  stipulation  that  there  was 
such  a  contract. 

The  Court :    Repurchase  of  the  bonds  ? 

Mr.  Acret:    Repurchase  of  786  bonds. 

Q.  (By  Mr.  Acret)  :  By  the  way,  Mr.  Birch, 
you  owned,  before  the  incorporation  of  the  Birch 
Ranch  &  Oil  Company,  we  will  say,  just  the  day 
before   October   13,   1934 — do   you  know  what  the 


vs.  Birch  Ranch  and  Oil  Company  277 

(Testimony  of  A.  Otis  Birch.) 

ownership  [147]  of  those  bonds  was,  of  the  reclama- 
tion district?  A.     Yes. 

Q.     What  was  that  ownership? 

A.  Mrs.  Birch  and  I  owned  1,594,000  and  the 
Hopkins  sisters  310,000;  Lula  Minter  10,000,  and 
the  Great  Republic  Life  86,000. 

Q.  Then,  between  1925  and  1934,  you  purchased 
from  the  Hopkins  the  difference  between  786  bonds 
and  310  bonds;  is  that  right? 

A.     From  the  Hopkins? 

Q.     Yes.  A.     Yes. 

Q.     What  did  you  pay  them  for  those  bonds? 

A.     I  paid  them  par  value  for  them. 

Q.  As  to  whether  or  not  you  paid  them  interest, 
all  accumulated  interest  on  those  bonds,  up  to 
October  15,  1934? 

A.     Yes,  we  paid  them  accumulated  interest. 

Q.  Did  you  do  the  same  as  to  the  bonds,  the 
remaining  bonds  owned  by  them,  of  the  district? 

A.     Owned  by  Hopkins? 

Q.    Yes.  A.     Yes. 

Mr.  Acret:  In  the  case  before  Judge  Turner, 
your  Honor,  we  had  the  Hopkins'  contracts  in 
evidence.  They  are  attached  as  an  exhibit  to  the 
Petitioner's  petition  in  that  [148]  case,  Exhibits 
A  and  B.  I  offer  those  contracts  in  evidence  herein 
by  reference.  I  have  the  originals,  but  that  is  a 
printed  petition;  it  is  easy  to  read  them,  and  I 
think  that  is  the  easiest  and  most  effective  way. 

The   Court:     Without  objection 

Mr.   Crouter:     If  your  Honor  please,   I   would 
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like  to  be  heard  on  that.  I  don't  believe  that  is  a 
proper  procedure,  if  your  Honor  please.  I  be- 
lieve we  should  have,  right  in  this  record,  and  I 
would  like  to  have  for  direct  reference 

Mr.  Acret:    Well,  I  have  them  here.  I  offer  the 
originals  at  this  time,  then. 

The  Court:    What  is  it  you  offer1? 

Mr.  Acret:    The  contract  between  A.  Otis  Birch 
and  M.  Estelle  C.  Birch. 

Q.     (By  Mr.  Acret)  :    M.  Estelle  C.  Birch  is  your 
wife?  A.    Yes. 

Q.     And  was  commencing  along  prior  to  1920? 

A.     She  was. 

Q.     And  still  is?  A.     Yes. 

Mr.  Crouter:    What  is  the  date  of  that? 

Mr.  Acret:    Contract  is  dated  January  10,  1925, 
and  Louise  Smith  Hopkins. 

Mr.  Crouter:    May  I  see  the  document?  [149] 

Mr.  Acret:    I  will  offer  first  the  one  dated  Janu- 
ary 1,  1924,  Ruth  Smith  Hopkins. 

The  Court:    Any  objections? 

Mr.  Crouter:    May  I  examine  it  just  a  moment, 
if  your  Honor  please. 

No  objection. 

The  Court:    That  will  be  admitted  then  as  Peti- 
tioner's Exhibit  No. 

The  Clerk:    14. 

(The  document  above  referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  14.) 
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Q.  (By  Mr.  Acret)  :  Mr.  Birch,  I  show  you 
that  just  to  refresh  your  recollection.  You  notice 
that  is  the  1924  one.  Just  notice  the  signatures  at 
the  end,  and  that  will  recall  the  contract  to  your 
recollection.  A.     Yes,  that  is  correct. 

Q.  Was  a  contract  similar  to  that  entered  into 
with  Louise  Smith  Hopkins  1 

A.     It  was  identical. 

Q.     They  were  sisters?  A.     Yes. 

The  Court :  The  one  offer  was  1924  and  now  you 
are  going  to  offer  1925  ?  [150] 

Mr.  Acret:    Yes,  sir. 

The  Court:     Same  parties? 

Mr.  Acret:  The  one  I  am  going  to  offer  happens 
to  be  the  other  sister,  I  think. 

The  Court:  There  were  two  Hopkins  sisters. 
One  was  named  Ruth  Hopkins  and  the  other  was 
Louise  Smith  Hopkins'? 

Mr.  Acret :    Yes. 

Mr.  Crouter:    No  objection. 

The  Court:  The  contracts  between  those  parties 
mentioned,  dated  January  10,  1925,  will  be  admitted 
as  Petitioner's  Exhibit  No.  15.  Is  that  correct? 

The  Clerk:    Yes,  sir.    Exhibit  No.  15. 

(The  document  above  referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  15.) 

Q.  (By  Mr.  Acret)  :  This  one,  Mr.  Birch,  is 
between  you  and  Mrs.  Birch  and  Louise  (Smith 
Hopkins.  Was  there  an  identical  one  entered  into  at 


280  Commissioner  of  Internal  Revenue 

(Testimony  of  A.  Otis  Birch.) 

the  same  time,  with  the  other  sister,  Ruth  Smith 

Hopkins'?  A.     There  was. 

The  Court:  And  also  in  1924,  was  it,  both  sis- 
ters? 

Mr.  Acret:  They  were  entered  into  at  the  same 
time,  were  they,  all  these  contracts'? 

The  Witness:  Yes,  the  first  one  you  showed  was 
in  [151]  1924,  and  this  one,  I  believe,  is  1925. 

The  Court:  And  there  was  a  contract  with  each 
of  the  two  sisters  at  each  of  those  dates;  is  that 
right  ? 

The  Witness:    That  is  correct. 

The  Court:     The  contracts  were  identical'? 

The  Witness :    Yes,  sir. 

Q.  (By  Mr.  Acret)  :  I  now  notice  this  bears 
the  statement  on  it,  "Cancelled.  Louise  Smith 
Hopkins.  March,  1944."  Was  that  contract  de- 
livered to  the  Birch  Securities  Company  at  the 
same  time?  A.     It  was. 

Q.  Do  you  know,  was  it  at  that  time  that  the 
Birch  Securities  Company  bought  the  310  bonds 
you  mentioned  from  the  Hopkins  1 

A.     They  finished  the  buying  as  of  that  date. 

Q.     And  paid  what  price  ?  A.     Par  value. 

Q.  Did  you  likewise  receive  a  contract  of  Ruth 
Smith  Hopkins,  received  it  back,  marked  cancelled, 
in  the  same  way  and  at  the  same  time? 

A.  We  received  the  contract  back  but  it  wasn't 
marked,  "cancelled." 

Q.     But  it  was  intended  to  be? 

A.    Yes.    It  was  paid  in  full. 
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Mr.  Acret:  Now,  for  the  Court's  convenience,  I 
will  [152]  state  that  those  contracts  are  printed 
and  they  will  be  much  easier  to  read  in  the  petition, 
in  the  first  case,  and  they  are  attached  as  exhibits  to 
the  petition.  Also,  I  offer,  by  reference,  in  evi- 
dence, portions  of  what  I  referred  to  as  the  Cali- 
fornia Reclamation  Act. 

The  Court:    That  is  the  state  law  of  California? 

Mr.  Acret :  Yes,  your  Honor,  3480.  It  is  printed 
at  page  128  of  the  appendix,  filed  in  support  of  the 
Petitioner's  opening  brief  in  the  former  proceeding. 

The   Court:     Any  objections? 

Mr.  Crouter :  If  your  Honor  please,  as  to  that,  I 
do  just  object  on  formal  grounds,  if  your  Honor 
please.  I  have  no  objection  if  the  Court  wishes 
to  refer  to  it  in  that  manner,  and  it  is  shown  as  a 
correct  copy  of  the  state  statute,  but  we  can  easily 
refer  to  the  state  statutes  and  Respondent  will  in- 
clude that  in  the  brief. 

The  Court:  In  other  words,  it  is  not  necessary 
to  encumber  the  documentary  evidence  any  more 
than  necessary.  If  counsel  can  agree  to  the  state 
law  of  California,  if  that  is  set  forth  in  the  brief, 
or  some  way,  so  the  Court  can  have  the  benefit  of 
it,  I  would  appreciate  it. 

Mr.  Acret:  The  act  is  rather  lengthy;  naturally 
with  the 

The  Court:  I  mean,  just  those  portions  deemed 
pertinent  here  could  be  set  forth.  [153] 

Mr.  Crouter:  With  respect  to  the  offer,  if  the 
Court  please,  that  statute  is  fairly  long,  and  in  our 
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briefs  I  would  attempt  to  include  only  the  portions 
that  bear  on  the  issues  here.  I  have  noticed  there 
are  several  small  subsections  of  that  Reclamation 
Act,  which  have  been  reviewed.  I  do  not  know 
whether  what  counsel  offers  was  all  outstanding  and 
in  effect  during  the  years  or  not. 

The  Court:  The  Court  would  like  very  much  if 
counsel  could  agree  as  to  what  the  law  was  in  effect 
at  that  time. 

Mr.  Crouter:  I  would  be  glad  to  do  that  and 
include  it  with  our  brief. 

Mr.  Acret:  Counsel  and  I  seem  to  be  able  to 
reach  an  agreement  on  matters  of  that  kind.  I 
am  sure  there  won't  be  anything  standing  in  the 
way  of  our  doing  so.  I  just  wanted  to  avoid  the 
necessity  of  reprinting  that. 

The  Court:  You  called  attention  of  that  excerpt 
attached  to  your  other 

Mr.  Acret:  Yes,  commencing  at  page  128  of  the 
appendix  to  petitioner's  opening  brief  in  the  former 
proceeding.  Also,  I  have  set  up  some  additional 
portions  that  are  pertinent  to  this  proceeding  in 
the  Memorandum  of  Points  and  Authorities  that  I 
have  filed  herein. 

Mr.  Crouter:  I  object  to  the  latter,  if  the  Court 
please.  It  is  not  a  factual  presentation  at  all;  it 
is  just  [154]  a  legal  argument. 

The  Court:  Yes,  that  won't  go  in  as  part  of  the 
evidence. 

Mr.  Acret:    Well,  that  hasn't  anything  to  do  with 
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the  evidence  at  all.    I  am  stating  it  for  your  Honor 's 

convenience. 

The  Court:  I  understand  counsel  has  done  that 
for  the  convenience  of  the  Court. 

Q.  (By  Mr.  Acret) :  Mr.  Birch,  you  mentioned 
that  the  Birch  Ranch  &  Oil  Company  purchased 
the  86  bonds  from  the  Republic  Life  in  1940.  Do 
you  know  how  they  tended  to  do  that? 

A.  I  didn't  buy  them  direct  of  the  Great  Re- 
public Life  Insurance  Company.  The  Great  Re- 
public Life  Insurance  Company  was  taken  over  by 
the  Postal  Union  Insurance  Company,  and  the 
Postal  Union  Insurance  Company  began  an  action 
in  the  District  against  the  owners  of  the  bonds  for 
the  collection  of  those  86  bonds,  particularly  the 
past  due  interest  that  hadn't  been  paid.  Therefore, 
in  order  to  protect  the  land  in  the  district,  we  con- 
tracted with  the  Postal  Union  Insurance  Company 
for  the  purchase,  by  giving  a  mortgage  on  some 
property  we  had. 

Mr.  Acret:  I  don't  want  to  be  in  the  position  of 
going  back  on  the  stipulation,  your  Honor,  but  on 
page  13,  my  recollection  is,  I  made  a  little  check 
mark  after  it  here,  the  bottom  paragraph,  counsel 
and  I  left  open  the  question  of  the  [155]  correctness 
of  that  statement.  I  questioned  it  and  it  was  to  be 
subject  to  further  investigation.  I  would  like  to 
ask  Mr.  Birch  with  regard  to  it. 

Q.  (By  Mr.  Acret)  :  Mr.  Birch,  in  the  stipula- 
tion it  says,  "Beginning  with  1937,  and  until  1943, 
no  amount  has  been  paid  in  any  year  by  the  peti- 
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tioner  as  interest  on  the  $1,594,000.00  of  such  bonds 
transferred  by  Birch  and  his  wife  to  the  Birch 
Securities  Company."  Do  you  know  whether  or 
not  that  is  correct? 

A.    Yes,  I  know,  but  it  is  not  correct. 

Q.     In  what  respect  is  it  not  correct? 

A.  It  seems  to  be  the  common  expression  that 
we  pay  interest  into  the  county  treasurer  to  pay 
the  interest  on  the  bonds,  whereas  the  proper  nota- 
tion and  entry  would  be  that  we  pay  the  assessment 
that  is  levied  by  the  district  to  meet  the  interest 
on  the  bonds. 

Mr.  Crouter :  Before  we  leave  that,  if  your  Honor 
please,  I  object  to  that  question  and  answer  as  not 
in  accordance  with  the  stipulated  facts,  and  move 
they  be  stricken.  Now,  if  the  Court  please,  I 
believe  the  witness  does  make  a  distinction  between 
the  terminology  to  be  applied  to  any  payments,  that 
is,  whether  they  are  interest  or  assessment  or  taxes 
upon  the  property.  I  am  not  too  much  concerned 
with  terminology  he  may  use,  but  I  am  concerned 
with  the  question  [156]  whether  any  amount  was 
actually  paid,  any  amount  of  money  was  paid  to 
the  county  treasurer  or  to  the  Reclamation  District. 
I  take  it,  the  effect  of  his  testimony  is  that  the  pay- 
ments were  made. 

Mr.  Acret:  He  hasn't  testified  yet.  I  am  coming 
to  that.     This  is  preliminary  explanation. 

The  Court:  The  method  of  payment  will  be  de- 
termined from  the  evidence,  and  as  I  understand, 
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what  the  witness  now  is  asked  is  with  reference  to 

the  terminology  of  those  expressions. 

Mr.  Acret:  That  is  right,  your  Honor,  and  he  is 
giving  that  preliminary  explanation. 

The  Court:  I  understand  counsel  has  no  objec- 
tion to  that  extent. 

Q.  (By  Mr.  Acret)  :  That  reminds  me,  Mr. 
Birch,  you  speak  of  the  interest  being  paid  on  the 
Hopkins  bonds.  How  was  that  done?  What  was 
the  practice  that  was  followed  while  you  and  Mrs. 
Birch  owned  the  land  of  the  district,  that  is,  that 
part  of  the  district  comprising  the  ranch? 

A.  Well,  for  the  first  six  years  of  the  contract, 
beginning  with  1925,  the  first  payment  was  made 
to  the  Hopkins  through  their  collection  from  the 
county  treasurer  of  Yolo  on  the  coupons  that  ma- 
tured on  the  bonds.  Then  Mrs.  Birch  and  I  paid 
them  $78,600.00  annually  as  the  redetermination  or 
purchase  of  6,600  par  value  of  bonds. 

Q.  Well,  how  was  the  interest  paid  on  the  bonds  ? 
What  was  the  procedure  in  this  first  six  years'? 

A.  Mrs.  Birch  and  I  paid  the  assessment,  based 
on  the  call  from  the  county  treasurer,  on  the  bonds, 
to  provide  for  the  interest  payment,  and  the  Hop- 
kins cashed  their  coupons. 

Q.  You  say  that  is  the  first  six  years.  That 
would  take  it  up  to  1931.  What  was  the  practice 
followed  by  you  and  Mrs.  Birch  from  1931  to  1934? 

A.  We  purchased  the  coupons  from  the  Hopkins 
by  paying  them  face  value  of  the  coupons  as  they 
matured. 
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Q.     The  interest  coupons,  that  isf  A.    Yes. 

Q.  What  did  you  do  with  those  coupons'?  Were 
they  turned  in  to  the  county  treasurer? 

A.    We  deposited  them  with  them. 

Q.     For  what  purpose? 

A.  To  cash  them  when  there  would  be  money 
available. 

Q.  I  mean,  keeping  in  mind  the  provisions  of 
the  statute,  for  what  purpose  were  they  turned  in, 
the  same  as  money?  A.     Yes. 

Q.  Showing  you  Petitioner's  Exhibit  No.  10,  is 
that  the  usual  form  of  receipt  received  from  the 
county  treasurer  on  payment  of  either  turning  in 
coupons  or  turning  in  money?  A.     Yes.  [158] 

Q.  That  is  referring  to  the  second  page  of  Ex- 
hibit 10,  the  first  page  being  a  check ;  is  that  correct  ? 

A.    Yes. 

Q.  Between  1925  and  1934 — I  believe  it  is  in  the 
stipulation  that  the  deductions  were  made  by  Mr. 
and  Mrs.  Birch — did  you  make  the  deductions  of 
the  amounts  paid  to  the  county  treasurer  to  meet 
interest  on  the  bonds? 

A.     We  did,  always. 

Q.  When  you  and  Mrs.  Birch  received  back  from 
the  county  treasurer  such  interest,  did  you  take 
account  for  it  as  part  of  your  income? 

A.    We  did  not. 

Q.    Why  not? 

A.     Because  it  was  tax  exempt  income. 

Q.     Do  you  know  how  many  times  that  proce- 
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dure,  between  1925  and  1934,  was  questioned  by  the 

Commissioner?  A.     Every  year. 

Q.  Was  that  procedure  ever  disapproved  during 
that  period  by  the  Commissioner'? 

A.     No,  not  once. 

Q.  Was  there  any  intention  on  your  part  in 
forming  the  Birch  Ranch  &  Oil  Company  to  in  any 
way  avoid  taxes'?  A.     None  whatever. 

Q.  Forming  the  two  corporations,  the  Birch 
Ranch  &  Oil  Company  and  the  Birch  Securities 
Company,  was  that  to  [159]  enable  you  to  be  able, 
on  the  one  hand,  to  deduct  the  amounts  paid  to  the 
county  treasurer  to  cover  the  interest  on  the  bonds, 
and,  on  the  other  hand,  to  receive  the  interest  from 
them  without  having  it  part  of  the  income  1 

A.  No,  no  more  than  when  we  owned  the  bonds 
personally,  individually. 

Q.  Now,  taking  the  next  sentence  on  page  13 
of  the  stipulation,  referring  to  the  Birch  Securities 
Company,  it  says :  ' '  Nor  has  it  paid  any  amount  as 
interest  on  the  $86,000.00  of  such  bonds  held  by  the 
Great  Republic  Life  Insurance  Company."  That 
seems  to  refer  not  only  to  April,  1936,  until  April, 
1943,  but  to  all  times,  the  way  the  stipulation  is 
worded.  What  is  the  fact  as  to  the  payment  of  any 
assessments  to  meet  interest? 

A.  My  recollection  is  that  assessment  was  paid 
in  1937,  but  subsequent  to  that,  up  until  1943,  there 
were  no  payments. 

Q.     Why  were  there  no  payments'? 

A.     Because  we  weren't  able  to  raise  any  funds 
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through  our  applications  for  loans  through  the  Re- 
construction Finance  Corporation,  and  the  various 
banks  in  the  country. 

Q.  Well,  is  the  answer,  because  you  were  unable 
to  make  the  payment,  didn't  have  the  money? 

A.  Didn't  have  the  money  and  couldn't  borrow 
any. 

The  Court:  Was  the  depression  period  still  on 
at  this  time?  Did  that  have  anything  to  do  with 
your  condition?  [160] 

The  Witness:     Yes,  that  was. 

The  Court:    The  depression  which  began  in  '29? 

The  Witness:  Yes,  but  we  didn't  feel  the  pinch 
until  about  '31  or  2. 

Mr.  Acret:  The  depression  really  hit  out  on  the 
coast  about  the  middle  of  1933.  It  drifted  out  here 
as  a  wave.  Our  bank  blew  up  in  March,  1933,  is  my 
recollection. 

The  Witness:  I  might  add  that  the  bank  that  we 
had  our  account  at  in  Sacramento  failed  and  tied 
up  our  funds  there,  besides  we  owed  them 

The  Court :    When  did  that  occur  ? 

The  Wtiness :    That  was  in  1931  or  2. 

Mr.  Acret:  I  guess  the  record  shows  all  assess- 
ments were  paid  on  the  bonds,  all  assessments  of  the 
Reclamation  District  were  paid  during  the  fiscal 
year  ending  September  30,  1944. 

Q.  (By  Mr.  Acret) :  They  were  paid  right  up 
to  date,  weren't  they,  all  the  assessments  of  the  dis- 
trict? 

Mr.  Crouter:     If  your  Honor  please,  I  have  no 
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objection  to  that  insofar  as  it  calls  for  the  payment 

of  money,  but  I  do  object  to  any  conclusions  as 

to  whether  it  was  an  assessment,  and  so  forth.     I 

believe  what  counsel  seeks  is  really  shown  by  the 

record. 

The  Court:  Isn't  that  contained  in  the  stipula- 
tion? [161] 

Mr.  Crouter:  No,  that  is  not  covered  by  the 
stipulation,  but  I  think  everything  counsel  seeks  to 
establish  is  covered  by  record  evidence,  such  as  the 
checks. 

The  Court :  Of  course,  if  it  is  already  in  evidence, 
it  wouldn't  be  necessary. 

Mr.  Acret:  What  bothers  me  a  little  bit  is  the 
way  counsel  drew  up  the  stipulation.  He  calls  it 
all  the  way  through  "payments  of  interest,"  and 
that  is  only  a  matter  of  nomenclature,  and  the  evi- 
dence would  show  what  the  facts  were. 

The  Court:  You  want  to  offer  evidence  to  sus- 
tain your  contention  that  it  was  not  interest? 

Mr.  Acret:  In  other  words,  it  is  whatever  it  is 
by  reason  of  the  law. 

Mr.  Crouter:  That  is  part  of  the  basis  of  my 
objection,  if  the  Court  please.  It  does  call  for  a 
conclusion  and  we  will  probably  be  arguing  about 
that  until  our  last  brief  is  filed. 

The  Court:  The  witness  can't  establish  a  con- 
clusion of  law.  He  can  state  the  facts  as  he  under- 
stands them. 

Mr.  Acret:     Nevertheless,  I  have  to  embody  in 
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my  question  and  frame  the  question  properly  as  I 
understand  to  be  the  effect  of  the  law. 
May  I  have  the  question  read? 

(The  question  was  read.) 

Mr.  Crouter:  I  object  further;  leading  and  [162] 
suggestive  and  improper  direct  examination. 

Mr.  Acret:     I  withdraw  the  question. 

Q.  (By  Mr.  Acret)  :  Mr.  Birch,  do  you  know 
whether  or  not  there  were  any  payments  that  were 
due  the  district  to  meet  interest  on  the  bonds  accru- 
ing during  the  fiscal  year  ending  September  30, 
1944,  that  were  unpaid? 

A.  I  can't  recall  that  there  were  any  that  were 
not  paid. 

Q.  In  other  words,  by  1944  your  companies  were 
in  a  little  different  financial  shape,  and  able  to  take 
care  of  the  various  obligations? 

A.  Yes.  We  had  sold  some  properties  that  pro- 
vided some  cash,  and  we  were  able  to  make  some 
loans  then,  and  had  liquidated  some  of  the  other 
indebtedness  to  various  creditors,  something  over  a 
million  dollars. 

Q.  That  reminds  me,  Mr.  Birch,  one  other  mat- 
ter that  was  left  open  in  the  stipulation,  your  Honor, 
and  I  want  counsel  to  understand  I  don't  want  to 
be  in  the  position  in  any  way  of  going  back  on  the 
stipulation,  but  I  think  this  was  left  open  also. 

I  call  your  attention  to  this  paragraph  on  page 
12  of  the  stipulation,  Mr.  Birch.  I  direct  your  at- 
tention to  it,  and  read  as  follows:  "On  October  15, 
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1934,  Birch  and  his  wife  organized  Birch  Ranch 
&  Oil  Company,  the  Petitioner  herein,  [163]  and 
transferred  to  it  the  Conaway  Ranch,  their  interest 
in  the  Birch  Oil  Company,  the  partnership  of  which 
succeeded  the  Menges  Oil  Company  in  1911,  and  all 
other  property  belonging  to  them,  except  the  bonds 
of  Reclamation  District  No.  2035,  certain  corporate 
stock  and  other  properties  having  a  value  of  about 
$600,000.00." 

This  property  you  kept  out,  property  having  a 
value  of  about  $600,000.00,  did  you  have  any  pur- 
pose in  keeping  that  out  and  not  transferring  it  to 
the  corporations'?  A.    Yes. 

Q.     What  was  that  purpose? 

A.     That  was  to  protect  the  other  creditors. 

Q.     Your  personal  creditors'?  A.     Yes. 

Q.  That  is  so  you  and  Mrs.  Birch  would  still 
have  some  personal  assets'?  A.     Yes. 

Q.     Passing  on  to  this  next  page 

The  Court :  You  are  referring  now  to  an  extract 
you  are  going  to  read  from  the  stipulation  of  facts  % 

Mr.  Acret :    Yes,  your  Honor. 

The  Court:  I  think  it  might  be  well  to  indicate 
when  you  begin  and  when  you  end,  when  you  are 
reading. 

Mr.  Acret:    Very  well,  your  Honor. 

Q.  (By  Mr.  Acret)  :  That  property  that  you 
held  out,  was  that  ever  any — was  any  part  of  that 
ever  transferred  to  the  Birch  Ranch  &  Oil  Com- 
pany or  the  Birch  Securities  Company  or  the  Birch 
Holding  Company1? 
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The  Court:     That  is  the  $600,000.00? 

Mr.  Acret:    Yes,  sir. 

Q.  (By  Mr.  Acret)  :  The  $600,000.00  property, 
was  any  of  that  transferred  to  these  corporations'? 

A.    No. 

Q.     What  is  it?  A.     I  believe  not. 

Q.  Now,  Mr.  Birch,  in  the  stipulation  on  page 
14,  it  reads  as  follows:  "On  its  books  for  the  fiscal 
years  1937  and  1939,  the  taxable  years  herein,  the 
Petitioner  accrued  $120,000.00  to  represent  some  on 
the  entire  $2,000,000.00  par  value  of  issued  bonds  of 
Reclamation  District  No.  2035."  Is  that  a  correct 
statement.  Is  that  statement  strictly  correct,  to 
represent  interest?  A.     No. 

Mr.  Crouter:  I  must  object  to  this  on  the  same 
grounds,  that  this  is  a  matter  for  the  Court's  de- 
termination, under  our  Revenue  Act,  and  under  the 
state  law. 

The  Court:  Counsel  is  asking  the  witness  what 
he  understood  the  payment  was  for.  [165] 

Q.  (By  Mr.  Acret)  :  What  was  your  under- 
standing that  was  for,  this  accrued  $120,000.00? 

A.  Well,  the  interest  of  $120,000.00  accrued  on 
the  bonds  and  assessment  was  levied  on  the  land  to 
provide  for  the  same  amount  of  money  by  issuing 
a  call  by  the  treasurer  of  Yolo  County. 

Q.  Was  the  $120,000.00  accrued  to  meet  that 
expected  call? 

A.  The  interest  had  accrued  and  they  made  the 
call  through  the  district. 
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Q.  I  say,  was  the  amount  of  $120,000.00  accrued 
on  the  books  to  meet  that  call  ? 

A.     Yes,  it  was  on  an  accrued  basis. 

Q.     Now,  it  says  here,  on  page  14 

The  Court :  Is  it  the  stipulation  you  are  reading 
now? 

Mr.  Acret:    Yes,  your  Honor. 

Q.  (By  Mr.  Acret)  :  "For  the  fiscal  year  1937," 
and  I  want  you  to  listen  to  this,  Mr.  Birch,  "it  en- 
tered the  $18,600.00  paid  to  the  Hopkins  sisters,  as 
above  stated,  as  a  loan  to  the  Birch  Securities 
Company." 

Do  you  know  how  that  happened  to  be  put  on  the 
books  that  way?  [166] 

Mr.  Crouter:  If  your  Honor  please,  I  think  I 
will  have  to  object  to  that.  I  thought  we  had  re- 
duced these  things  to  final  form.  If  we  are  going 
into  the  books  and  records,  I  call  for  the  best  evi- 
dence, and  this  is  a  little  bit  afield  from  our  main 
point.  I  did  not  know  counsel  wished  to  go  into 
these  matters.  I  call  for  the  best  evidence,  the 
books  and  records,  and  so  forth,  so  we  can  see 
exactly  what  the  documents  are.  I  object  to  estab- 
lishing those  things  by  oral  testimony  or  trying  to. 

Mr.  Acret:  Your  Honor,  we  have  stipulated  the 
best  evidence.  That  is  the  facts.  They  accrued 
those  on  the  books  in  that  manner,  and  I  want  to 
show  it  is  a  mistake,  who  made  the  mistake,  and 
what  was  done  with  it. 

The  Court:  In  other  words,  you  want  to  show 
the  book  entry  was  in  error? 
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Mr.  Acret:    The  accountant  made  the  error. 

The  Court:  The  stipulation  contains  the  fact 
that  the  book  entry  was  so  and  so,  and  you  want 
to  show  it,  as  I  understand  it,  that  it  was  an  errone- 
ous entry. 

Mr.  Acret:    That  is  right. 

The  Court:  If  there  is  any  controversy  about 
the  existence  of  that  matter,  or  just  a  mere  proof 
of  what  it  was 

Mr.  Crouter:  I  have  no  objection  to  a  mere 
explanation  by  the  witness  of  the  stipulated  facts. 
I  thought  counsel  was  seeking  to  establish  some- 
thing else.  [167] 

The  Court:  No,  he  is  simply  trying  to  stipulate 
what  his  understanding  was. 

Mr.  Acret:  I  won't  seek  to  establish  anything 
different  from  the  stipulation,  except  in  the  places 
counsel  and  I  reserved,  and  this  is  in  one  of  them. 

Q.  (By  Mr.  Acret) :  Do  you  know  how  that 
came  to  be  entered  in  the  books  that  way  for  1937? 

A.     Yes. 

Q.     What  was  it? 

A.  We  had  employed  a  bookkeeper  to  open  up 
the  corporation  books,  and  he  interpreted  that  pay- 
ment as  a  payment  of  interest,  rather  than  a  pay- 
ment of  assessment,  and  he  treated  the  payment  to 
the  Hopkins  as  paying  them  interest  on  our  obliga- 
tions under  the  contract,  rather  than  paying  the 
assessment  so  that  the  Hopkins  could  cash  the 
coupons  that  matured  at  that  time. 

Q.  When  did  you  first  discover  that  was  entered 
that  way? 
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A.  When  the  question  was  raised  by  a  field 
agent  of  the  Federal  government. 

Q.  What  was  done  about  it  in  subsequent  years, 
with  respect  to  the  amounts  paid  to  the  district  to 
meet  interest  on  the  bonds?  Were  they  entered  in 
that  manner  or  in  a  different  manner?  [168] 

Mr.  Crouter:  If  your  Honor,  please,  I  object  to 
evidence  of  this  character.  That  certainly  should 
be  shown  by  some  books  and  records.  It  has  been 
apparent  in  this  case,  up  to  now,  we  have  no  original 
books  or  records  reflecting  any  of  these  payments. 

The  Court:    Any  controversy  about  that? 

Mr.  Acret:  If  there  is  any  controversy  about 
that,  I  don't  know — counsel  had  it  before. 

Mr.  Crouter:  I  call  for  the  best  evidence,  if  the 
Court  please.  We  are  working  in  the  dark,  talking 
about  books  and  records,  and  trying  to  establish 
it  by  oral  testimony. 

Mr.  Acret:  As  a  matter  of  fact,  I  don't  think 
it  makes  any  difference. 

Mr.  Crouter:  Then  I  object,  because  it  is  imma- 
terial. 

Mr.  Acret:    Don't  interrupt  me,  please,  counsel. 

Mr.  Crouter:    I  am  forced  to. 

Mr.  Acret:  Let  me  finish  before  you  are  forced 
to.  As  a  matter  of  fact,  I  don't  think  it  makes  any 
difference,  your  Honor,  because  in  the  income  tax 
returns  for  the  year  in  question,  the  item  is  de- 
ducted as  taxes  paid,  and  that,  coupled  with  the 
deficiency  assessment,  gives  all  the  facts  and  leaves 
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it,  as  a  matter  of  fact,  to  just  the  legal  conclusions 
to  be  derived  therefrom.  It  is  the  same  situation  all 
over  again.  I  don't  think  there  is  any  matter  of 
accounting  involved  here.  I  don't  think  there  is 
any  fact  in  this  case,  [169]  your  Honor,  and  counsel, 
that  is  or  should  be  in  dispute.  It  is  simply  a 
matter  of  legal  question,  of  interpreting  the  Recla- 
mation Act. 

Mr.  Crouter:  What  Mr.  Acret  recently  said  is 
part  of  the  basis  for  my  objection,  if  the  Court 
please.  His  question  appeared  to  me  to  be  going 
into  what  is  shown  by  books  and  records  as  separate 
and  apart  from  what  is  shown  by  tax  returns,  and 
so  forth.  It  seems  to  me  the  facts  which  would  be 
necessary  for  the  Court's  determination  of  what 
those  payments  may  have  constituted  are  already 
in  the  record.  My  objection  was  chiefly  to  going 
into  books  and  records  and  saying  how  they  were 
shown  and  charged  and  listed. 

The  Court:  Since  the  testimony  of  the  witness, 
the  point  at  which  the  books  were  entered  to  show 
payments  of  entry  only  and  having  been  understood 
between  counsel  that  was  a  matter  that  could  be 
stipulated  or  explained  by  oral  testimony,  as  to 
how  that  occurred,  and  then  counsel  followed  that 
in  his  explanation  to  show  that  error  did  not  occur 
again,  I  think  that  is  all  right.  I  don't  think  it 
calls  for  the  necessity  of  books,  if  the  witness  knows 
that  did  not  so  occur  again  in  the  books. 

Mr.  Acret:  That  is  the  only  thing  that  brought 
the  subject  up  at  all,  was  that  correction. 
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Q.  (By  Mr.  Acret)  :  Mr.  Birch,  in  participating 
as  one  of  the  landowners  [170]  in  the  formation  of 
Reclamation  District  No.  2035,  did  you  or  your 
associates  have  any  intention  of  tax  avoidance? 

A.     No,  it  never  occurred  to  us. 

Q.  And  you  and  your  wife  and  Mr.  and  Mrs. 
Conaway  spent  in  performing  the  contract  for  the 
improvement  of  the  district,  as  stated  in  the  stipula- 
tion, an  amount  equal  to  or  in  excess  of  two  million 
dollars  ?  A.    Yes. 

Q.  For  which  you  received  the  warrant  that  is  in 
evidence  or  that  is  referred  to  in  the  stipulation, 
the  two  million  dollar  warrant? 

A.     That  is  correct. 

Q.  As  stated  in  the  stipulation,  an  election  was 
held  to  promote  a  bond  issue  against  the  district 
to  pay  the  warrant?  A.    Yes. 

Q.  As  one  of  the  landowners,  did  you  participate 
in  the  proceedings  for  it,  in  the  election  for  the 
bond  issuance?  A.     I  didn't  quite  get  that. 

Q.  Did  you,  as  one  of  the  landowners  in  the 
reclamation  district,  participate  in  the  election  re- 
lating to  the  bond  issuance?  A.    We  did. 

Q.  Did  you  in  any  way  have  any  intention  of  tax 
avoidance  in  connection  with  that  matter? 

A.     None  whatever.  [171] 

Q.  How  long  was  it  that  }rou  waited  for  your 
money  for  the  work  that  you  and  Mr.  Conaway  did 
in  improving  the  district  from  the  time  of  the 
commencement  of  the  work  until  the  time  that  you 
got  the  money  or  the  bonds  in  payment  therefor? 
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A.     About  six  or  seven  years. 

Q.  During  that  time,  as  the  work  was  performed, 
did  you  make  any  effort  to  get  warrants  to  pay 
you  up  to  date  I 

A.  No.  That  was  the  common  practice  in  other 
districts,  but  the  Birch  Oil  Company,  as  a  con- 
tractor, might  have  presented  statements  monthly 
for  the  work  performed,  and  the  district,  in  that 
event,  would  issue  you  a  warrant,  representing  the 
amount  involved.  The  contractor  then,  as  the 
ordinary  common  practice,  would  present  that  war- 
rant to  the  county  treasurer  to  cash  it.  If  there 
were  no  funds  on  hand  to  cover  it,  he  would  stamp 
it,  "No  funds  available,"  and  from  that  day  on  it 
would  draw  seven  per  cent.  If  we  had  done  that 
monthly  for  the  first  six  or  seven  years,  we  would 
have  accumulated  several  thousand  dollars  more 
earning.  Then  there  would  have  been  a  greater 
bond  issue  to  cover  the  entire  expense. 

Q.  As  a  matter  of  fact,  the  state  engineers  esti- 
mate was  some  two  million  two  hundred  odd  thou- 
sands, was  it  not,  for  the  construction  costs  in  the 
district  1  A.     Yes. 

Q.  And  you  only  took  the  one  two  million  dollar 
warrant  % 

A.     That  is  right,  after  the  work  was  completed. 

Q.  You  didn't  avail  yourselves  of  the  seven  per 
cent  interest?  A.     Not  at  all. 

Q.  Which  would  have  an  additional  basis  of  tax 
deduction  % 
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Mr.  Crouter:  I  object  to  that,  on  the  ground  it 
calls  for  a  conclusion. 

Mr.  Acret :    That  is  argumentative. 

The  Court:    Argumentative. 

Mr.  Acret:  Lawyers  sometimes  like  to  put  a 
point  over.  Sometimes  it  is  irresistible.  I  think 
that  indicates  I  have  just  about  covered  the  subject. 

The  Court:  I  think  so.  Let's  take  a  ten  minute 
recess. 

(Short  recess  taken.) 

The  Court:     The  witness  will  resume  the  stand. 
Mr.  Acret:     Counsel  may  cross-examine. 

Cross-Examination 
By  Mr.  Crouter: 

Q.  Referring  to  your  testimony,  Mr.  Birch,  about 
who  owned  the  bonds  of  the  reclamation  district,  we 
have  been  talking  about,  during  the  fiscal  year  1944, 
is  there  any  written  record  that  you  have  available 
here  so  that  you  can  show  the  Court  exactly  who 
the  owners  were  with  respect  to  any  bonds  during 
the  fiscal  year  1944? 

A.     No,  I  haven't  any  memorandums.   [173] 

Q.  Is  there  any  stock  record  book  or  certificate 
book  of  any  reclamation  district,  that  you  have 
here  in  the  court  room? 

Mr.  Acret:  Just  a  moment.  Your  Honor,  coun- 
sel overlooks  the  fact  that  Reclamation  District 
is  a  state  agency,  the  offices  of  which  are  up  in 
northern   California.    How  would  we  be   expected 
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to  have  any  records   of  the   reclamation  district? 

Mr.  Crouter:     I  am  asking  Mr.  Birch. 

The  Court:  Counsel  asked  him  if  he  had  it  and 
he  said  he  didn't,  as  I  understand  it. 

Q.  (By  Mr.  Crouter)  :  Mr.  Birch,  please  tell 
the  Court  from  the  very  inception  of  any  Reclama- 
tion District  2035,  about  1925,  what,  if  any,  official 
position  you  held  in  the  reclamation  district.  Just 
tell  the  Court  year  by  year  as  to  that,  as  that  went 
along,  what,  if  any,  officer  you  were  of  the  reclama- 
tion district,  clear  down  through  the  year  1944. 

A.  You  mean,  when  it  was  organized,  back  in 
1919  to  1944? 

Q.     Whenever  it  was  first  organized. 

A.  It  was  organized  in  1919.  The  petition  was 
made  in  1918. 

Q.  Well,  the  reclamation  district,  as  such,  did 
not  really  start  until  1925? 

A.  No,  sir.  That  was  the  date  the  bonds  were 
issued,  [174]  after  the  word  had  been  performed. 

Q.  Were  you  an  officer  of  any  Reclamation 
District  2035  between  1925  and  the  end  of  1944? 

A.     I  believe  not. 

Q.     You  never  were? 

A.  No.  I  might  have  been  in  the  early  part, 
but  not  to  my  recollection  after  the  bonds  were 
issued. 

Q.  You  were  never  a  trustee  of  the  district  at 
any  time  ? 

A.     I  was,  I  say,  for  a  time,  but  my  recollection 
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is  not  after  the  bonds  were  issued.   I  wasn't  one  of 

the  trustees  on  its  organization. 

Mr.  Acret :     Did  he  say  he  was  not  % 

The  Witness:  I  was  not.  The  supervisors  ap- 
point the  trustees,  and  I  wasn't  one  of  them. 

Q.  (By  Mr.  Crouter) :  Well,  now,  Mr.  Birch, 
there  is  in  evidence  in  this  case,  Exhibit  8 

Mr.  Acret :  May  it  be  understood  the  supervisors 
to  whom  he  refers,  so  it  won't  have  to  be  picked  up 
on  further  examination. 

The  Court:  Who  are  the  supervisors,  the  di- 
rectors of  the  district? 

The  Witness:  The  county  supervisors  appoint 
the  trustees  of  the  district. 

The  Court:     All  right.  [175] 

Q.  (By  Mr.  Crouter) :  Did  you  ever  have  any- 
thing to  do  with  the  election  or  designation  of  any 
trustee  % 

A.  I  might  have  suggested  my  father-in-law  to 
be  a  trustee. 

Q.     That  was  Mr.  Conaway?  A.     Yes. 

Q.  You  suggested  Mr.  Armfield,  also,  your 
lawyer,  did  you  not?  A.     Not  I,  personally. 

Q.     You  never  did? 

A.  No,  I  didn't  personally.  Mr.  Conaway  was 
up  there. 

Mr.  Acret:  I  object  to  counsel  saying  "his 
lawyer,  personally."  Mr.  Armfield  was  lawyer  for 
the  reclamation  district,  a  lawyer,  and  a  local  banker 
up  there. 
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Mr.  Crouter:     He  answered  the  question. 

Q.  (By  Mr.  Crouter)  :  I  proceed  with  the  mat- 
ter I  started  on  a  moment  ago,  and  show  you  Exhibit 
8  in  evidence.  This  seems  to  be  a  cancelled  original 
or  sample  of  bond  number  2,000  for  $1,000.00  and  a 
notation  on  the  margin  reads  "Cancelled  on  ex- 
change for  refunding  bond  number  R-2,000,  Roy  E. 
Cole,  treasurer,  Yolo  County." 

Now,  this  seems  to  be  the  last  of  a  first  series  of 
bonds,  is  that  correct,  number  2,000.  Is  that  the  way 
it  [176]  operated? 

A.  Yes,  to  the  best  of  my  knowledge,  there  were 
two  thousand  bonds,  and  it  was  numbered  2,000.  It 
must  be  the  last  one. 

Q.  You  will  notice  that  this  carries  a  date  of  1925 
in  here,  January  1,  1925,  being  on  the  very  last  line, 
apparently  being  an  issuance  date. 

A.     If  that  is  the  issuance  date,  that  is  correct. 

Q.  Now,  the  thing  I'm  getting  to,  Mr.  Birch,  do 
you  have  here  in  the  court  room  any  original  or 
exact  copy  of  any  reissued  bond  that  you  could  show 
the  Court  and  show  me,  so  I  can  see  how  it  reads  ? 

Mr.  Acret:  Just  a  moment.  That  is  objected  to 
as  immaterial.  We  have  the  certified  copy  of  the 
record  of  the  Superior  Court,  validating  the  first 
bond  issue  and  validating  the  second  bond  issue, 
each  of  which  contains  a  certified  copy  of  the  bonds 
of  issue.  It  is  objected  to.  To  go  into  this  is  en- 
cumbering the  record. 

The  Court:  The  record  already  contains  the 
exact  copies,  as  I  understand.   Is  that  right? 
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Mr.  Crouter:  I  disagree  with  that,  if  the  Court 
please.  The  record  shows  certain  proceedings  way 
back  in  1935,  and  they  relate  to  what  may  have  been 
authorized  to  be  done,  but  they  do  not  show  by  any 
court  order  entered  in  1935  what  was  done  as  of  a 
later  date,  and  particularly  whether  any  bonds  [177] 
were  issued  and  outstanding  during  the  fiscal  year 
1944. 

The  Court:  Were  there  any  bonds  issued  sub- 
sequent to  1935? 

Mr.  Crouter:  I  would  like  to  know  from  the 
witness. 

The  Court :     Were  there  f 

The  Witness:  Yes,  the  bonds  were  twenty-year 
bonds,  a  serial  commencing  maturity  ten  per  cent 
in  1935.  At  that  time  we  held  another  election  for 
authorization  of  refunding  bonds,  and  it  was  com- 
pleted and  those  bonds  were  issued  and  they  ran 
until  1945.  Preceeding  that,  about  two  years,  we 
had  given  an  option  for  the  sale  of  the  bonds  and 
the  ranch,  and  the  option  holders  carried  on  the  re- 
funding again,  and,  of  course,  both  of  those  first 
two  refunding  bonds  were  surrendered  to  the  county 
for  the  last  refunding  bonds,  which  were  dated  1945. 

The  Court:  What  particular  bonds  were  re- 
ferred to  in  the  validating  order  of  the  Court? 

Mr.  Acret:  Both  proceedings,  your  Honor,  the 
proceeding  validating  the  first  series  of  bonds,  and 
then  there  was  a  proceeding  validating  the  second 
series. 
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The  Court:  By  " second,"  you  mean  the  refund- 
ing bonds? 

Mr.  Acret:  Refunding  bonds,  and  Mr.  Landrum 
testified  that  the  old  bonds  were  turned  in  and  the 
refunding  bonds  were  issued  in  place  of  them,  and 
the  Birch  Securities  Company  [178]  received  its 
share,  that  one  million  five  hundred  ninety-four 
thousand  dollars. 

The  Court :  Does  it  show  bonds  that  were  issued 
in  lieu  of  these  original  bonds'?  Does  the  record 
contain  any  record  of  those  bonds  % 

Mr.  Acret:  Mr.  Landrum  testified  he  received 
the  bonds  referred  to  in  that  record  of  the  Superior 
Court.  I  don't  know  what  the  exhibit  number  is, 
but  the  copy  of  the  bond  is  set  up  and  Mr.  Landrum 
identified  it. 

Mr.  Crouter:  If  your  Honor  please,  I  merely 
want  to  pick  up  the  story  from  Mr.  Landrum.  Your 
Honor  will  recall  I  asked  Mr.  Landrum  certain 
questions,  and  I  got  the  response,  "Mr.  Birch  knows 
all  about  that  and  he  will  testify  to  it." 

Mr.  Acret:  I  wish  counsel  would  be  accurate 
and  quote  my  words.  I  didn't  say  "Mr.  Birch 
knows  all  about  anything,"  because  he  doesn't,  and 
neither  do  I,  and  neither  does  counsel.  I  said  I 
didn't  put  Mr.  Landrum  on  to  testify  as  to  the 
ownership  of  the  bonds,  but  that  I  would  put  Mr. 
Birch  on. 

The  Court:  As  I  understand,  Mr.  Birch  was  to 
know  all  about  the  ownership  of  the  bonds. 

Mr.  Acret:     And  he  so  testified. 
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The  Court:  I  don't  know  what  the  line  of  ques- 
tioning counsel  now  is  seeking,  but  we  will  go  ahead 
and  see  what  it  is.  I  don 't  want  to  go  back.  In  other 
words,  this  case  has  [179]  already  assumed  pretty 
wide  proportions,  having  been  tried  before  two  other 
judges.  So,  I  don't  want  to  go  back  over  any  beaten 
path  and  introduce  any  evidence  already  contained 
in  the  stipulation  of  facts  or  exhibits  that  have  been 
offered.   What  was  the  question  now? 

Q.  (By  Mr.  Crouter) :  I  would  like  to  ask,  if 
the  Court  please,  and  I  ask  Mr.  Birch,  what,  if  any, 
written  evidence  do  you  have  of  any  reissued  bonds 
that  were  issued  after  or  in  connection  with  the 
reissuance  indicated  by  Exhibit  8.  In  other  words, 
do  you  have  any  copy  of  any  bonds  that  were  out- 
standing, so  I  can  see  the  exact  provision? 

The  Court:     You  mean,  in  Court  now? 

Mr.  Crouter :  Yes,  anything  that  was  outstanding 
during  1944. 

The  Witness:  I  haven't  anything.  All  of  the 
bonds  representing  any  one  issue  would  be  on  de- 
posit with  the  county  treasurer  of  Yolo  County. 

Q.  (By  Mr.  Crouter)  :  Referring  to  your  testi- 
mony that  an  option  was  given  to  purchase,  did 
you  say  the  lands  and  the  outstanding  bonds? 

A.     Yes,  sir. 

Q.     What  was  the  date  of  that  option? 

A.     About  '43,  in  March,  I  believe.  [180] 

Q.  Do  you  have  a  copy  of  any  documents  relating 
to  that  matter?  A.     Not  with  me,  no. 

Q.     Was  that  an  option  to  some  other  corpora- 
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tion  or  person  besides  you  and  Birch  Ranch  &  Oil 

Company  ? 

A.  Oh,  yes,  it  ran  to  Mr.  Rasmussen,  and  he  sold 
it  eventually  to  other  individuals,  who  incorporated 
when  they  purchased  it. 

Q.  Was  he  connected  with  Woodland  Farms, 
Incorporated  ? 

A.  I  believe  so,  and  also  the  Con  Ranch  was  an- 
other one. 

Q.     That  date  was  March,  1943? 

A.  That  was  1943.  My  recollection  is  that  it  was 
either  February  or  March  of  1943. 

Q.  I  take  it  that  was  a  written  document  of  some 
kind?  A.     Yes. 

Q.     Written  option  ?  A.     Yes. 

Q.     And  a  written  agreement?  A.     Yes. 

Q.  Was  Birch  Ranch  &  Oil  a  party  to  the  agree- 
ment? 

A.  In  selling  the  ranch  and  the  land,  yes,  as  a 
personal  property. 

Q.  Were  you  and  Mrs.  Birch  parties  to  the 
agreement   in   selling   bonds?  A.     Yes.    [181] 

Q.  You  don't  have  a  copy  of  any  of  those 
documents  relating  to  the  transaction  with  Mr.  Ras- 
mussen or  Woodland  Farms,  Inc. 

A.     I  haven't  it  with  me. 

Q.  Please  tell  the  Court  what,  if  anything,  was 
done  with  the  bonds  that  were  outstanding  and 
held  by  you  and  Mrs.  Birch  at  the  time,  in  March, 
1943,  when  that  agreement  was  entered  into. 

Mr.  Acret:     That  is   objected  to   as  not   in   ac- 
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cordance  with  the  evidence.   He  didn't  say  ''agree- 
ment." He  said  "option." 

Q.  (By  Mr.  Crouter)  :  When  the  option  was 
entered  into? 

A.  What  is  the  question  now?  What  became 
of  the  bonds? 

Mr.  Acret:  Objection.  Also,  if  your  Honor 
please,  the  question  is  assuming  something  not  in 
evidence.  The  bonds  owned  by  Mr.  and  Mrs.  Birch, 
the  testimony  is  that  the  bonds  are  not  owned  by  Mr. 
and  Mrs.  Birch.  They  were  otherwise  owned  at  that 
time,  and  I  presume  this  is  speaking  for  the  fiscal 
year  ending  1944,  up  to  the  fiscal  year  ending  1944. 

The  Court :  What  fiscal  year  does  he  have  refer- 
ence to,  any  particular  fiscal  year?  The  Court  in- 
quires of  counsel. 

Mr.  Crouter:  I  will  withdraw  the  pending  ques- 
tion and  start  further  back,  if  the  Court  please. 

Q.  (By  Mr.  Crouter)  :  You  mentioned  the  Birch 
Securities  Company,  and  I  will  ask  you  whether  it 
is  not  a  fact  that  the  Birch  Securities  Company 
was  suspended  from  doing  business  in  California 
sometime  in  1938?  A.     Yes. 

Q.  How  long  did  it  stay  suspended,  according 
to  your  own  knowledge? 

A.     Until  it  was  disincorporated. 

Q.     When  was  that? 

Mr.  Acret:  That  is  objected  to  as  immaterial, 
unless  it  was  before  September  30,  1944. 

Mr.  Crouter:  If  your  Honor  please,  I  would 
like 
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The  Court:  I  will  overrule  the  objection.  We 
will  see  what  he  is  getting  to.  Answer  the  question. 

Q.  (By  Mr.  Cr outer)  :  The  question  is  when 
it  was  disincorporated  or  when  it  was  dissolved? 

A.     I  don't  know  what  the 

Q.  Do  you  know  when,  if  at  any  time,  the  Birch 
Securities  Company  was  dissolved? 

A.     It  completed  dissolution  in  October  of  1944. 

Q.  Did  it  ever  do  business  at  all  between  1938 
and  1944,  that  is,  Birch  Securities  Company? 

A.     I  wouldn't  say  that  it  did  any  business.  [183] 

Q.  Do  I  understand  your  testimony  from  the 
prior  occasion  here  to  be  that  during  some  portion 
of  the  time,  before  the  end  of  1944  or  the  end  of 
the  fiscal  year  1944,  the  Birch  Securities  Company 
held  the  stock  of  the  Birch  Ranch  &  Oil  Company. 
That  is  the  way  it  was  held  for  a  long  time,  isn't  it? 

A.  No.  The  Birch  Securities  Company  never 
did  hold  the  stock  of  the  Birch  Ranch  &  Oil  Com- 
pany. 

Q.  Then,  it  was  the  Birch  Holding  Company  that 
held  the  stock  directly  ?  A.     Yes. 

Q.  Then  you  and  Mrs.  Birch  owned  all  the  stock 
of  the  Birch  Holding  Company? 

A.     That  is  correct. 

Q.  Now,  did  the  Birch  Securities  Company,  dur- 
ing any  of  the  years  between  1938  and  1944,  have 
issued  to  it,  or  did  it  actually  hold  any  of  these 
reclamation  bonds?  A.     Yes. 

Q.  Which  way  were  they  handled?  Were  they 
bearer  bonds? 
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Mr.  Acret:     What? 

Mr.  Crouter:  Bearer  bonds,  issued  to  bearer 
without  the  name  of  the  holder. 

The  Witness:  They  didn't  read  "bearer"  but 
they  were  negotiable.  [184] 

Q.  (By  Mr.  Crouter) :  Tell  the  Court  how  any 
bonds  were  held  by  the  Birch  Securities  Company 
during  that  period  I  have  indicated  and  what  amount 
of  bonds,  if  you  know. 

A.  The  time  they  were  incorporated  in  1934, 
Birch  Securities  Company  received  $1,594,000.00 
in  bonds. 

Q.  How  long  did  the  Birch  Securities  Company 
hold  those  bonds,  if  you  know  ? 

A.     Until  it  was  dissolved. 

Q.  What  happened  then  with  the  bonds,  in 
October,  1944? 

Mr.  Acret:  Your  Honor,  I  object  to  that  as  be- 
ing immaterial.  We  will  open  up  a  field  here  that 
is  outside  and  beyond  the  fiscal  year  that  is  in  ques- 
tion here,  and  we  ought  to  keep  to  the  issues. 

Mr.  Crouter :  Yes,  I  withdraw  that,  I  was  think- 
ing of  the  calendar  year  there  for  a  moment. 

Q.  (By  Mr.  Crouter) :  Please  tell  the  Court 
whether  it  is  a  fact  that  during  all  of  the  fiscal  year 
1944  the  Birch  Securities  Company  was  suspended 
from  doing  any  business,  by  Court  order,  directed 
not  to  do  any  business  under  order  of  the  Court? 

Mr.  Acret:  Just  a  moment,  please.  That  is  ob- 
jected to  as  assuming  something  not  in  evidence 
and  not  in  accordance  with  law.   Under  the  law  of 
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California,  no  company  suspended  by  Court  order 

purports  to  be  suspended  on  request  of  the  [185] 

Franchise  Tax  Commissioner  by  the  Secretary  of 

State. 

The  Court:  Well,  the  witness  can  state  what 
facts  he  knows.  The  legal  effect  of  what  the  order 
is,  probably  the  witness  wouldn't  be  familiar  to 
testify.  He  might  not  be  qualified  to  know  what  the 
effect  might  be. 

Mr.  Crouter :     I  withdraw  the  question. 

Q.  (By  Mr.  Crouter)  :  What,  if  any,  investiga- 
tion was  pending  during  the  fiscal  year  1944,  in- 
volving Birch  Securities  Company? 

A.  The  state  was  attempting  to  collect  about 
nine  thousand  dollars. 

Q.  Was  it  on  that  account  that  there  were  certain 
legal  proceedings  involving  the  question  of  doing 
business  by  Birch  Securities  Company? 

A.  No,  not  out  of  that,  but  from  the  fact  the 
Birch  Securities  Company  previously  received  the 
interest  on  the  coupons  that  it  held,  and  it  treated 
that  as  an  income. 

Q.  Do  I  understand  that  the  State  of  California 
was  seeking  to  impose  some  tax  on  Birch  Securities 
Company?  A.     Yes. 

Q.  And  then  the  Birch  Securities  Company  just 
ceased  to  have  any  transactions  of  that  kind,  pend- 
ing a  clarification  of  that  in  the  Courts.  Was  that 
the  situation  % 

A.    I  don't  know  that  was  the  result.   We  didn't 
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have  the  money  to  pay  any  taxes;  therefore,  they 

haven't  anything  to  [186]   collect. 

Q.  Do  you  have  any  books  or  records  here  of 
Birch  Ranch  &  Oil  Company  reflecting  any  account 
relating  to  payment  of  money  to  the  county  treas- 
urer with  respect  to  reclamation  bonds? 

A.     No,  I  haven't  any  books. 

Q.     Were  there  any  such  books  or  records  kept? 

Mr.  Acret:  That  is  objected  to  as  cumulative, 
your  Honor.  We  have  the  original  evidence  here, 
and  that  is  the  return,  certified  checks,  with  the 
county  treasurer's  receipt  for  all  the  payments 
that  are  material  to  this  proceeding,  to  wit,  all  the 
payments  made  to  the  Reclamation  District  during 
the  fiscal  year  ending  1944,  and  you  couldn't  ask 
for  more  than  that.  There  is  the  checks  totaling 
$221,000.00.   Why  go  outside  of  those? 

Mr.  Crouter:  I  submit,  if  the  Court  please,  it  is 
a  proper  question,  and  I  would  like  to  have  it  an- 
swered. 

The  Court :     The  reporter  will  read  the  question. 

(The  question  was  read.) 

The  Court:  Answer  the  question.  Were  there 
any  such  books  kept? 

The  Witness:  I  didn't  keep  any  book  personally 
for  the  bonds  I  owned,  when  I  owned  them.  There 
was  some  entry  in  the  books  of  when  the  Birch 
Securities  Company  was  organized,  and  also  when 
the  Birch  Ranch  &  Oil  Company  bought  those  86 
bonds  from  the  Postal  Union.    It  made  an  entry 
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of  the  ownership  [187]  of  the  ownership  bonds. 

Q.  (By  Mr.  Crouter)  :  Mr.  Birch,  my  question 
is  whether  Birch  Ranch  &  Oil  Company,  a  corpora- 
tion, kept  any  permanent  records  or  books  reflect- 
ing any  payments  of  money  to  the  county  treasurer 
during  the  fiscal  year  1944,  such  as  the  amounts 
shown  by  the  exhibits  9,  10,  11  and  12  in  evidence 
and  before  you? 

A.  Yes,  our  bookkeeper  would  make  those  entries 
on  the  Birch  Ranch  &  Oil  Company  books. 

Q.  Where  was  the  office  of  the  Birch  Ranch  & 
Oil  Company,  if  it  had  any,  during  the  fiscal  year 
1944? 

A.     In  the  Auditorium  Building,  on  the  fifth  floor. 

Q 

A 

Ang 

Q 

A 

Q 
Q 


Where  was  it  located? 

Auditorium  Building,  on  the  fifth  floor,  Los 
jeles,  Fifth  and  Olive  Streets. 

Does  it  still  have  an  office  there? 

Yes. 

Are  those  records  still  kept?  A.     Yes. 

And  that  is  approximately  a  mile  from  the 
Federal  Building,  where  we  are  holding  this  hear- 
ing, isn't  it?  A.     What? 

Mr.  Acret:  If  counsel  wants  those  books  and 
there  is  the  slightest  question  about  it,  we  will  have 
them  here,  but  it  is  purely  cumulative.  We  have 
the  original  payments  and  [188]  receipts.  If  your 
Honor  feels  that  it  is  in  any  way  clarifying,  we  will 
have  them  here,  and  chances  are,  I  would  say,  prob- 
ably in  fifteen  minutes.  That  is  how  easy  it  is. 
The  Court:     There  is  an  offer  made  to  produce 
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the  books,  as  I  understand  it,  by  Petitioner's  coun- 
sel. 

Mr.  Acret:  It  is  objected  to,  however,  as  being 
cumulative  and  unnecessary.  The  best  evidence  is 
already  in  on  those  payments. 

Mr.  Crouter:  This  bears  upon  another  matter 
I  will  refer  to. 

Q.  (By  Mr.  Crouter)  :  The  office,  then,  is  about 
a  mile  from  the  Federal  Building.   Is  that  correct? 

A.     Not  more  than  a  mile. 

Q.  Now,  Mr.  Birch,  have  you  kept  any  perma- 
nent record  of  your  own  with  respect  to  any  of  the 
amounts  received  by  you  and  Mrs.  Birch  from  the 
county  treasurer,  which  was  regarded  by  you,  as  I 
recall  your  testimony,  as  tax  exempt? 

A.     I  never  kept  any  books  personally. 

Q.     Do  you  have  any  complete  record  of  that0? 

A.  Only  my  checkbooks,  bankbooks,  evidencing 
the  deposits. 

Q.     Showing  deposits  of  such  money? 

A.    Yes. 

Q.  Referring  to  your  testimony  about  the  length 
of  time  [189]  that  the  payments  were  made  to  the 
Reclamation  District,  there  was  a  period  of  several 
years  when  they  were  not  made,  and  I  believe  you 
stated  that  was  because  of  the  depression  years, 
and  not  having  money  available  ? 

A.     That  is  correct. 

Q.     Was  that  the  only  reason?  A.     Yes. 

Q.  Now,  during  those  years,  when  those  pay- 
ments were  made  by  the  Birch  Ranch  &  Oil  Com- 
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pany  to  the  county  treasurer,  did  I  understand 
you  to  say  that  any  persons,  including  yourself, 
who  owned  bonds,  still  collected  this  tax  exempt 
interest  from  the  county  treasurer? 

A.  No,  they  didn't  collect  it  from  the  county 
treasurer. 

Q.     So  that  if  the  record 

A.    they   collected — their  interest  would  be 

that  we  would  buy  the  coupons  from  the  bond- 
holders. 

Q.  By  "we"  do  you  mean  you,  individually,  or 
the  corporation,  Birch  Ranch  &  Oil? 

Mr.  Acret:  That  is  objected  to  as  not  clear  as 
to  which  year  is  being  talked  about. 

Q.  (By  Mr.  Crouter)  :  Please  tell  counsel  which 
year  you  are  talking  about  and  who  do  you  mean 
by  "we." 

Mr.  Acret:  I  asked  counsel  to  tell  the  witness 
which  year  he  is  talking  about.  [190] 

The  Court:  I  don't  remember  just  what  the 
question  was.  What  year  did  you  understand  you 
were  testifying  about? 

The  Witness:  I  understood  I  was  testifying 
during  the  period  which  the  assessments  were  not 
paid  in  to  the  county  treasurer. 

Q.  (By  Mr.  Crouter) :  And  that  was  roughly 
from  sometime  in  1937  down  to  the  latter  part  of 
the  calendar  year  1943,  was  it  not  I  A.    Yes. 

Q.  During  that  period,  the  coupons  were  pur- 
chased by  whom  ? 

A.     Either  the  Birch  Eanch  &  Oil  Company  or 
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personally  by  the  individuals.  The  Birch  Ranch  & 
Oil  Company,  after  1934,  guaranteed  the  contract 
with  the  Hopkins,  and  when  the  Hopkins  were  as- 
sisting on  either  the  payments  or  six  months  exten- 
sion through  this  guarantee  of  the  Birch  Ranch  & 
Oil  Company,  and  to  satisfy  them,  for  them  to  con- 
sent to  an  extension  of  a  six  months  period  at  a 
time,  we  would  purchase  the  coupons  from  them 
and  pay  them  face  value  for  them,  $30.00  a  coupon. 

Q.  You  say  there  was  a  guarantee.  Was  that 
in  writing  ?  A.     Yes. 

Q.  Do  you  have  a  copy  of  that  available,  or  origi- 
nal? 

A.  I  believe  that  is  included  in  the  Hopkins 
extension  agreement.  [191] 

Q.     One  of  the  documents  offered  this  morning? 

A.  Well,  I  don't  know  what  document  that  is,  but 
my  recollection  is  that  it  was  all  embodied  in  one 
agreement. 

Q.  I  want  to  find  out  whether  we  have  it  in  the 
record  here.  I  show  you  Exhibits  14  and  15.  Do 
you  refer  to  either  of  these  as  the  extension  agree- 
ment, or  do  you  refer  to  some  other  document,  as 
that  seems  to  be  an  original  agreement,  isn't  it? 
That  is  what  year,  1924,  1925  ?  That  was  an  original 
agreement?  Not  an  extension.  That  was  after 
1943. 

Mr.  Acret:  There  is  not  anything  that  can  be 
misunderstood.  For  that  reason,  I  do  not  hesitate 
to  speak  up.   I  offer  to  stipulate  with  counsel  that 
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from  year  to  year  various  extension  agreements 
were  entered  into  between  Mr.  and  Mrs.  Birch 
and  the  Hopkins,  up  to  1934,  extending  the  time  to 
meet  the  contracts  which  are  in  evidence  here,  and 
thereafter  extension  agreements  were  entered  into 
by  the  corporation  with  the  Hopkins. 

Mr.  Crouter :  Mr.  Acret,  I  am  not  able  to  stipu- 
late that  to  you,  because,  as  you  know,  I  do  not 
have  copies  of  such  documents.  I  do  not  know  what 
the  facts  are.  I  am  attempting  to  establish  the  facts. 
I  appreciate  your  offer  nevertheless. 

Mr.  Acret:  I  think  they  are  in  evidence  as  ex- 
hibits. 

The  Court :  If  counsel  knows  whether  they  are  in 
evidence,  indicate  now  what  it  is,  so  we  can  save 
time.  [192] 

Mr.  Acret:  Counsel  was  one  of  the  attorneys  in 
the  other  case. 

The  Court:  If  either  counsel  is  sure  such  docu- 
ments are  in  the  record  now 

Mr.  Acret:     I  know  we  had  them  in  Court. 

Mr.  Crouter:  I  don't  believe  they  are  in  evi- 
dence in  this  case. 

Mr.  Acret:  No,  but  I  think  they  were  in  the 
other  case,  or  were  available  for  counsel's  inspection 
in  the  other  case.   I  remember  that. 

Q.  (By  Mr.  Crouter) :  Mr.  Birch,  will  you 
please  tell  the  Court  under  this  option,  which  was 
given  about  March,  1943,  what,  if  any,  provisions 
the  option  contained  as  to  who  would  own  the  bonds 
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of  the  Reclamation  District  if  the  option  was  exer- 
cised? A.     The  purchaser  would. 

Q.     Would  own  all  of  what  bonds'? 

A.  All  of  the  bonds  of  the  district.  I  personally 
guaranteed  with  them  that  I  deliver  all  the  bonds 
and  we  were  contemplating  then  dissolving  the 
Birch  Securities  Company  and,  therefore,  the  bonds 
would  come  back  into  Mrs.  Birch's  hands  and  to 
me,  51  per  cent  to  Mrs.  Birch  and  49  per  cent  to 
me. 

Q.     As  I  understand  it,  that  option  was  exercised  ? 

A.    Yes.  [193] 

Q.     When?  A.     July  the  1st,  1946. 

Q.  Who  held  the  bonds  during  that  period  the 
option  was  outstanding,  particularly  at  the  end  of 
the  fiscal  year  1944? 

A.  By  that  time,  I  believe,  the  dissolution  had 
practically  been  completed  and  Mrs.  Birch  and  I 
owned  the  bonds. 

Q.  Do  you  refer  to  the  one  million  five  hundred 
ninety-four  thousand  dollars  worth,  or  did  you  and 
Mrs.  Birch,  at  the  end  of  1944,  fiscal  year  1944, 
acquire  more  than  that  amount  of  bonds? 

A.  Yes,  we  acquired  more.  We  purchased  some 
more  of  the  Hopkins  bonds  at  that  time. 

Q.  Now,  our  stipulation  shows,  I  believe,  al- 
though it  speaks  for  itself,  that  even  way  back  in 
these  early  years  you  had  an  agreement  to  acquire 
from  the  Hopkins  sisters  all  of  their  three  hundred 
ten  thousand  dollars  worth  of  bonds,  didn't  you? 
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A.  That  was  the  balance  of  786  bonds  they  origi- 
nally had  and  received  in  1925. 

Q.  Did  you  ever  reacquire  all  of  the  three  hun- 
dred ten  thousand  dollars  worth  of  bonds  from  the 
Hopkins  sisters? 

A.     Yes.   We  completed  that  transaction  in  1944. 

Q.     Completed  it  in  1944?  [194]  A.     Yes. 

Q.  Now,  referring  to  a  few  of  the  bonds  which 
were  outstanding,  was  Lula  Minter  a  relative  of 
yours  in  any  respect?  A.    Yes. 

Q.     What  was  the  relationship? 

A.     She  was  a  cousin. 

Q.  Had  she  held  a  land  interest  in  any  portion 
of  that?  A.     What? 

Q.  I  say,  did  she  hold  it  at  the  very  commence- 
ment of  the  reclamation  district  ?  A.     No. 

Q.  Well,  how  did  she  first  acquire  any  interest 
in  land  or  bonds? 

A.  She  didn't  acquire  any  interest  in  land,  but 
she  purchased  ten  thousand  bonds.  She  had  pre- 
viously loaned  me  money  and  I  paid  the  loan  by 
giving  her  those  bonds. 

Q.  Did  she  ever  receive  any  of  this  interest  from 
the  county  treasurer,  if  you  know,  or  did  she  merely 
use  coupons  to  turn  in  ? 

A.  That  is  the  way  she  would  get  the  interest, 
wouldn't  she? 

Q.     Her  coupons  were  actually  turned  in  ? 

A.    Yes. 

Q.     Now,    referring   to   this,   was    the   Republic 
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Life  Insurance  Company — you  were  an  officer  of 

that  corporation,  too,  [195]  were  you  not? 

A.    Yes. 

Q.  What  was  the  nature  of  that  corporation's 
business  ? 

A.     It  was  a  life  insurance  company. 

Q.  Was  money  borrowed  from  the  company  and 
then  bonds  held  by  it  as  security? 

A.     No.    It  purchased  bonds  outright. 

Q.     What  year  was  that? 

A.  About  1927,  the  date  that  it  purchased  the 
86  bonds. 

Q.  Now,  up  until  the  time  when  you  actually 
reacquired  these  Hopkins  bonds,  you  at  all  times 
had  an  agreement — I  mean  you  and  your  wife — 
had  an  agreement  to  repurchase  those  bonds  from 
the  Hopkins  sisters.   Isn't  that  right? 

A.  Yes.  They  kept  the  original  contract  alive 
by  these  extensions. 

Q.  Were  a  large  number  of  bonds,  we  will  say 
something  in  excess  of  a  million  dollars  worth,  face 
amount,  held  by  certain  trustees,  pending  the  pay- 
ments by  you  and  your  wife  for  those  Hopkins 
bonds?  A.     Yes. 

Q.  So,  that  is  where  the  bulk  of  your  bonds  were 
held,  we  will  say,  during  several  years  prior  to 
1944? 

A.  Well,  they  were  in  trust,  and  in  1934,  when 
the  Securities  Company  was  organized,  the  bonds 
still  remained  in  trust.  [196] 

Q.    As  I  understand  your  testimony,  before  1934, 
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before  you  had  any  Securities  Company  or  Birch 
Ranch  &  Oil  Company,  you  and  Mrs.  Birch  owned 
some  of  the  reclamation  bonds  directly  and  held 
them  personally.   Was  that  the  situation  then? 

A.  That  is  correct.  We  held  all  of  the  bonds 
when  they  were  originally  issued,  except  the  786 
that  were  held  by  the  Hopkins  for  their  interest 
in  the  ranch  property. 

Q.  The  Hopkins  girls,  their  original  name  was 
Smith,  was  it  not1?  A.     Yes. 

Q.     And  they  were  sisters?  A.     Yes. 

Q.     And  they  married  two  brothers? 

A.     That  is  correct. 

Q.     And  the  brothers'  name  was  Hopkins? 

A.     That  is  right. 

Q.  Then,  the  Hopkins  girls  referred  to,  as  such, 
were  your  nieces,  were  they  not?  A.     Yes. 

Q.  So,  then,  the  Hopkins  gentlemen,  their  respec- 
tive husbands,  were  your  nephews  by  marriage.  Is 
that  the  situation?  A.     Yes. 

Q.  Just  so  the  Court  gets  the  background  of 
this  picture.    Then  to  start  off 

Mr.  Acret:  Just  a  moment.  Is  there  any  in- 
sinuation [197]  about  that?  Is  it  necessary  to  go 
into  all  of  these  dealings,  the  harshness,  the  feelings 
of  the  Hopkins  and  Birch  over  a  period  of  twenty 
years?  Counsel  knows  the  facts  of  how  hard  these 
people  were,  and  Mr.  Hopkins  testified  in  the  for- 
mer case  that,  as  far  as  he  was  concerned,  the  bonds 
had  to  be  paid  and  the  contract  had  to  be  paid  to 
the  latter  and  promptly. 
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Mr.  Crouter :     He  has  answered  the  question. 

Mr.  Acret:  Tax  cases  shouldn't  be  tried  like  a 
criminal  case,  by  insinuation  or  innuendo.  I  don't 
think  it  is  high  class. 

The  Court:  The  Court  will  give  such  effect  to 
the  testimony  as  it  feels  it  deserves. 

Q.  (By  Mr.  Crouter) :  Mr.  Birch,  referring  to 
the  agreement  here,  dated  January  10,  1925,  which 
apparently  was  between  you  and  Mrs.  Birch,  the 
first  parties,  and  Louise  Smith  Hopkins,  the  second 
party,  this  being  Exhibit  No.  15  in  the  case,  if  your 
Honor  please,  I  notice  this  was  marked  on  the  face 
of  it,  "Cancelled"  and  below  that  the  name  "Louise 
Smith  Hopkins,  March  15,  1944."  Please  tell  the 
Court  what,  if  anything,  was  done  in  addition  to 
this  document,  with  respect  to  any  cancellation. 

A.  On  this  date  or  just  prior  to  it,  we  paid  them 
$260,000.00,  the  balance  of  the  $310,000.00  that  we 
owed  them  under  the  original  contract. 

The  Court:     How  was  that  paid?  [198] 

The  Witness:     In  cash. 

Q.  (By  Mr.  Crouter)  :  By  "them"  do  you  refer 
to  Louise  Smith  Hopkins  and  also  Ruth  Smith 
Hopkins,  whose  names  are  on  Exhibit  14  ? 

A.    Yes,  sir. 

Q.  Now,  the  Hopkins  sisters  had  an  interest  in 
the  land,  to  begin  with,  that  they  had  acquired 
from  their  parents,  I  suppose,  is  that  correct? 

A.     No,  not  at  all. 

Q.  They  did  have  an  interest  in  some  of  the 
land  prior  to  the  organization  of  any  reclamation 
district,  did  they  not?  A.     Yes. 
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Q.  And  one  or  some  of  the  agreements  you  had 
with  the  Hopkins  sisters  provided  that  you,  per- 
sonally, or  Birch  Ranch  &  Oil  Company  would  pur- 
chase from  the  Hopkins  sisters  all  of  their  land  in 
that  district.  Isn't  that  correct? 

Mr.  Acret:  That  is  objected  to.  The  agreements 
speak  for  themselves.  They  are  in  evidence.  Also, 
the  stipulation  as  to  facts  speaks  for  itself.  The 
witness'  conclusion  on  it  is  immaterial. 

Mr.  Crouter:  I  haven't  had  a  chance  to  read  all 
of  this.   Do  you  mean  Exhibits  14  and  15? 

The  Court:  If  they  are  in  evidence,  it  is  not 
necessary  to  go  into  it  again.  I  thought  counsel  was 
simply  using  that  as  a  predicate  to  another  ques- 
tion. [199] 

Mr.  Crouter :  I  am  getting  back  to  another  ques- 
tion. 

Mr.  Acret:  I  am  referring  to  Exhibits  14  and 
15,  yes. 

Mr.  Crouter:     I  believe  he  could  state  that. 

Q.  (By  Mr.  Crouter)  :  Was  that  the  fact  of  the 
matter,  that  the  agreements,  Exhibits  14  and  15, 
provided  that  you  and  Mrs.  Birch  would  acquire 
all  of  the  interest  that  any  of  the  Hopkins  sisters 
had  in  any  and  all  of  the  lands  which  was  included 
in  the  reclamation  district  ? 

Mr.  Acret:  Just  a  moment.  I  don't  think  it  is 
particularly  dangerous,  but  it  is  always  a  poor  prac- 
tice, I  believe,  to  take  an  agreement  that  is  ten, 
twelve,  or  fifteen  pages,  and  seek  to  interpret  it. 
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The  Court:  I  will  ask  counsel,  is  there  any  con- 
troversy about  that  fact? 

Mr.  Crouter :  Not  so  far  as  I  know,  but  I  do  wish 
to  establish  whether  the  Hopkins  had  any  other 
land. 

The  Court:  What  is  the  materiality  of  this  wit- 
ness saying  it  is  in  there  again,  repeating  it  orally. 

Mr.  Crouter:     I  withdraw  the  pending  question. 

Q.  (By  Mr.  Crouter):  Please  tell  the  Court 
whether  it  is  a  fact  that  you  had  an  agreement  with 
the  Hopkins  sisters  to  purchase  from  them  any  and 
all  bonds  of  the  Reclamation  District  which  might 
have  been  held  by  them,  that  you  would  purchase 
the  bonds,  as  [200]  well  as  the  land,  from  them. 
'Mr.  Acret:  That  is  objected  to  as  not  the  best 
evidence.  The  agreements  which  are  in  evidence,  I 
think  Exhibits  14  and  15,  speak  for  themselves. 

The  Court:  If  the  exhibits  show,  the  Court  is 
not  going  to  permit  the  subject  to  be  explored  by 
oral  testimony,  if  it  is  already  in  evidence. 

Mr.  Crouter:  I  will  cover  it  now  and  at  noon  I 
will  read  the  document. 

Q.  (By  Mr.  Crouter)  :  Were  there  any  bonds 
or  lands,  which  in  any  manner  related  to  the  recla- 
mation district,  which  the  Hopkins  sisters  owned, 
the  purchase  of  which  was  not  covered  by  any  other 
writing  except  Exhibits  14  and  15  before  you? 

A.  And  the  extensions  made  from  time  to  time 
after  the  time  would  have  run,  which  was  1935,  the 
date  that  the  last  purchase  would  have  become  due, 
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having  agreed  to  purchase  ten  per  cent  of  the  bonds, 

beginning  1926. 

Q.  Were  those  extensions  in  writing  or  just 
orally? 

A.  A  very  exacting  written  agreement,  after 
consultation  with  their  attorneys,  and  persuasion 
of  granting  of  an  extension. 

Q.  Now,  I  take  it,  from  your  testimony,  that 
none  of  the  bonds  of  reclamation  district  were  ac- 
tually retired  at  any  time  prior  to  the  conclusion 
of  any  and  all  dealings  with  the  Hopkins  [201] 
sisters.   Is  that  correct? 

A.     Any  bonds  retired  due  us  ? 

Q.  Retired  and  paid  off  and  cancelled  by  the 
county  treasurer? 

Mr.  Acret:  That  is  objected  to  as  calling  for  a 
conclusion.  The  witness  wouldn't  know  the  effect  of 
the  refunding  issuance  of  the  refunding  bonds. 

Mr.  Crouter:     Let's  let  him  answer;  find  out. 

Mr.  Acret :  That  is  quite  important,  your  Honor, 
when  the  law  of  California  permits  repayment 
of  a  first  issue  and  expressly  provides,  by  a  special 
act,  for  a  refunding  issue  of  these  reclamation 
bonds.  I  don't  think  it  is  proper  for  a  witness  to 
be  asked  to  form  a  legal  conclusion. 

The  Court:  The  witness  isn't  required  to  do 
that.  Any  transaction  that  occurred,  with  which 
this  witness  is  familiar,  he  might  testify,  but  the 
effect  of  it  would  not  be  binding  upon  the  Court. 

Mr.  Acret :  It  is  our  contention,  your  Honor,  that 
Act  2480a  provides  for  refunding,  and  that  refund- 
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ing  issue  is  a   repayment  and  the  law   expressly 

contemplated  that  be  done  in  that  manner. 

The  Court:  Well,  the  witness  can't  impeach  the 
law  or  interpret  the  law  for  the  Court.  The  Court 
will  have  to  do  that. 

Mr.  Crouter:  If  your  Honor  please,  what  I 
would  [202]  like  to  know  from  this  witness,  and 
all  I  am  asking  him,  and  your  Honor  appreciates 
that  both  of  us,  it  seems  to  me,  all  of  us  are  working 
in  the  dark  a  little  bit,  because  we  do  not  have  com- 
plete written  records  of  what  was  done.  Now,  the 
question  is  whether  any  of  the  bonds,  the  principal 
of  the  bonds,  was  actually  paid  back  to  any  holders 
by  the  Birch  Ranch  &  Oil  Company,  and  that  is 
my  question  to  Mr.  Birch  right  now. 

The  Court :     Does  he  know  that  or  not  % 

Mr.  Crouter:     I  believe  he  should. 

The  Witness:     Yes,  I  know. 

The  Court:     What  is  the  answer? 

The  Witness:  No,  if  there  had  been  any  re- 
deemed, there  wouldn't  be  a  refunding  issue  for  the 
full  two  million  face  value. 

Q.  (By  Mr.  Crouter)  :  Please  tell  the  Court 
whether  that  was  still  the  situation  at  the  end  of 
the  fiscal  year  1944,  that  no  principal  amount  of  the 
bonds  had  ever  been  paid  back.  A.     No. 

Q.     That  is  the  way  it  stood  %  A.     Yes. 

Mr.  Acret:  I  move  to  strike  that  as  immaterial. 
Under  the  new  refunding  issue,  none  was  due.  So, 
it  is  immaterial.  [203] 

The  Court:     He  can  state  what  his  opinion  was. 


326  Commissioner  of  Internal  Revenue 

(Testimony  of  A.  Otis  Birch.) 

If  it  is  in  conflict  with  the  law,  the  law  would  show, 

and  not  his  opinion. 

Mr.  Acret:  I  think  my  objection  of  record,  as 
I  go  along,  would  be  helpful  to  the  Court  later  on. 

The  Court:    Yes. 

Q.  (By  Mr.  Crouter)  :  Mr.  Birch,  I  will  not 
attempt  to  read  to  you  various  provisions  of  the 
California  law,  but  I  would  like  to  ask  you  whether 
at  any  time  there  was  any  default  in  payments  of 
principal  as  required  under  any  first  bond  ever 
declared  by  any  state,  county,  or  reclamation  author- 
ities, and  any  foreclosure  on  the  property  ever  in- 
stituted by  any  official  body? 

A.  They  instituted  an  action  by  the  Postal  Union 
Company  to  collect  on  those  86  bonds,  but  the  settle- 
ment was  made  with  them,  so  that  the  action  was 
dismissed. 

Q.  But  there  was  never  any  default  declared 
by  any  state  authorities,  as  I  understand  it.  Is  that 
correct  ?  A.     No. 

Q.     You  mean  that  is  correct? 

A.     That  is  correct. 

Q.  During  the  year  1937,  up  until  about  the 
middle  of  1943,  did  I  understand  you  to  say  that 
these  calls  and  assessments  that  you  referred  to, 
as  such,  by  the  county  treasurer,  were  still  made 
during  that  period?  [204] 

A.  No,  I  believe  they  were  not.  There  might 
have  been  one  in  1937,  but  not  subsequent  to  that. 

Q.  Well,  was  there  any  particular  reason  why 
they  were  not,  besides  what  you  have  told  the  Court, 
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I  mean,  any  agreement  or  anything  in  writing  be- 
tween the  corporation,  Birch  Ranch  &  Oil,  and  the 
county  treasurer? 

A.  No,  there  wasn't  any  agreement  or  anything 
that  I  know  of,  except  on  general  principles;  both 
the  county  assessor  in  Yolo  County  and  other  coun- 
ties tried  to  cooperate  with  the  landowners,  to  en- 
able them  to  live,  and  at  the  same  time  the  county 
collect  some  taxes.  I  know  the  taxes,  as  far  as  the 
county  assessor  is  concerned  and  the  county  tax 
collector,  they  made  the  five-year  payment  plan  and 
the  ten-year  payment  plan. 

The  Court:  Ad  valorem  taxes,  you  are  speaking 
of,  five-year  payment  plan  ? 

The  Witness :    Yes. 

The  Court:  They  couldn't  pay  their  ad  valorem 
taxes  ? 

The  Witness :  Couldn  't  pay  the  land  taxes  in  the 
extended  time,  but  would  pay — would  pay  interest 
on  the  current  payments. 

The  Court:  Is  that  taxes  on  levy  districts  or  is 
that  the  general  state  taxes? 

The  Witness:  That  was  the  general  state  taxes, 
but  I  am  merely  reciting  that  as  a  comparison.  It 
might  have  been  [205]  the  same  thought  in  mind 
with  the  county  treasurer,  that  he  wasn't  going  to 
assess  land  or  make  calls  when  he  knew  the  property 
owners  couldn't  pay. 

Q.  (By  Mr.  Crouter)  :  I  suppose  then,  in  1943, 
there  was  a  large  amount  of  unpaid  and  overdue 
money,  whether  you  call  it  taxes  or  interest,  due  on 


328  Commissioner  of  Internal  Revenue 

(Testimony  of  A.  Otis  Birch.) 

bonds  that  were  payable,  which  sums  were  payable 

to  the  county  treasurer,  according  to  the  records'? 

A.    Yes. 

Q.     That  was  the  real  situation?  A.     Yes. 

Q.  But  the  county  was  not  doing  anything  about 
that,  as  far  as  foreclosing  on  the  land,  was  it? 

A.  No,  they  didn't  foreclose.  If  they  hadn't 
made  any  calls,  there  wasn't  anything  in  default, 
no  action  taken. 

Q.  You  had  to  have  a  call  by  the  county  treasurer 
before  there  was  any  default  ? 

A.  And  the  sale  of  the  land,  in  the  absence  of 
payment  of  the  call. 

The  Court:  First  a  call,  then  a  default,  then  a 
sale? 

The  Witness:    Yes,  sir. 

Mr.  Acret :  Your  Honor  means  in  event  of  failure 
to  respond  to  the  call.  Is  that  what  Your  Honor 
means  ? 

The  Court:    Yes.  [206] 

Q.  (By  Mr.  Crouter) :  Are  you  able  to  tell  the 
Court  what  periods  the  amount  of  interest,  as  re- 
flected by  Exhibits  9,  10,  11  and  12,  referred  to, 
when  these  checks  were  issued  here  and  payments 
were  made,  as  shown  by  these  exhibits.  What  I 
mean  is,  was  that  current  interest  or  interest  or 
taxes,  or  did  it  relate  to  1940,  1942,  or  what  period 
did  that  relate  to,  if  you  know? 

A.  I  believe  the  first  call  made  after  that  de- 
ferred call  took  place  was  to  cover  coupons  that 
had  matured.     After  those  coupons,   all  past  due 
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coupons,  had  been  redeemed,  then  regular  calls  were 
made  for  the  current  accumulation  and  maturity  of 
the  interest  on  the  bonds. 

Mr.  Acret:  I  didn't  object  to  this.  I  didn't 
examine  this  witness,  your  Honor,  on  that  matter, 
because  I  didn't  know  he  had  any  familiarity  with 
it.  Mr.  Landrum  was  the  one  put  on  with  respect 
to  those  payments,  since  he  is  the  bookkeeper. 

Mr.  Crouter :  I  believe  it  is  a  part  of  the  general 
picture. 

Mr.  Acret:  I  think  the  witness  has  answered  it, 
but  I  believe  he  is  out  of  his  field,  the  purpose  for 
which  he  was  put  on  the  stand. 

Q.  (By  Mr.  Crouter) :  Referring  to  Exhibit 
No.  12,  Mr.  Birch,  and  the  reference  here  in  the 
attached  document  of  August  14,  1944,  [207]  read- 
ing as  follows:  "Payment  to  cover  the  unpaid  por- 
tion of  Call  No.  21,  dated  December  1,  1935, 
together  with  penalty  thereon,  R.  E.  C.  Dist.  No. 
2035,  $37,325.28."  Now,  that  indicates  to  you,  does 
it  not,  Mr.  Birch,  that  the  call  then  was  for  amounts 
which,  according  to  the  records,  apparently  were 
due  as  of  certain  prior  years'? 

Mr.  Acret:  That  is  objected  to  as  argumentative; 
calls  for  a  conclusion  of  the  witness.  The  document 
speaks  for  itself. 

The  Court:  I  think  the  document  would  be  the 
best  evidence. 

Q.  (By  Mr.  Crouter) :  Referring  to  Exhibits 
9,  10,  11  and  12,  Mr.  Birch,  please  tell  the  Court 
whether  it  made  any  difference  to  the  actual  ranch 
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operations  of  Birch  Ranch  &  Oil  Company,  during 
the  fiscal  year  1944,  whether  those  payments  were 
made  or  not.  I  mean,  could  you  still  operate  the 
ranch,  and  so  forth? 

Mr.  Acret:    That  is  objected  to  as  argumentative. 

The  Court:  What  is  the  materiality  of  that 
question? 

Mr.  Crouter:  I  want  to  know  whether  this  was 
a  necessary  condition  to  operation  in  any  manner, 
either  by  any  court  proceedings  or  official  demand 
of  a  county  tax  collector,  anything  of  sort ;  whether 
there  is  any  other  reason  for  making  the  payments 
at  this  particular  time. 

Mr.  Acret :  Section  23  C2E,  I  think  it  is,  provides 
for  deductions  for  interest  paid  to  meet  local  bene- 
fits on  assessment  bonds,  and  I  think  the  law  speaks 
for  itself,  and  the  call  shows  what  it  is  for.  It 
seems  to  me  those  four  documents  cover  the  whole 
case,  combined  with  the  law  of  the  reclamation  act. 

Mr.  Crouter:  I  will  withdraw  the  pending  ques- 
tion. 

The  Court :    It  is  withdrawn. 

Q.  (By  Mr.  Crouter)  :  Mr.  Birch,  you  testified 
before  Judge  Turner  in  the  prior  proceeding,  which 
has  been  referred  to  here,  in  April,  1943,  did  you 
not?  A.     Yes. 

Q.  Do  you  recall  at  that  time  there  was  a  ques- 
tion involved  as  to  whether  the  ranch  was  on  the 
accrual  or  cash  basis  of  accounting? 

A.     That  is  correct. 

Q.     Please  tell  the  Court  whether  after  that  pro- 
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ceeding  had  been  heard  by  Judge  Turner,  and  the 
case  was  decided,  you  then  held  certain  conferences 
with  your  representatives  and  decided  that  there 
was  a  question  of  the  ranch  being  on  the  cash  basis 
of  accounting,  you  would  then  make  actual  pay- 
ments to  the  county  treasurer,  and  by  "you"  I  mean 
the  Birch  Ranch  &  Oil  Company.  Isn't  that  one  of 
the  reasons  those  payments  were  actually  made  in 
1943  and  1944? 

A.  No.  The  reason  we  paid  them  was  because 
we  were  able  [209]  to  raise  the  funds  to  pay  them. 
Prior  to  that  time,  during  that  depression  of  about 
from  1931  to  1933,  we  didn't  even  operate  the  ranch 
and  couldn't  pay  the  taxes,  the  county  taxes,  I 
mean  to  say,  and  we  were  unable  to  refinance  our 
obligations  to  raise  any  funds  to  apply  on  taxes, 
either  the  county,  to  the  county  tax  collector,  on  the 
land  or  the  assessment  on  the  reclamation  district. 

Q.  Very  well.  Please  tell  the  Court  what  the 
facts  were,  whether  it  is  not  true  that  you  did  on 
certain  occasions  make  arrangements  to  borrow 
money  from  one  of  the  California  banks,  perhaps  of 
Sacramento,  and  get  a  certified  check  or  several 
checks  that  would  be  payable  to  the  county  treas- 
urer, and  actually  paid  to  the  county  treasurer,  and 
then  at  about  the  same  time  you  would  secure  an- 
other check  or  several  checks  from  the  county  treas- 
urer, representing  payments  of  this  tax  exempt 
interest,  and  that  check  from  the  county  treasurer 
went  back  to  the  bank,  paid  for  money  which  you 
had  borrowed. 
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Mr.  Acret:    That  is  objected  to  as  immaterial. 

The  Court:  I  will  overrule  the  objection.  If  he 
knows,  he  may  answer.  Did  that  happen,  as  has 
been  detailed  to  you  by  the  question  ? 

The  Witness:  I  don't  recall  borrowing  money  of 
a  bank  temporarily  to  pay  an  assessment. 

Q.  (By  Mr.  Cr outer)  :  Would  you  say  that 
never  happened?  [210] 

A.  Yes,  I  would  say  that  the  loans  that  we  got 
from  the  bank  were  for  the  operation  of  the  ranch 
or  for  some  other  purpose,  and  not  for  the  purpose 
of  paying  an  assessment. 

Q.  (By  Mr.  Crouter)  :  What  was  the  situation 
as  to  whether  all  amounts  due  on  any  bonds,  accord- 
ing to  their  terms,  were  all  paid  up  prior  to  the 
transactions  you  have  mentioned  with  Mr.  Rasmus- 
sen  and  the  Woodland  Farms,  Inc.  Were  any  and 
all  payments  made  paid  up  prior  to  the  transaction 
with  Mr.  Rasmussen? 

A.  All  of  the  coupons,  I  believe,  were  paid,  but 
the  bonds  hadn't  been  paid  for  in  full  to  the 
Hopkins. 

Q.  I  mean,  with  respect  to  amounts  due  the 
county  treasurer,  under  the  interest  on  bonds  or 
taxes  on  bonds,  as  you  have  referred  to,  were  all  of 
those  amounts  cleared  up  of  record  at  the  time  the 
option  was  exercised  and  the  deal  was  cleared  out 
with  Mr.  Rasmussen  and  Woodland  Farms'? 

A.  I  can't  recall  the  exact  date  when  all  the 
arrears  of  past  due  coupons  were  taken  up.    I  know 
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they  were  completed  in  1944,  but  whether  it  was 

completed  in  1943,  I  wouldn't  be  able  to  say. 

Q.  Do  you  recall,  in  June,  1946,  there  was  one 
payment  or  there  were  several  payments  aggregating 
$474,272.53  paid  to  the  county  treasurer,  and  at 
about  the  same  time  there  was  one  check  or  there 
were  several  checks  aggregating  $480,000.00,  [211] 
which  were  paid  by  the  county  treasurer  back  to  the 
holders  of  bond  coupons  ? 

A.  That  was  closing  up  everything  that  was  due 
and  past  due,  going  out  of  this  sale  under  the  option. 

Q.     Did  the  Birch  Ranch  &  Oil  Company 

Mr.  Acret :  Just  a  moment.  If  that  is  subsequent 
to  September  30,  1944,  it  is  immaterial.  I  move  it 
be  stricken,  because  the  date  is  not  shown. 

Mr.  Crouter :  I  believe  it  is  relevant  and  material. 
We  are  concerned  with  this  whole  picture. 

The  Court:  I  will  overrule  the  objection.  It  is 
already  in  evidence. 

Mr.  Acret:  I  am  making  these  objections,  your 
Honor,  so  that  issues  won't  be  injected  that  will  un- 
duly extend  the  proceedings. 

The  Court:  The  Court  doesn't  want  to  extend 
beyond  what  is  absolutely  necessary,  because  the 
record  is  large  enough  now.  I  trust  counsel  will 
help  to  hold  it  down. 

Mr.  Crouter :  Yes,  I  will  endeavor  to  do  my  best, 
if  the  Court  please. 

Q.  (By  Mr.  Crouter)  :  Mr.  Birch,  do  you  have 
with  you  any  official  documents  from  the  Commis- 
sioner of  Internal  Revenue  relating  to  any  accept- 


334  Commissioner  of  Internal  Revenue 

(Testimony  of  A.  Otis  Birch.) 

ance  of  a  prior  return  or  any  adjustment  of  a  prior 
return  with  respect  to  this  question  of  interest  de- 
ductions? [212] 

A.     I  haven't  anything  personally. 

Mr.  Crouter:  Perhaps,  your  Honor,  counsel  can 
show  me  something  on  that. 

Mr.  Acret:  I  think  we  put  in  a  letter  of  about 
1931. 

Mr.  Crouter:  During  the  noon  recess,  I  will  be 
glad  to  see  what  we  have. 

The  Court :  Yes,  during  the  noon  recess,  check  on 
those  things,  if  you  will. 

Q.  (By  Mr.  Crouter)  :  Eeferring  to  your  testi- 
mony that  you  had  no  intention  at  any  time  to  avoid 
taxes,  please  tell  the  Court  whether  it  is  a  fact  that 
in  connection  with  your  original  organization  of  the 
Reclamation  District,  you  did  understand  and  have 
the  intention  of  receiving  from  the  county  treasurer 
these  various  amounts  of  so-called  tax  exempt  in- 
terest. A.     My  original  understanding 

Q.  Yes,  whether  you  were  informed  of  that  and 
that  was  naturally  a  part  of  the  original  plan,  as 
you  started  out,  and  a  part  of  the  plan  as  it  actually 
operated  ? 

A.  I  know  that  is  provided  for  in  the  statutes  of 
the  state,  that  if  bonds  are  issued,  they  will  be  tax 
exempt,  but  that  didn't  enter  into  this  thing  of  or- 
ganizing a  district  for  the  purpose  of  receiving 
bonds.  It  was  represented  to  me  by  the  Reclama- 
tion Board  that  if  we  performed  this  work 

Mr.  Acret:     I  ask  the  witness  be  instructed  to 
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answer  [213]  the  question,  and  not  inject  other  issues. 

The  Court :    Don't  get  off  into  some  other  question. 

Mr.  Cr outer:  I  just  wanted  an  answer  to  the 
question.  I  asked,  as  best  you  can,  but  give  us  what- 
ever explanation  you  want  to  make. 

The  Court :  He  was  explaining  he  understood  the 
law,  but  that  didn't  induce  him  to  take  this  action,  as 
I  understand.  [214] 

Q.  (By  Mr.  Crouter) :  Please  tell  the  Court 
what,  if  any,  reason  there  was  for  not  paying  off 
any  part  of  the  principal  amoimt  as  the  first  bond 
became  due,  as  they  were  originally  issued. 

A.  We  didn't  have  the  funds  and  it  was  a  com- 
mon practice  for  all  districts  to  refund  bonds  from 
time  to  time. 

Q.     That  is,  just  reissue  other  bonds? 

A.     Yes.     That  is  provided  for. 

Q.  Well,  in  1935,  your  first  bond  became  due, 
didn't  it?  A.    Yes. 

Q.     That  is,  the  principal  as  well  as  interest? 

A.  Yes,  and  we  were  under  quite  a  depression 
then  yet.  We  hadn't  recovered  at  all,  and  could  not 
meet  the  payments  and,  therefore,  the  only  alterna- 
tive was  to  have  a  new  issue. 

Q.  Do  you  have  any  balance  sheets  or  financial 
accounts  of  your  corporation  for  these  various  years, 
so  we  could  see  exactly  what  the  financial  condition 
of  Birch  Banch  &  Oil  Company  was  during  each  of 
these  years? 

A.  No,  I  am  not  the  bookkeeper.  I  couldn't 
read  them  if  I  had  them. 
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Q.  You  have  not  brought  anything  of  that  sort 
to  the  Court?  A.     No. 

Mr.  Acret:  When  Mr.  Landrum  was  here,  I  be- 
lieve he  stated  he  had  the  books  with  him.  He  was 
the  bookkeeper.  [215] 

Mr.  Crouter:  I  don't  recall  any  such.  I  believe 
that  record  speaks  for  itself,  anyway. 

Mr.  Acret :  Yes,  and  I  am  having  it  speak  further, 
and  I  believe  I  stated  the  books  were  available  for 
counsel's  inspection.  Further  than  that,  if  he  de- 
sires Mr.  Landrum  to  be  back  with  them,  he  only 
has  to  so  state. 

Q.  (By  Mr.  Crouter) :  Mr.  Birch,  have  you  ever 
added  up  the  total  amounts  paid  to  the  County 
Treasury  by  Birch  Ranch  &  Oil  Company,  or  by 
anyone  on  behalf  of  that  company,  as  amounts  of 
interest  or  taxes  on  these  calls  or  assessments  % 

Mr.  Acret:  That  is  objected  to  as  argumentative, 
your  Honor.  It  is  obvious  that  the  accruing  in- 
terest is  the  fixed  amount,  six  per  cent  a  year  on  two 
million  dollars,  whatever  number  of  years  it  is,  and 
besides  that,  it  is  immaterial,  irrelevant,  and  tends 
to  prove  nothing.  He  has  to  pay  whatever  the  law 
requires. 

The  Court:  The  Court  didn't  get  the  question. 
Will  you  read  the  question,  Miss  Reporter1? 

(The  question  was  read.) 

The  Witness:    No. 

Q.  (By  Mr.  Crouter) :  But,  as  I  understand, 
your  testimony  is  that  any  and  all  payments  which 
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were  made  were  merely  on  the  call  for  interest  or 
taxes,  and  that  none  of  that  related  to  any  pay- 
ment [216]  of  principal  amount  of  bonds. 

A.  No,  nor  didn't  include  any  expenses,  other 
expenses  of  the  district. 

Q.  I  believe  our  stipulated  facts  show  that  those 
other  expenses  of  operating,  and  so  forth,  were  paid 
and  handled  by  the  ranch  itself? 

A.  Yes,  but  if  we  had  to  set  up  a  set  of  books  to 
operate  the  district  and  employ  an  office  force  and 
draw  salaries  on  the  administration  of  the  affairs  of 
the  company,  we  would  have  created  an  additional 
cost,  and  that  would  result  in  additional  bonds  being- 
issued  to  meet  the  costs. 

Q.  Now,  referring  to  your  testimony  about  your 
intentions  when  this  reclamation  district  was  first 
organized,  I  suppose  you  had  some  legal  advice 
from  this  legal  firm  of  Armneld  &  Eddy  with  respect 
to  the  tax  phase  of  that  matter,  did  you  not,  Mr. 
Birch? 

Mr.  Acret :  That  is  objected  to,  counsel,  as  assum- 
ing something  not  in  evidence. 

The  Court:    Ask  him  if  he  had;  not  assuming. 

Q.  (By  Mr.  Crouter)  :  That  is  my  question : 
Did  you? 

A.  No,  I  didn't  have  the  details  taken  care  of. 
We  had  this  Mr.  Conaway  and  Mr.  Hopkins,  who 
were  active  members  in  the  ranch.  Just  what  they 
conferred  with  the  attorneys,  I  don't  know.  [217] 

Q.  Did  you,  yourself,  receive  any  advice  from 
any  attorney  or  accountant  with  respect  to  the  tax 
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phase  of  that  matter,  prior  to  the  organization  of 

any  reclamation  district? 

A.  No,  and,  furthermore,  we  didn't  have  any 
thought  in  mind  of  ever  getting  out  a  bond  issue. 

Q.  How  did  you  learn  of  the  tax  exempt  phase 
of  that  matter,  if  you  can  recall,  back  when  it  first 
came  to  your  attention?  That  was  a  matter  of 
State  law,  of  course,  but  when  did  that  first  come  to 
your  attention? 

A.    After  we  received  the  bonds  in  1925. 

Q.  You  did  not  know  of  it,  then,  before  that 
time  ?  A.     No. 

Q.  Referring  to  some  of  your  testimony  on  direct 
examination,  by  Mr.  Acret,  with  respect  to  the  time 
that  you  waited  either  for  money  for  the  work  that 
you  did,  or  for  something  else  from  the  district,  it 
is  true,  isn't  it,  that  you  never  did  receive  any  money 
from  the  Reclamation  District  for  the  work  either 
you  did  individually  or  Birch  Ranch  &  Oil  Company 
had  done  on  the  land  ? 

Mr.  Acret:  Just  a  moment.  That  is  objected  to 
as  argumentative,  immaterial,  your  Honor.  The 
statute  provides  that  the  County  may  pay  in  the 
warrant.  That  is  the  same  as  money,  and  it  is  im- 
material. 

The  Court :  He  can  state  what  he  did,  whether  he 
received  cash  or  warrants.  [218] 

Q.  (By  Mr.  Crouter)  :  So  that  you  will  under- 
stand, I  am  referring  to  a  question  which,  as  I  re- 
call, was:  "How  long  did  you  wait  for  your  money 
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for  the  work  that  you  and  Mr.  Conaway  did  in  im- 
proving the  district?" 

I  want  you  to  tell  the  Court  whether  you  ever 
received  any  actual  money  from  the  County  or 
Reclamation  District  for  that  work. 

A.  I  never  received  any  money.  I  understood  at 
the  time  the  question  was  put,  "Did  we  have  any 
settlement,"  and  the  settlement  was  the  issuance  of 
this  warrant  and  the  exchange  of  the  warrant  for 
the  bonds  that  were  then  ready  to  be  floated. 

Mr.  Crouter:  I  have  quite  a  bit  more  to  go,  if 
the  Court  please. 

The  Court:  We  had  better  recess  until  2:00 
o'clock,  and  counsel,  in  the  meantime,  can  check  on 
the  records  on  some  of  these  matters. 

We  will  take  a  recess  until  2:00  o'clock. 

(Whereupon,    at   12:15   p.m.,   a   recess    was 
taken  until  2:00  o'clock  p.m.  of  the  same  day.) 

Afternoon  Session 

The  Court:    Proceed. 

Mr.  Crouter:  If  your  Honor  please,  with  Mr. 
Acret's  kind  permission,  Respondent  at  this  time 
would  like  to  call  a  witness  from  the  Collector's 
Office  with  respect  to  a  very  limited  matter. 

The  Court :    Very  well. 

Mr.  Crouter:  Miss  Madeleine  Webb,  will  you 
please  be  sworn  and  take  the  stand*? 
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Mx\DELEINE  WEBB 
called  as  a  witness  for  and  on  behalf  of  the  Respond- 
ent, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Crouter: 

Q.     I  believe  your  name  is  Madeleine  Webb  ? 

A.    Yes. 

Q.     Please  tell  the  Court  your  present  occupation. 

A.  I  am  a  clerk  in  the  Collector  of  Internal 
Revenue  Office,  in  the  Income  Accounts  Correspond- 
ence Section. 

Q.     Of  what  office? 

A.     Of  the  Collector  of  Internal  Revenue. 

Q.  And  that  is  for  the  Sixth  Collection  District 
of  California? 

A.     The  Sixth  Collection  District  of  California. 

Q.    Located  right  here  at  Los  Angeles? 

A.    Yes,  sir. 

Q.  About  how  long  have  you  been  connected  with 
the  Office  in  any  capacity  ? 

A.     A  little  over  four  years. 

Q.  Please  tell  the  Court  what,  if  any,  general 
knowledge  you  have  of  the  records  of  the  Collector's 
Office,  particularly  with  respect  to  the  making  and 
keeping  of  records  concerning  payments  on  any 
asserted  income  and  declared  value  excess  profits 
taxes. 

Mr.  Acret:  There  is  no  question  as  to  the  lady's 
qualifications  or  the  competency  of  this  testimony. 
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Mr.  Crouter:    Thank  you. 

Q.  (By  Mr.  Crouter) :  I  show  you  Exhibit  4 
in  this  case  on  hearing  before  the  Tax  Court,  and 
call  your  attention  to  the  fact  that  this  is  headed 
"Taxpayer's  Receipt"  and  it  is  for  an  amount  of 
$12,398.85. 

Have  you,  at  my  request,  examined  the  original 
records  of  the  Collector's  Office  to  ascertain  exactly 
what  those  records  show  with  respect  to  the  question 
whether  or  not  that  total  sum  has  been  assessed 
against  a  taxpayer  known  as  Birch  Ranch  &  Oil 
Company  ? 

Mr.  Acret:  I  think  that  is  irrelevant  and  imma- 
terial, self-serving.  [221] 

The  Court :    Overruled. 

Q.  (By  Mr.  Crouter)  :  The  question  is,  first, 
whether  you  examined.  A.    Yes. 

Q.  Did  you  learn  anything  from  the  records  re- 
lating to  that  identical  amount  I 

A.    Yes,  I  did. 

Q.  Did  I  understand  your  examination  was 
based  on  the  original  permanent  records  of  the 
Collector's  Office?  A.     Yes,  sir. 

Q.  Will  you  please  tell  the  Court  exactly  what 
those  records  show  with  respect  to  the  payment  of 
any  such  total  sum  as  I  mentioned  ? 

Mr.  Acret:    I  am  not  making  further  objection. 

The  Court :  I  understand  your  exceptions  to  this 
testimony. 

The  Witness:  The  Collector's  record  does  dis- 
close that  a  remittance  of  $12,398.85  was  received  in 
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the  Office  on  July  7,  1947,  to  apply  on  an  additional 
tax  for  the  fiscal  year  ended  September  30,  1941, 
for  the  Birch  Ranch  &  Oil  Company. 

Q.  (By  Mr.  Crouter)  :  Does  it  indicate  what 
kind  of  taxes? 

A.  It  indicates  additional  income  and  excess 
profit  tax  for  the  fiscal  year  ended  July  30,  1941. 
This  remittance  was  [222]  received,  and  since  there 
was  no  assessment  on  the  Collector's  records,  it  was 
deposited  in  the  unidentified  accounts,  which  is 
termed  U9-D  Suspense  Accounts." 

Q.     About  what  date  was  that  done? 

A.  That  was  upon  receipt  of  same  deposited  in 
the  9-D  Account. 

Q.     Very  well.    Please  proceed. 

A.  It  remained  there  from  the  time — may  I  ex- 
plain it  this  way,  that  if  this  remittance — any  remit- 
tance received  after  July  1, 1947,  up  to  and  including 
June  30,  1948,  which  is  the  fiscal  year  of  the  Col- 
lector's Office,  a  remittance  remains  in  the  unidenti- 
fied accounts  until  such  time  assessment  is  set  up 
on  the  lists  to  which  it  could  be  applied,  and  then 
January  of  1949,  it  is  taken  from  the  cashier's  sec- 
tion, that  9-D,  and  deposited  with  the  Income  Tax 
Account  Section  50,  where  it  remains  until  an  assess- 
ment comes  through  to  which  it  could  be  applied. 

Q.  Is  that  Section  50  Account  known  by  any 
other  popular  designation? 

A.    Unidentified  accounts. 

Q.  Did  the  Collector  have  anything  which  was 
classified  as  a  suspense  account? 
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A.  Yes,  also  called  a  Suspense  Account,  Mr. 
Crouter. 

Q.     The  Section  50  Account? 

A.     Section  50.  [223] 

Q.  What  is  the  present  status  of  the  records  of 
the  Collector's  Office  with  respect  to  that  identical 
amount  of  $12,398.85  <? 

A.  At  the  present  time  it  is  in  Section  50,  the 
suspense  account,  under  Account  No.  January 
501228  on  the  '49  list,  where  it  will  remain  until  an 
assessment  is  recorded  on  the  Collector's  list,  and  at 
which  time  it  will  be  transferred  to  the  assessment. 

Mr.  Crouter:    You  may  examine. 

Mr.  Acret :  No  questions.  You  understand,  your 
Honor,  our  exception  ran  to  all  this  testimony'? 

The  Court :  I  understand  the  Petitioner  reserves 
the  exception  to  all  the  material,  as  being  immaterial 
and  irrelevant. 

(Witness  excused.) 

Whereupon, 

A.  OTIS  BIRCH 
called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  previously  duly  sworn,  resumed 
the  stand  and  testified  further  as  follows : 

Cross-Examination 
(Continued) 
By  Mr.  Crouter: 

Q.  I  would  like  to  show  you  Exhibit  No.  7  in 
evidence,  and,  if  your  Honor  please,  this  is  the  group 
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of  documents  which  relate  to  an  election.  It  is 
headed,  "In  the  Matter  of  the  [224]  Legality  and 
Validity  of  Refunding  Bonds  of  Reclamation  Dis- 
trict 2035  Authorized  at  an  Election  Held  in  Said 
District  on  December  4,  1934." 

Now,  Mr.  Birch,  I  suppose  you  were  familiar, 
perhaps  not  with  the  details,  but  the  fact  that  pro- 
ceedings such  as  shown  by  Exhibit  No.  7  here  were 
being  instituted  in  court  at  about  that  time. 

A.  I  heard  of  it,  but  I  didn't  attend  the  court 
session. 

Q.     You  did  not  attend  the  court  session? 

A.     No. 

Q.  One  of  the  original  or  first  documents  there 
seems  to  be  what  is  headed  "Complaint."  That  is 
this  Docket  220,  filed  in  the  County  Court  of  Yolo 
County,  and  the  caption  of  the  proceeding  seems  to 
be:  "Reclamation  District  No.  2035,  Plaintiff, 
versus  The  Lands  in  Said  Reclamation  District  No. 
2035,  and  All  Persons  Owning  the  Same  or  Inter- 
ested Therein,  Defendants."  Now,  the  owners  of 
the  bonds  of  the  Reclamation  District  at  that  time, — 
you  see,  that  is  filed  April  26,  1935 — I  believe  you 
have  told  us  about  all  the  owners  of  the  bonds  out- 
standing at  that  time,  have  you  not? 

A.    What  was  the  question? 

Q.     You  have  told  us  about  who  owned  the  bonds  I 

A.    Yes. 

Q.     I  think  the  record  establishes  that? 

A.    Yes.  [225] 

Q.    Now,  referring  to  the  parties  designated  de- 
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fendants,  "The  Lands  in  Said  District  and  All  Per- 
sons Owning  the  Same  or  Interested  Therein,"  can 
you  tell  us,  in  a  rather  specific  way,  who  held  the 
deeds  on  all  the  lands  that  were  involved  there,  and 
exactly  who  these  defendants  were,  the  corporations 
or  persons  involved,  just  thinking  back  at  that  time? 

Mr.  Acret:  I  think  that  is  immaterial,  your 
Honor,  as  to  this  particular  proceeding. 

The  Court :    I  don 't  see  the  materiality. 

Mr.  Acret :  There  is  a  stipulation  as  to  who  owns 
the  lands. 

The  Court :  What  is  the  pertinency  of  that  testi- 
mony % 

Mr.  Crouter:  Well,  the  purpose  is  to  show  the 
identity  of  interest,  if  any,  between  the  parties  to 
the  proceedings,  if  the  Court  please.  I  have  in 
mind  the  question  which  will  be  argued  on  brief, 
as  to  whether  the  proceedings  reflected  in  the  State 
Court,  the  first  page,  of  course,  showing  a  default  in 
that  proceeding,  whether  that  was  a  regular  litigated 
result  and,  if  so,  who  the  parties  were. 

The  Court:  The  Court  is  not  going  to  permit  a 
collateral  attack  on  a  judgment.  I  am  not  going 
into  that  matter.  I  don't  think  it  is  proper  in  this 
court. 

Mr.  Crouter:  May  the  Respondent  have  an  ex- 
ception % 

The  Court :    Yes,  indeed. 

Mr.  Crouter:  Would  your  Honor  permit  one 
question  [226]  as  to  whether  the  Birch  Ranch  & 
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Oil  Company  or  Mr.  Birch,  individually,  was  a  de- 
fendant in  this  proceeding  % 

The  Court :    Yes,  that  is  all  right. 

Q.  (By  Mr.  Crouter)  :  Please  tell  the  Court,  Mr. 
Birch,  first,  whether  the  Petitioner,  the  Birch  Ranch 
&  Oil  Company,  was  a  defendant  in  this  proceeding. 
In  other  words,  did  it  own  lands  within  that  district, 
so  that  under  the  classification  it  was  a  defendant  *? 

A.  Yes.  As  I  understand  the  Court  proceeding, 
it  would  name  the  land  in  the  Reclamation  District 
and  the  individuals  owning  the  lands,  and  the  pur- 
pose of  the  action  was  to  validate 

The  Court:  The  question  is  whether  or  not  the 
Birch  Company  owned  any  land  at  that  time. 

The  Witness :    All  but  one  parcel. 

The  Court:    They  didn't  own  all  the  land? 

Mr.  Acret:  I  would  be  willing  to  stipulate  that 
at  that  time  it  owned  all  but  one  parcel. 

The  Court :    All  right.    Save  time.    So  stipulated  ? 

Mr.  Crouter :  Yes,  I  am  glad  to  accept  the  stipu- 
lation. 

Mr.  Acret:  That  doesn't,  however,  waive  my  ob- 
jection that  it  is  immaterial,  because  it  is  my  theory 
that  when  a  street  assessment  is  once  validly  put  in 
front  of  my  lot,  if  I  subsequently  buy  some  of  the 
street  bonds  in  that  assessment,  that  doesn't  invali- 
date the  assessment  against  my  lot.  [227] 

The  Court :    Yes,  I  understand. 

Q.  (By  Mr.  Crouter) :  Now,  Mr.  Birch,  our 
stipulated  facts  indicate  that  there  were  about  21,- 
000   acres   in  the   assessment,   or  the   Reclamation 
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District.  That  was  back  at  an  earlier  stage,  I  be- 
lieve, and  what  I  would  like  to  have  you  tell  the 
Court  is  the  amount  of  land  that  was  included  in 
this  court  proceeding  here  not  owned  by  the  Birch 
Ranch  &  Oil  Company.  How  extensive  was  it,  how 
many  acres  I  A.     320  acres. 

Q.     Do  you  remember  who  owned  that  320  acres  ? 

A.    A  man  whose  name  is  Mr.  Swanson. 

Q.  Prior  to  the  organization  of  the  Birch  Ranch 
&  Oil  Company,  who  owned  the  land  that  was  in- 
cluded in  that  district;  who  held  the  title  to  it,  if 
you  remember? 

A.  Originally,  there  were  several,  but  as  time 
went  on,  Mrs.  Birch  and  I  acquired  all  of  the 
property. 

Mr.  Crouter :  I  may  say,  if  the  Court  please,  that 
since  the  original  stipulation  of  facts  was  filed,  we 
have,  by  agreement,  had  it  numbered,  so  that  each 
paragraph  bears  a  number  and  the  paragraphs  are 
numbered  from  1  through  25. 

The  Court :  That  is  so  it  can  be  conveniently  re- 
ferred to. 

Mr.  Acret:  I  numbered  my  copies  similarly,  so 
we  will  be  able  to  refer  to  them.  [228] 

The  Court:  Has  that  been  done  with  the  one 
placed  in  the  custody  of  the  Clerk? 

Mr.  Crouter:  Yes,  it  has.  We  took  that  liberty, 
hoping  it  would  be  agreeable  to  your  Honor. 

The  Court :    Yes. 

Q.  (By  Mr.  Crouter) :  Mr.  Birch,  please  tell 
the  Court,  in  a  general  way,  whether  most  of  the 
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land  of  the  Birch  Ranch  &  Oil  Company  was  being 
cultivated  or  the  approximate  amount  that  was  be- 
ing cultivated,  put  to  cultivation  and  growing  of 
crops,  and  what  amount  was  pasture,  and  so  forth. 

A.  About  half  and  half  divided.  The  land  in  the 
by-pass  amounted  to  about  8,500  acres,  and  in  what 
was  called  the  Settling  Basin,  that  the  State  created, 
was  4,000  acres,  and  the  ranch  together,  comprising 
twenty-one  or  twenty-two  thousand  acres.  That 
would  be  almost  a  fifty-fifty  division. 

I  might  add,  though,  there  were  some  1,300  acres 
outside  of  the  district  that  belonged  to  the  ranch. 

Q.  Did  the  County  Treasurer  ever  make  any 
call  or  demand  for  a  payment  by  the  Birch  Ranch 
&  Oil  Company  of  any  principal  amount  on  the 
bonds  there  ? 

Mr.  Acret:  That  is  objected  to  as  immaterial. 
The  evidence  showed  no  principal  amount  came  due 
until  1935. 

The  Court :    I  will  overrule  the  objection. 

The  Witness:  No,  there  was  no  call  ever  made 
for  [229]  retiring  any  of  the  bonds. 

Q.  (By  Mr.  Cr outer)  :  Was  Mr.  Swanson  re- 
lated to  you  in  any  manner  ? 

A.     No,  not  at  all. 

Q.  Mr.  Birch,  do  you  recall  whether  at  any  time 
in  1943  there  was  any  payment  made  to  the  County 
Treasurer  in  the  name  and  by  check  of  the  Birch 
Securities  Company? 

A.     No.    I  recall  that  there  wouldn't  be  any. 

Q.     There  would  not  be  any? 
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A.     There  would  not  be  any,  no. 

Q.  Do  you  recall  that  there  was  ever  any  mix-up 
between  the  Birch  Securities  Company  and  the 
Birch  Ranch  &  Oil  Company? 

A.     Not  to  my  knowledge. 

Mr.  Crouter:  I  believe  that  is  all,  if  the  Court 
please. 

The  Court :    Any  further  questions  by  Petitioner  ? 

Mr.  Acret:  If  your  Honor  please,  one  or  two 
questions. 

Redirect  Examination 

By  Mr.  Acret : 

Q.  Mr.  Birch,  you  testified  here  about  the  Great 
Republic's  purchase  of  the  bonds.  Do  you  know 
how  they  came  to  purchase  the  bonds,  the  Great  Re- 
public Life  Insurance  Company? 

A.     Just  an  investment.  [230] 

Q.  That  is,  the  bonds  were  investments  for  trust 
purposes  ? 

A.  Yes,  or  for  deposit  in  the  reserve  of  the 
company. 

Q.  You  didn't  have  anything  to  do  with  their 
buying  the  bonds,  or  did  you  have  anything  to  do 
with  that? 

A.  I  believe  Mr.  Conaway  really  delivered  the 
bonds  to  the  insurance  company.  I  was  on  the  board 
of  directors  and  the  executive  committee  of  the  in- 
surance company.    I  knew  of  the  purchase. 

Q.      What  did  you  say,  you  were  on  the  board? 
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A.  Yes,  I  was  the  president  of  the  insurance 
company  and  was  on  the  board  of  directors. 

Q.  You  were  not  connected  with  the  Republic 
Life?  A.    Yes. 

Q.     Do  you  know  what  they  paid  for  the  bonds? 

A.    Yes. 

Q.    What  was  it? 

A.    $80,000.00  for  the  86,000  par  value. 

Q.  Now,  you  mentioned  about  agreeing  to  giving 
or  having  the  Securities  Company  give  Mr.  Ras- 
mussen  an  option  to  buy  the  bonds.  Was  the  Se- 
curities Company  in  a  position  to  get  the  Minter 
Bonds  at  that  time? 

Mr.  Crouter:  If  your  Honor  please,  I  object  to 
that,  in  that  that  should  be  shown  by  records  of  the 
Securities  Corporation.  [231] 

The  Court:    What  was  the  question? 

Mr.  Acret:  Well,  it  is  a  small  matter.  I  don't 
want  him  left  in  the  position — I  thought  there  was 
some  insinuation  he  couldn't  deliver  the  bonds. 

Q.  (By  Mr.  Acret)  :  You  had  the  Hopkins  con- 
tract and  the  means  of  getting  all  the  Hopkins 
bonds  ?  A.     Yes. 

Q.     Did  you  eventually  get  the  Minter  bonds  ? 

A.    We  did,  yes. 

Mr.  Acret :    I  think  that  is  all. 

The  Court:    Stand  aside. 

(Witness  excused.) 

The  Court:    Call  your  next  witness. 
Mr.  Acret :    We  rest,  your  Honor. 
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The  Court:  Does  Respondent  have  any  further 
testimony  % 

Mr.  Crouter:  I  just  want  to  check  my  exhibits. 
I  believe  they  are  all  in,  if  the  Court  please. 

Mr.  Acret:  I  possibly  can  stipulate  concerning 
the  others. 

Mr.  Crouter :  Respondent  rests,  also,  if  the  Court 
please. 

Mr.  Acret :  I  wonder  if  it  would  be  helpful  at  this 
time  to  make  a  short  summary  and  leave  some 
thoughts  with  your  [232]  Honor. 

The  Court :    It  would  be  agreeable  with  the  Court. 

Mr.  Acret:  It  may  be  helpful  just  to  clarify  some 
matters. 

Now,  your  Honor,  I  have  this  trial  memorandum 
we  prepared 

The  Court:  Before  you  begin,  let  me  say  this, 
that,  as  I  understand  it,  this  case,  to  get  the  Court's 
idea,  has  been  tried  heretofore  in  some  phases  by 
Judge  Turner.  It  was  also  tried  by  Judge  Kern  of 
the  Tax  Court,  and  when  I  came  here,  as  I  under- 
stood, Judge  Kern  had  set  the  case  back  for  hearing 
upon  one  issue,  and  one  issue  only,  but  as  I  under- 
stand it,  since  Judge  Kern's  hearing  matters  have 
been  changed  somewhat ;  the  payment  has  been  made, 
and  another  taxable  year  is  also  involved,  which  was 
not  involved  when  he  heard  the  case.  Is  that  cor- 
rect? 

Mr.  Acret :  No,  there  is  no  change  in  that  respect 
at  all. 

The  Court :  What  was  the  issue  that  Judge  Kern 
heard? 
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Mr.  Acret:  Let  me  review  that,  and  that  will 
make  it  straight  to  your  Honor. 

The  Court:  The  reason  I  want  to  get  this  defi- 
nitely, I  am  under  the  impression  that  perhaps  this 
record  will  be  one  for  Judge  Kern's  decision,  rather 
than  mine. 

Mr.  Acret:  I  don't  think  so,  your  Honor.  The 
only  question  here  that  is  involved  is  the  Peti- 
tioner's right,  when  [233]  you  come  right  down  to 
the  analysis  of  this,  to  deduct  for  the  year  1944  such 
moneys  as  it  paid  to  the  County  Treasurer  to  cover 
interest  on  these  bonds  for  that  year. 

If  it  can  deduct  it,  then  it  has  clearly — that  is, 
the  loss  of  some  hundred  and  eighty-six  thousand 
dollars,  which  is  many  times  over  enough  to  carry 
back  to  wipe  out  this  deficiency  for  1942. 

The  Court:  Wasn't  that  issue  also  before  Judge 
Kern? 

Mr.  Acret :    No,  sir. 

The  Court:  What  was  the  issue  before  Judge 
Kern? 

Mr.  Acret:  The  matter  before  Judge  Kern  was 
this,  that  between  the  time  when  we  filed  this  peti- 
tion in  the  hearing  before  Judge  Kern,  the  Internal 
Revenue  agent  in  charge  made  this  first  reaudit  of 
the  Petitioner's  books,  and  that  reaudit,  on  account 
of  these  four  payments  to  the  County  Treasurer, 
which  are  now  in  evidence,  totaling  $221,000.00,  and 
as  they  stated  in  the  reaudit  and  the  field  agent's 
report,  and  on  account  of  Judge  Turner's  decision, — 
that  is  the  findings  of  fact ;  not  his  decision,  his  find- 
ings of  fact  in  that  first  case — they  allowed  us  the 
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total  deduction  of  $221,000.00,  the  amount  paid  as 
taxes  and  they  upped  the  loss  that  we  showed  in  our 
1944  return  from  84,000  to  186,000  dollars. 

The  Court:  That  was  after  Judge  Kern's  hear- 
ing? 

Mr.  Acret :    That  was  done  just  before. 

The  Court :  You  are  speaking  now  of  what  came 
before  [234]  Judge  Kern? 

Mr.  Acret:  That  is  right;  and  when  I  got  in 
court  here,  I  put  that  in  evidence,  that  report,  and 
the  findings  of  fact  of  Judge  Turner,  to  identify 
what  they  were.  I  stated  to  Judge  Kern  that  we 
felt  then  that  if  we  were  on  a  cash  basis,  we  didn't 
have  any  case  for  1941  and  1943,  as  alleged  in  this 
petition,  because  we  hadn't  made  any  payments 
during  those  years,  if  we  were  on  a  cash  basis,  but 
that  we  did  make  payments  in  1944,  and  that  the 
Commissioner  had  filed  this  audit  and  field  agent's 
report,  stating  that  we  suffered  a  loss  for  $186,- 
000.00. 

We  asked  a  continuance  of  the  case  and  asked  the 
Court  to  take  under  consideration  our  right  to 
deduct  that  loss,  as  determined  by  the  Commissioner, 
of  $186,000.00,  and  he  took  the  matter  under  advise- 
ment and  found  we  were  entitled  to  do  it,  if  we 
suffered  the  loss. 

The  Court:  Did  Judge  Kern  render  a  decision 
in  the  matter,  findings  of  fact,  or  make  any  con- 
clusion % 

Mr.  Acret:  None  whatever.  It  is  just  a  legal 
question  that  we  were  entitled  to  a  hearing  as  to 
whether  or  not  we,  in  fact,  suffered  that  loss  of 
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$186,000.00,  and  your  Honor  is  hearing  the  matter 
on  the  merits,  and  for  the  first  time  on  the  merits. 
So,  clearly,  it  is  a  matter  for  your  Honor's  decision. 

Judge  Kern  handled  it  very  capably  and  ade- 
quately in  the  respects  which  I  stated.  [235] 

Now,  then,  that  being  the  case,  when  that  matter 
was  taken  under  consideration  by  Judge  Kern,  and 
at  the  hearing  before  him,  I  admitted  that  adopting 
the  field  agent's  report  and  the  agent-in-charge  re- 
port, what  I  will  call  the  first  report,  that,  as  to 
1941,  we  could  have  no  case,  because  we  made  no 
payment  and  we  made  no  payment  even  in  1943. 

Therefore,  we  didn't  suffer  a  loss  in  1943,  and 
had  nothing  to  carry  back  to  1941.  So,  I  believe  I 
stated  in  court  that  we  were  intending  to  pay  that 
assessment. 

Now,  what  the  Internal  Revenue  agent  did  has 
nothing  to  do  with  us.  We  have  a  90-day  letter 
here  making  a  deficiency  assessment  against  us  for 
1941,  and  we  have  a  right  to  pay  it  at  any  time  and 
we  did,  and  we  did  it  to  relieve  that  court  of  the 
burden  of  hearing  what  you  might  say  is  our  first 
cause  of  action,  so  to  speak,  with  reference  to  1941, 
and  the  only  one  here  now  is  the  deficiency  that  is  in 
this  report  that  we  brought  the  petition  on  with 
reference  to  1943. 

If  these  moneys  that  we  paid  to  the  County  Treas- 
urer are  not  deductible  as  taxes,  then  we  didn't 
suffer  any  loss  and  we  haven't  anything  to  carry 
back. 

So,  the  whole  question  before  your  Honor  is  the 
deductibility   of   this   money   paid   to    the    County 
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Treasurer,  and  that  is  clear,  and  I  am  now  ready 
to  start  in.  Was  there  any  other  questions  your 
Honor  would  like  to  ask? 

The  Court:  I  would  like  to  hear  Respondent's 
counsel  with  relation  to  my  reference  of  the  case 
and  Judge  Kern. 

Mr.  Crouter :  If  your  Honor  please,  with  respect 
to  the  question  propounded  by  your  Honor,  I  would 
say  this,  and  I  refer  back  to  the  original  petition, 
if  the  Court  please,  which  was  filed  in  the  case  on 
hearing   before   your   Honor,    Docket    8720. 

This  is  the  printed  petition  and  your  Honor  may 
observe,  or  the  Court  will,  when  it  gets  into  the 
making  of  findings  in  this  proceeding  and  drawing 
its  conclusions,  that  as  is  shown  at  pages  18  and 
19  of  the  original  petition,  there  was  a  reference 
to  a  loss  for  1944,  and  the  allegation  in  sub-para- 
graph (i)  is  in  part  as  follows: 

"During  Petitioner's  fiscal  year  ending  Septem- 
ber 30,  1944,  Petitioner  suffered  a  loss  in  the  sum 
of  $73,556.88,"  and  so  forth. 

The  Court:  That  is  not  the  amount  of  the  loss 
he  now  claims. 

Mr.  Crouter:  No.  I  was  going  to  say,  if  the 
Court  please,  that  certain  specific  matters  were  re- 
ferred to  in  the  petition  here,  as  to  farm  losses,  and 
so  forth ;  and  then  there  is  a  further  statement  still 
referring  to  the  year  1944,  that,  "In  its  income  tax 
return  for  said  year,  Petitioner  listed  and  deducted 
all  of  the  aforesaid  items  of  loss  in  the  total  sum 
of  $121,084.38,"  and  so  forth.  [237] 

Now,  this  question  of  the  loss  or  the  claimed  de- 
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ductions  on  account  of  Reclamation  District  pay- 
ments was  not  fully  or  clearly  set  forth  in  the 
petition,  and  I  believe,  with  all  clue  respect  for 
counsel  for  Petitioner,  and  particularly  for  Judge 
Kern,  it  was  because  there  was  a  real  question  as  to 
whether  the  net  loss  carry-back  issue  was  properly 
and  sufficiently  asserted  in  the  petition  to  give  rise 
to  jurisdiction  of  the  Tax  Court,  in  the  first  place, 
over  the  year  1944;  so  that  I  am  afraid  that  caused 
us  all  a  little  confusion  and  a  little  extra  work,  but 
Judge  Kern  did  analyze  that  and  finally  came  to  the 
clause  as  shown  by  his  memorandum  opinion. 

He  apparently  came  to  an  opinion  they  were  en- 
titled to  a  hearing  on  the  merits. 

The  Court:  This  is  the  first  hearing  on  the 
merits  with  reference  to  1943  tax? 

Mr.  Crouter :  That  is  correct,  as  to  1942  or  1944. 
You  see,  the  prior  hearing  before  Judge  Turner 
just  related  to  fiscal  years  1937  and  1939,  and  they 
particularly  involved  the  accounting  question;  but 
I  should  also  say  that  the  question  of  deductibility 
on  the  merits  was  inherent  in  that  first  proceeding, 
but  inasmuch  as  the  decision  and  the  conclusion  was 
based  upon  the  accounting  phase  of  the  case,  it  was 
unnecessary  to  pass  upon  this  question  of  deducti- 
bility of  these  payments,  which  is  now  squarely  be- 
fore us,  I  believe. 

That  is  all  I  have  to  say  as  to  the  procedural 
phase  of  it.  [238] 

Mr.  Acret:  I  can  supplement  that  just  a  little 
more,  your  Honor.  When  this  petition  was  drawn, 
we  were  going  on  the  theory  that  we  were  on  an 
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accrual  basis,  and  on  that  basis, — and  we  were 
alleging  certain  losses,  but  when  the  matter  came 
up  before  Judge  Kern,  I  confessed  our  liability 
on  the  1941  deficiency  assessment,  and  took  that  out 
of  the  case,  but  confessing  the  liability,  and  it  is  on 
that  ground  we  paid  it. 

Now,  these  losses  that  are  alleged  in  here,  the  rea- 
son I  haven 't  said  anything  about  them,  your  Honor, 
is  because  when  we  are  on  a  cash  basis,  they  are  not 
of  sufficient  amount  to  do  us  any  good.  The  only 
thing,  if  Ave  are  not  entitled  to  the  deduction  of 
$221,000.00,  we  are  not  entitled  to  anything.  It  is 
just  to  simplify  it.  I  don't  bother  with  these.  They 
are  no  benefit  to  us,  and  on  the  cash  basis,  that  is 
what  is  the  benefit. 

Now,  then,  the  whole  picture  is  shown,  and  cor- 
rectly shown,  by  this  first  report,  which  is  in  evi- 
dence here. 

The  Court:     Judge  Turner's? 

Mr.  Acret:  No,  Judge  Turner — you  see,  the  only 
effect  and  the  reason  that  Judge  Turner's  findings 
of  fact  are  res  judicata  is  that  Judge  Turner  heard 
all  that  same  evidence  that  your  Honor  has  heard, 
and  considerably  more. 

That  case,  I  think,  took  probably  three  or  four 
days,  and  he  made  quite  voluminous  findings  of  fact 
on  the  details  of  the  organization  of  the  Reclama- 
tion District,  and  1,300  acres  of  [239]  Mr.  Birch 
and  associates'  lands  were  excluded  by  the  County 
Board  of  Supervisors,  though  they  asked  they  be 
taken  in  the  district.  They  were  not  taken  and  some 
land  owners  adjacent,  that  petitioned — about  half 
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of  them  that  petitioned  to  come  in,  the  County 
Board  of  Supervisors  didn't  allow  to  come  in. 

So,  in  the  end,  in  addition  to  Mr.  Birch  and  his 
associates  with  their  lands,  there  were  about  eight 
other  separate  landowners  that  were  taken  in  the 
district. 

Judge  Turner  found  as  to  those  details.  Then  he 
found  as  to  the  manner  in  which  Mr.  Birch  and  Mr. 
Conway  contracted  with  the  district  to  do  the  im- 
provements, what  improvements  they  made  and  the 
value,  and  that  they  got  the  warrants,  and  went  all 
through  the  details  of  it.  Then  he  found  and  stated 
that  Mr.  and  Mrs.  Birch,  between  1925  and  1934, 
paid,  while  they  owned  the  lands  in  the  district,  ex- 
cept one  parcel,  they  paid  all  of  the  assessments  to 
the  County  Treasurer. 

Judge  Turner  makes  the  one  error  that  he  called 
it  " interest,"  and  reference  to  the  Reclamation  Act 
shows  it  isn't;  it  is  taxes.  I  cite  in  my  brief  the 
case  of  Little,  which  concerns  an  individual  whose 
Reclamation  District  was  somewhat  similar,  and 
this  court  determined  that  was  a  payment  of  taxes 
and  not  of  interests,  by  virtue  of  the  provisions  of 
those  Reclamation  Acts. 

The  Court:  How  extensive  was  the  hearing  be- 
fore Judge  Kern?  [240] 

Mr.  Acret :  I  imagine  part  of  a  morning.  I  think 
after  we  got  started,  when  he  called  the  calendar, 
I  think  we  were  the  first  one ;  maybe  from  11 :00 
o'clock  to  12:00,  or  something  like  that,  of  the  first 
morning. 

Judge  Turner  made  the  findings  of  fact  that  Mr. 
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and  Mrs.  Birch,  in  order  to  operate  the  ranch, 
needed  a  hundred  to  two  hundred  thousand  a  year 
for  operating  expenses,  and  Mr.  Birch  was  getting 
along  in  years.  Though  he  appears  to  be  a  man  so 
much  younger,  he  is  a  man  that  is  getting  along 
in  years.  I  think  he  was  even  70  then,  or  68,  and 
the  bank  wanted  him  to  put  his  property  in  cor- 
porate form. 

Judge  Turner  found  he  did  that  for  that  purpose, 
in  order  to  get  back  credit,  and  there  couldn't  be 
any  more  legitimate  purpose  of  any  corporation 
than  that. 

Judge  Turner  stated  that  he  kept  out  some  $600,- 
000.00  of  his  property  to  meet  his  individual  debts. 
So  there  is  no  question  about  alter  ego  here,  and  it 
is  our  position  it  wouldn't  make  any  difference  if 
there  were. 

Judge  Turner  also  found  Mr.  and  Mrs.  Birch  de- 
ducted the  amount  they  paid  from  the  County  Treas- 
urer from  1925  to  1934, 1  think  it  was ;  and  said  these 
deductions  were  questioned,  because  Mr.  and  Mrs. 
Birch  received  the  money  back  from  the  County 
Treasurer  as  exempt  interest,  and  in  this  instance 
the  proceeding  was  approved.  So,  that  is  in  these 
findings. 

Now,  wherein  we  claim  that  Judge  Turner's  find- 
ings are  [241]  res  judicata  with  respect  to  this  case 
is  that  they  are  an  adjudication  of  the  principal 
facts  in  this  case,  on  which  counsel  relies  that  the 
bond  issue,  you  might  say,  is  a  fiction.  That  is  all. 
They  are  an  adjudication  of  the  authenticity  of  the 
organization  of  the  Reclamation  District  and  of  the 
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bond  issue,  in  addition  to  the  adjudication  that  is 
made  by  the  Superior  Court  of  Yolo  County. 

Now,  of  course,  as  your  Honor  knows,  those  ad- 
judications are  a  matter  of  form,  but  they  are  a 
matter  of  form  that  results  in  a  valid  judgment  and 
validates  a  bond  issue  so  the  bonds  can  be  safely 
sold  for  investment  trust  purposes,  and  that  is  the 
purpose  of  them.  They  are  valuable,  valid  adjudica- 
tions, and  something  to  rely  on.  We  have  three  of 
them  here. 

By  the  way,  I  would  like  to  state  that  this  trial 
memorandum  of  points  and  authorities,  in  view  of 
the  stipulation  we  have  here,  it  is  laid  out  in  points. 
While  it  doesn't  exactly  meet  the  rules  of  the  Court, 
I  think  in  this  particular  instance  your  Honor  will 
find  it  more  usable  than  a  regular  brief,  and  I  would 
like  to  submit  it  as  our  brief.  I  think  it  is  laid  out 
to  be  of  the  greatest  convenience  to  the  Court. 

Our  first  point,  "This  Court  has  heretofore  held 
in  this  proceeding  that  it  has  jurisdiction  to  deter- 
mine herein  the  amount  of  loss,  if  any,  which  this 
petitioner  suffered  in  1944  with  the  view  to  permit- 
ting Petitioner  to  carry  back  such  loss  to  offset  the 
deficiency  assessment  for  1942  involved  herein." 

So,  that  is  the  first  point,  and  answers  your 
Honor's  question  right  there.  This  hearing  is  to 
hear  on  the  merits,  if  any;  whether  or  not  we  suf- 
fered the  loss. 

Point  II  is  that  the  findings  of  fact  of  Judge 
Turner  in  the  former  case  are  res  judicata  of  the 
questions,  principal  facts  in  this  case. 
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The  third  point  is  that  the  Commissioner  ought 
to  be  estopped  by  making  a  report  and  stating 
that  if  we  don't  protest  it,  it  will  become  final, 
and  wherein  it  becomes  final,  we  come  into  this 
court  and  change  our  whole  position. 

They  say  we  are  on  a  cash  basis.  Here  is  what 
they  say  in  this  report:  "For  the  history  of  the 
taxpayer,  see  prior  agent's  report  in  new  U.  S.  Tax 
Court  Findings  of  Fact  and  Opinion  in  No.  109,- 
993."    'That  is  Judge  Turner's  findings  of  fact. 

The  additional  net  loss — now,  this  where  they 
took  our  net  loss  shown  on  our  income  tax  return 
for  $84,000.00,  which  your  Honor  has  before  him, 
and  by  virtue  of  these  same  amounts  that  are  shown 
on  the  second  page,  and  it  says,  "Amount  allowed 
in  this  report  consists  of  four  payments  in  1944 
by  certified  checks  as  follows: — " 

The  preceding  paragraph,  it  says,  "Amount  paid 
in  current  year  on  current  calls  by  the  County 
Treasurer  of  Yolo  County,  California,  $123,000.00," 
and  that  is  for  the  current  year,  "less  amounts  pre- 
viously paid,  $5,000.00,  plus  amount  not  [243]  pre- 
viously accrued  on  books  but  paid  in  the  current 
year,"  and  that  is  for  old  calls.  It  says,  "on  old 
calls,  old  calls  didn't  meet  $769.00,  total  $118,- 
000.00."  That  is  the  findings  of  the  Commissioner 
of  Internal  Revenue  through  his  local  agent  in 
charge. 

Then  they  list  the  changes,  "amounts  allowed  in 
this  report  consist  of  four  payments  in  this  year 
by  certified  checks  as  follows:"  and  they  list  the 
checks,  and  they  are  the  four  checks  in  evidence. 
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Now,  we  have  a  duly  appointed,  qualified  and 
acting  officer  of  Yolo  County.  We  must  assume 
that.  He  is  the  County  Treasurer,  and  when  a 
county  treasurer  makes  an  assessment,  according  to 
law,  of  a  tax,  that  is  a  valid  tax  on  the  face  of  that 
assessment,  and  for  a  person  to  have  made  that 
tax,  what  else  could  he  do?  If  he  didn't,  the  law 
will,  as  I  will  cite  it  to  your  Honor,  "The  County 
Treasurer  could  declare  a  default,  the  whole  bond 
issue  in  default,  and  come  down  on  the  land  of  the 
owner  against  whom  the  unpaid  assessment  was 
made  and  put  the  land  up  at  public  auction." 

In  fact,  under  the  law  he  is  obliged  to  do  it.  He 
would  be  remiss  in  his  duty  if  he  didn't  do  it. 

So  this  case  comes  down  to  just  one  thing:  The 
whole  case  is  in  those  four  checks,  with  the  call  of 
the  County  Treasurer  of  Yolo  County,  and  Mr.  Lan- 
drum  said  he  got  a  call  for  each  one  of  those.  They 
were  paid  in  response  to  a  call  from  the  County 
Treasurer,  the  receipts  back  stating  it  is  to  meet 
the  interest  on  the  bonds,  and  there  it  is.  There  is 
the  payment  of  a  tax,  and  the  only  thing,  then,  in 
connection  with  it  that  we  need  to  go  into  further, 
is  the  question  of  law,  and  that  is  the  provisions  of 
the  Reclamation  District  Act  of  California. 

There  is  the  Little  Case,  interpreting  a  similar 
Act,  such  interpretation  being  by  this  court. 

Now,  I  was  jumping  ahead  a  little  bit  there.  Our 
Point  III  was  that  the  Commissioner  ought  to  be 
estopped  by  the  final  report  of  the  Internal  Revenue 
agent  in  charge,  dated  December  8,  1947,  wherein 
he  held  Petitioner  entitled  to  deduct  in  its  return 
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for  the  year  1944  assessment  paid  as  taxes  in  the 
sum  of  two  hundred  twenty-one  odd  thousand  dol- 
lars. 

Now,  the  evidence  shows  that  we  paid  that  sum 
and  we  gave  up  our  position,  original  position,  in 
this  case,  in  reliance  on  that  report,  and  that  report 
wasn't  changed  until  after  we  did  it,  until  after  we 
made  the  payment. 

In  other  words,  the  government  got  from  us,  on 
a  position  to  take  it,  and  upon  which  we  relied,  the 
payment  of  the  assessment,  the  deficiency  assess- 
ment that  is  involved  in  this  case  for  the  year  1941. 

Now,  there  is  quite  a  little  text  article  on  Mer- 
ten's— we  lawyers  use  Merten's — I  don't  know 
whether  you  judges  do  or  not,  because  it  certainly 
has  wonderful  textural  explanations  and  analysis  of 
the  holdings  of  the  United  States  Supreme  [245] 
Court,  and  so  forth,  and  I  state  the  case,  in  support 
of  the  estoppel,  I  cite  several  cases,  one  of  them 
being  a  United  States  Supreme  Court  case,  and 
under  a  note  in  Merten's,  it  states  as  follows  with 
reference  to  the  Eichelberger  case,  which  is  a  fifth 
circuit  case,  Eichelberger  and  Co.  versus  the  Com- 
missioner. 

In  Eichelberger  and  Company  versus  Commis- 
sioner, 88  F  (2d)  874  (CCA  5th  1937),  "In  which 
the  taxpayer  had  made  a  purported  sale  of  property 
at  a  loss  to  another  corporation,  the  stock  of  which 
was  held  by  the  same  stockholders  as  the  trans- 
ferring corporation,  and  the  Commissioner  had  dis- 
allowed the  loss  as  not  being  a  bona  fide  sale.  The 
taxpayer  accepted  his  ruling,  and  in  a  later  year 


364  Commissioner  of  Internal  Revenue 

made  an  actual  sale  to  a  third  party,  claiming  the 
loss  in  that  year.  The  Commissioner  resisted  the 
deduction  on  the  ground  that  the  sale  in  1930  had 
been  valid  and  the  loss  sustained  then.  The  Court 
said:  'He  cannot  justly  decide  in  1930  that  the  sale 
did  not  realize  the  loss  and  thereby  collect  in- 
creased taxes,  and  in  1932  decide  that  it  did  realize 
the  loss  and  collect  taxes  accordingly  again.  The 
United  States  got  the  benefit  of  his  decision  then 
and  ought  to  abide  by  it  now'." 

The  United  States  got  the  benefit  of  our  giving 
up  our  position.  It  states  in  this  petition  in  the  in- 
stant case  that  we  are  on  an  accrual  basis,  and  that- 
then  we  didn't  suffer  any  loss  at  a  late  enough  date 
to  be  able  to  wipe  out  the  deficiency  [246]  for  1941, 
and  we  paid  it ;  and  then  having  paid  it,  they  got  our 
$12,000.00.  We  ought  to  be  able  to  rely  on  their 
maintaining  that  position,  continuing  to  maintain 
it,  and  that  is  the  position  that  is  stated  in  this 
report,  and  that  position  is  this,  reading  further: 

"The  additional  net  loss  as  shown  in  this  report 
is  brought  about  by  the  allowance  in  full  of  amounts 
paid  by  the  taxpayer  in  this  fiscal  year  for  assess- 
ment taxes  on  Reclamation  District  2035." 

The  Court:     What  exhibit  is  that? 

Mr.  Acret:  First  report,  Exhibit  1,  our  first  ex- 
hibit, and,  your  Honor,  listen  to  this:  "Of  amounts 
paid  by  the  taxpayer  in  this  fiscal  year  for  assess- 
ment taxes "  that  is  what  they  call  it  " on 

Reclamation  District  No.  2035.  A  part  of  the 
amount  paid  in  this  year  covers  amounts  accrued 
on  the  corporation  books  in  prior  years  and  dis- 
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allowed  in  the  prior  agent's  report  as  deductions, 
since  the  corporation  is  on  a  cash  basis." 

Now,  we  adopted  that.  You  understand,  your 
Honor,  as  far  as  this  particular  loss  in  1944  is  con- 
cerned, it  doesn't  make  any  difference  whether  it  is 
accrual  or  cash  basis,  as  I  have  heretofore  stated, 
because  we  paid  it. 

You  have  an  identical  situation — we  relied  on 
that — they  got  the  money  and  they  ought  not  be 
allowed  to  change  their  position.  [247] 

Now,  it  is  true  there  is  no  such  thing  as  an 
estoppel  against  the  Commissioner  of  Internal  Rev- 
enue, but  in  these  cases  I  am  about  to  read,  it  is 
pointed  out  that  there  is  an  equivalent  of  it,  and 
at  least  the  Court  will  give  full  credit  to  the  tax- 
payer's position  in  such  circumstances,  strain  a 
point,  to  say  the  least. 

Here  is  what  the  Court  says  with  reference  to 
a  somewhat  similar  situation  in  Sugar  Creek  Coal 
&  Mining  Co.,  31  BTA  344:  "Even  if  the  govern- 
ment may  not  be  estopped  by  the  conduct  of  the 
Commissioner,  as  a  private  litigant  may  be,  and 
even  though  it  is  not  bound  by  an  erroneous  inter- 
pretation of  the  law  by  an  administrative  official, 
the  conduct  of  the  parties  to  a  controversy,  includ- 
ing the  conduct  of  the  representatives  of  the  gov- 
ernment, is  entitled  to  weight  where  questions  of 
reasonableness  of  method  are  involved;  and  the  con- 
duct of  the  representatives  of  the  government  may 
be  such  that  the  Court  will  resolve  doubts  in  favor 
of  the  taxpayer." 

That  is  what  I  am  talking  about ;  when  the  Com- 
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missioner  takes  a  position  and  adopts  Judge  Tur- 
ner's opinion  and  calls  this  a  payment  of  taxes  and 
says  it  is  deductible  and  gives  us  a  loss,  and  on  that 
basis  we  fall  in  with  it  and  make  the  payment,  the 
doubt  ought  to  be  resolved  in  favor  of  the  taxpayer. 

That  isn't  asking  too  much.  I  don't  mean  this 
to  be  as  harsh  as  it  sounds. 

In  quoting  from  Justice  Holmes,  in  the  case  of 
Howbert  [248]  versus  Penrose — that  is  when  Mr. 
Justice  Holmes  was  in  the  Circuit  Court,  the  first 
circuit,  38  F  (2d)  577,  he  says  that  the  government 
"ought  to  turn  square  corners  when  dealing  with 
its  citizens." 

It  sometimes  is  appropriate  and  sometimes,  when 
we  represent  taxpayers,  we  find  that  it  gets  to  be  a 
pretty  harsh  pulling  against  us,  and  this  is  one  of 
the  cases  that  invokes  a  little  help  from  your  Honor, 
it  seems  to  me.  I  believe  that  it  will. 

Now,  so  much  for  that,  on  the  res  acljudicata  and 
on  the  question  of  estoppel.  I  believe  they  are  the 
equivalent  of  estopped,  to  take  a  position  different 
than  that  in  the  report. 

Now,  we  have  proven  just  what  they  found  in 
that  report,  and  we  have  proven  again  just  what 
Judge  Turner  found,  and  that  being  the  case, — by 
the  way,  our  Point  IV  here  is  the  point  that  the 
assessment  of  lands  for  reclamation  purposes  is  a 
species  of  taxation,  and  I  cite  a  California  case. 
That  is  just  preliminary  of  what  I  am  going  to 
take  up  here  under  Point  V,  and  that  is  that  not 
only  as  is  set  out  in  the  report,  but  Petitioner,  in 
fact,   paid  the  two   hundred   twenty-one   thousand 
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to  meet  taxes  of  the  disrict,  and  that  if  they  did, 
that  is  a  deductible  item  under  Section  23  (c-1)  E, 
such  payments  are  properly  deductible  as  taxes 
accrued  for  local  benefits  properly  allocable  to  in- 
terest charges. 

In  other  words,  taxes  paid  for  local  benefits  are 
an  [249]  exception  and  not  deductible,  but  the  taxes 
to  meet  interest  on  those  local  benefits  is  a  proper 
deduction,  and  there  is  a  regulation  of  the  depart- 
ment there,  Regulation  103  Section  19.23  (c)  3, 
"  Assessments  under  the  statutes  of  California  re- 
lating to  irrigation,  and  of  Iowa  relating  to  drain- 
age, and  under  certain  statutes  of  Tennessee  relating 
to  levees,  are  limited  to  property  benefitted,  and  if 
the  assessments  are  so  limited,  the  amounts  paid 
thereunder  are  not  deductible  as  taxes. 

"The  above  statements  are  subject  to  the  excep- 
tion that  insofar  as  assessments  against  local  bene- 
fits are  made  for  the  purpose  of  maintenance  or 
repair  or  for  the  purpose  of  meeting  interest  charges 
with  respect  to  such  benefits,  they  are  deductible.,, 

That  was  what  was  involved  in  the  Little  Case, 
and  they  were  deducted  there  as  interest  and  they 
held  they  were  deductible  as  taxes.  So,  that  covers 
that. 

Now,  the  question  comes  up,  which  counsel  was 
talking  about  here,  Mr.  Birch  taking  it  out  of  one 
pocket  and  putting  it  into  the  other.  As  I  pointed 
out  to  your  Honor,  what  would  appear  here,  what 
intervenes  is  the  County  Treasurer  of  Yolo  County, 
and  he  is  obligated  to  intervene  under  the  Laws  of 
the  State  of  California;  so  it  isn't  out  of  one  pocket. 
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into   another,   but  it  is  through   a  public   agency. 

I  have  on  my  Point  VI  here  that  ' '  The  Reclama- 
tion District  in  California  is  a  public  corporation 
for  municipal  purposes,"  [250]  and  I  have  a  cita- 
tion on  it.  I  think  none  should  be  necessary,  be- 
cause it  is  obvious.  It  is  a  municipal  corporation, 
the  same  as  any  other,  the  county;  the  same  in  the 
sense  that  a  street  assessment  district  is. 

A  thought  occurred  to  me,  your  Honor,  and  I 
hope  I  am  not  overdoing  myself  here  or  wearing 
the  Court  out,  but  the  thought  occurred  to  me  there 
when  I  spoke  up  during  the  course  of  the  trial. 

Suppose  I  owned  a  lot  where  there  was  a  street 
improvement  and  a  street  assessment  was  put  in 
there  and  a  bond  issue  was  put  against  it  and  they 
have  proceedings  to  determine  the  validity  of  them. 
The  Court  finds  them  valid  and  they  sell  the  bonds 
out  to  a  bank  or  something  and  go  to  the  general 
members  of  the  public.  It  is  a  valid  street  assess- 
ment district  and  it  is  a  valid  bond  issue  when  it  is 
issued. 

Does  that  street  assessment  district  and  that  bond 
issue  become  invalid  if  I  should  acquire  all  the  rest 
of  the  lots  in  the  block,  and  would  it  become  invalid 
if  a  couple  of  people  owned  those  bonds  and  I 
happened  to  get  ahold  of  them  and  buy  all  the  bonds  ? 

Just  put  the  proposition.  It  shows  the  ridiculous- 
ness of  it,  and  that  is  all  we  have  involved  here,  and 
counsel  injecting  the  idea  that  it  was  cousins  or 
nieces, — what  if  it  was;  how  does  that  change  the 
picture?    It  is  just  a  different  attitude.  [251] 

When  there  is  a  chance  to  put  a  burden  on  a 
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person  for  taxes,  and  particularly  a  corporation,  and 
it  not  only  isn't  fair,  but  it  just  doesn't  make  sense 
when  you  analyze  it  that  way. 

The  next  point  is  Point  VII,  the  Laws  of  Cali- 
fornia. It  has  been  held  time  and  again  in  different 
cases  in  California  that  "The  Laws  of  California  are 
intended  to  encourage  and  coerce  the  reclamation 
of  swamp  and  marginal  lands " 

If  you  could  see — we  know  in  California,  know 
what  that  stuff  looks  like  up  on  the  Sacramento 
River.  It  is  a  river  that  carries  very  heavy  flood 
water  and  the  swamp-land  around  it  is  no  use  for 
anything,  for  miles  and  miles,  and  the  laws  of  Cali- 
fornia try  to  get  the  people  to  go  in  and  encourage 
them  to  develop  them,  and  they  have  this  Reclama- 
tion Act. 

If  it  weren't  for  that  Reclamation  Act,  there 
wouldn't  be  any  of  that  land  developed  at  all;  in- 
stead they  are  all  developed. 

There  is  one  district  right  after  another,  all  along 
the  Sacramento  River,  down  to  Sacramento,  and 
all  operating  under  these  Laws. 

As  Mr.  Birch  says,  they  have  a  bond  issue.  If 
they  don't  pay  the  first  issue,  there  is  a  section  of 
the  Act  that  provides  they  can  have  a  refunding 
issue,  and,  as  he  said,  they  all  do,  and  the  law  so 
provides,  and  that  is  the  encouragement  to  be  held 
out  and  it  was  so  intended.  [252] 

In  Miller  &  Lux  versus  Batz,  and  I  cite  that  case : 
"It  is  the  policy  of  the  State  of  California  to  en- 
courage the  reclamation  of  swamp  and  similar 
lands." 
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In  the  case  of  Western  Assurance  Company  ver- 
sus Drain  District,  72  Cal.  App.  68,  72,  and  that  is 
a  case  that  is  cited,  and  it  goes  on  to  point  out  the 
necessity  of  developing  these  lands.  It  says,  "The 
reason  that  that  is  so  as  to  Reclamation  Districts 
is  because  the  swamp  and  overflowed  lands  of  Cali- 
fornia were  granted  by  the  Federal  Government  to 

the  state  upon  condition  that  the  latter "  that 

was  with  reference  to  a  big  reclamation  district 

" that  the  latter  would  see  to  the  reclamation  of 

the  same  so  that  they  might  become  suitable  for  the 
purposes  of  cultivation,  and,  as  an  essential  of 
corollory  that  proposition,  those  who  purchase  such 
lands  from  the  state  so  take  them  subject  to  the 
right,  and,  in  deed,  the  duty  of  the  state,  either  by  a 
scheme  immediately  directed  and  supervised  by  it- 
self through  officers  or  agents  appointed  for  that 
purpose,  or  by  committing  that  duty  to  the  owners 
themselves  of  such  lands,  to  coerce  such  reclamation 
according  to  such  rules,  regulations  and  plans  as 
may  be  prescribed  by  the  state  through  its  legisla- 
ture. "  That  is  exactly  what  is  done  here  and  what 
happens  is  that  after  our  government  wants  more 
taxes,  instead  of  permitting  this  beneficient  plan  to 
be  carried  out,  the  Commissioner  of  Internal  Reve- 
nue comes  in  now  with  a  new  position  and  endeavors 
to  frustrate  it.  It  is  a  question  of  whether  [253] 
your  Honor  is  going  to  permit  it  to  be  done.  It  is 
an  application.  It  is  the  duty  of  the  government 
to  turn  square  corners  with  its  citizens,  and  we  are 
entitled — this  would  spoil  the  effect  of  the  exempt 
character  of  those  bonds.  It  is  a  left-handed  way 
of  doing  it,  by  saying  our  bonds  are  exempt  but 
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you  can't  make  the  deductions,  and  yet  the  law 
says  you  can  make  the  deductions;  money  paid  as 
taxes  to  meet  interest  on  bonds,  deductible  under 
the  Internal  Revenue  Code.  How  can  they  get 
around  it?  They  have  to  get  around  it  by  insinua- 
tions of  nieces  and  cousins,  and  silly  things  like 
that. 

My  last  point  is  the  matter  of  these  corporations, 
this  incorporation.  That  didn't  change  the  picture 
and  it  is  a  peculiar  thing  that  Mr.  Birch  was  allowed 
to  make  these  deductions  until  he  separated  the 
ownership  of  the  lands  and  the  ownership  of  the 
bonds.  As  soon  as  he  did  that,  the  Collector  of 
Internal  Revenue  thought  there  must  be  something 
special  about  it,  and  here  is  a  corporation  set  up 
that  is  really  Mr.  Birch's  alter  ego  and,  therefore, 
he  can't  make  the  deduction,  though  he  could  make 
it  before  there  was  any  corporation.  That  is  how 
the  whole  situation  is.  You  take  this  next  report, 
the  second  report.  It  is  just  straining  to  get  other 
than  the  fact,  notwithstanding  the  fact  that  counsel 
stipulated  with  me,  and  the  fact  as  to  the  complete 
arms'  length  transaction  of  Mr.  Birch's  with  the 
Hopkins  and  with  all  these  other  bond  holders. 
The  ownings  of  bonds  over  the  long  period  of  years 
was  [254]  in  the  hands  of  not  only  third  parties  in 
transactions  at  arm's  length,  but  even  hostile  third 
parties,  and  there  is  no  getting  around  that;  those 
are  the  facts. 

This  field  agent,  in  his  second  report,  likens  the 
situation  of  the  Ringe  case,  with  just  absolutely  no 
similarity.     The  Ringe  case  was  where  there  was 
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one  land  owner  that  made  some  improvements  and 
got  some  bonds  issued.  I  think  they  hardly  made 
any  improvements  at  all,  and  got  about  two  million 
dollars  worth  of  bonds  issued,  and  then  used  them 
for  tax  purposes,  and  there  it  was  held  that  those 
bonds  were  a  fiction,  but  here  we  have  improvements 
worth  more  than  the  amount  of  the  two  million  dol- 
lars, made  by  Mr.  Birch  as  a  contractor.  He  had 
a  right  to  be  a  contractor  for  the  district, 

The  Court:  What  did  the  improvements  consist 
of? 

Mr.  Acret:  We  have  stipulated,  and  Judge  Tur- 
ner found,  they  consist  of  something  like  56  miles 
of  canals,  35  miles  of  levees,  55  miles  of  roads.  Mr. 
Birch  deeded  the  lands  and  the  right-of-way  to  the 
District,  put  it  absolutely  out  of  its  control,  just 
like  deeding  to  the  state.  It  consisted  of  a  site  for 
a  warehouse,  and  I  believe  a  warehouse  in  itself. 
The  findings  on  it,  the  stipulation  on  it,  and  every- 
thing else,  value  for  value,  and  the  bonds  in  the 
hands,  as  it  appears  before  the  Court,  were  four 
independent  groups  of  people,  some  of  which  were 
even  hostile. 

All  of  the  bonds  were  dealt  in  in  a  period  of 
years  [255]  as  bonds  at  a  hundred  cents  on  the  dol- 
lar, interest  paid  on  them,  forced  to  be  paid  on 
them,  and  as  I  think  Mr.  Landrum  testified,  even 
interest  on  interest  when  the  interest  was  late. 
It  is  just  ridiculous  to  have  a  second  report  in  here, 
if  your  Honor  will  read  it,  and  see  what  they  say 
about  the  Hopkins  relationship,  relationship  with 
the  Hopkins,  and  rely  on  that  as  one  of  the  bases 
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for  the  deduction  not  being  proper,  and  what  they 
rely  on  as  to  the  District  being  a  fiction.  It  is  just 
utterly  ridiculous  and  there  is  no  similarity  between 
this  case  and  the  cases  that  agent  in  charge  cites 
there,  the  Ringe  case. 

I  think,  your  Honor,  I  have  said  all  that  need 
to  be  said  with  respect  to  this.  If  a  land  owner  can 
ever  deduct  the  amount  he  pays  for  taxes,  I  should 
think  this  would  be  the  case  where  he  could  do  it. 
I  can't  think  of  a  time  when  it  would  be  more 
legitimate,  where  that  amount  of  money  has  been 
spent  and  where  the  bonds  were  so  generally  dis- 
tributed in  the  hands  of  the  third  parties,  and  in 
good  faith. 

In  conclusion,  I  am  going  to  say  I  am  not  a  tax 
lawyer,  except  when  a  time  comes  when  I  have  to 
be  for  clients  like  Mr.  Birch,  but  this  is  the  pleasant- 
est  tax  case  I  have  ever  tried,  due  to  your  Honor's 
method  of  handling  it,  and  I  want  to  express  my 
appreciation. 

The  Court:  Does  counsel  for  Respondent  care 
to  make  some  observations  ? 

Mr.  Cr outer:  Yes,  if  your  Honor  please,  but  I 
will  [256]  try  to  be  very  brief  about,  and  I  would 
like  to  know  where  we  stand  here  as  to  the  briefing 
question. 

The  Court:  Before  you  start,  we  will  take  a 
short  recess. 

(Short  recess  taken.) 

The  Court:  Will  counsel  for  Respondent  pro- 
ceed. 
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Mr.  Crouter :  If  your  Honor  please,  as  the  Court 
knows,  I  am  merely  one  of  the  counsel  for  Re- 
spondent in  this  case,  and  under  the  practice  in  our 
office,  I  am  more  or  less  compelled  to  submit  the 
case  on  a  written  brief.  I  believe,  in  all  fairness 
and  justice  to  the  Court  and  the  attorneys  con- 
cerned, it  should  be  done  in  this  type  of  case,  so 
I  would  like  to  have  leave  to  file  the  usual  rather 
complete  brief  in  this  case,  actually  setting  forth 
the  Respondent's  position. 

The  Court:  The  Court  expects  that  to  be  done, 
and  this  innovation,  somewhat  of  an  innovation,  of 
permitting  a  statement  of  counsel  being  made  at 
this  time,  because  of  the  peculiarity  of  this  case,  and 
that  it  has  been  tried  before  three  judges,  and  the 
Court  wanted  to  get  his  bearings  and  find  out  just 
where  we  are  before  the  case  is  briefed.  Of  course, 
the  Court  will  expect  argument  on  the  briefs  of 
counsel  as  to  its  final  determination  if  he  makes  it 
or  Judge  Kern. 

Mr.  Crouter:  Very  well,  and  with  that  under- 
standing, and  without  waiving  the  right  to  file  the 
usual  written  brief,  I  do  not  intend  to  launch  into 
any  exhaustive  argument  about  [257]  the  case,  but 
I  would  like  to  comment  on  two  or  three  phases  of 
it,  with  the  Court's  permission. 

The  Court:     The  Court  would  be  glad  to  hear  it. 

Mr.  Crouter:  I  will  address  myself  chiefly  to  the 
points  counsel  has  raised  here. 

I  would  refer  particularly,  if  the  Court  please, 
to  the  same  points  made  by  the  Respondent  in  the 
opening  statement;  in  other  words,  Respondent  re- 
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lies  upon  the  same  position  asserted  and  stated  to 
the  Court  when  this  proceeding  was  first  called. 
I  tried  to  be  rather  specific  as  to  the  various  points 
involved  and  the  various  positions,  legal  positions, 
and  contentions,  upon  which  Respondent  relies  and 
will  rely,  and  that  is  still  the  Respondent's  position, 
if  the  Court  please. 

I  believe  that  several  of  those  positions,  particu- 
larly on  the  question  of  identity  of  interest,  the 
merger  of  interest  between  individuals  and  corpora- 
tions, and  the  requirments  of  the  interest  statute 
itself  are  separate  points  in  the  case,  and,  as  I  see 
it,  those  are  separate  legal  hurdles  that  the  Peti- 
tioner must  get  over  in  order  to  be  entitled  to  the 
deductions  that  the  Peitioner  claims,  particularly 
for  the  year  1944,  and  I  also  mention  again  the  net 
loss  carryback  statute.  That  has  its  own  require- 
ments and  exceptions  and  limitations,  and  I  will 
attempt  to  point  out  just  as  clearly  as  I  can,  and 
under  separate  headings,  the  various  statutes  and 
cases  relied  upon  by  the  Respondent,  and  I  may  say 
that  in  spite  of  very  [258]  earnest  and  vigorous 
argument  by  my  friend  Mr.  Acret,  he  has  not  yet 
convinced  me  at  all  that  any  of  those  points  lack 
any  of  their  merit. 

I  would  like  to  call  to  Mr.  Acret 's  attention,  and 
to  the  Court's  attention  also,  two  matters  that  did 
occur  in  the  proceedings  before  Judge  Kern,  which 
is,  as  I  understand  it,  a  part  of  the  record  in  this 
case  and  will  remain  for  the  Court's  disposition  of 
the  issues  pending  now. 
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To  answer  the  Court's  question,  there  were  no  wit- 
nesses at  the  hearing  before  Judge  Kern.  That  was 
held  on  June  30,  1947.  The  transcript  contains  51 
pages.  There  were  three  exhibits  offered  and  a  good 
deal  of  proceedings  there  consisted  of  colloquy  be- 
tween the  Court  and  counsel  to  determine  the  pos- 
ture of  the  case  and  to  determine  what  the  issues 
were  and  what  it  required.  Now,  I  will  also  like 
to  point  out,  at  pages  25  and  31 

The  Court:    The  transcript  before  Judge  Kern? 

Mr.  Crouter:  Yes,  the  transcript  of  June  30, 
1947,  before  his  Honor  Judge  Kern,  at  page  25  in 
my  statement  before  the  Court  at  that  time,  I  stated 
in  part  as  follows,  when  these  same  questions  were 
under  consideration : 

"Now,  it  is  contended  for  administratively " 

and  I  was  talking  about  the  carryback  question  and 

the  tax  deduction  " administratively,  and  has 

been  under  consideration  administratively,  that  is 
not  final.  It  is  not  conceded  that  the  [259]  Peti- 
tioner is  entitled  to  those  deductions  as  counsel  said, 
the  statutes  are  still  open.  That  is  still  a  matter 
for  the  Bureau  of  Internal  Revenue  for  the  prior 
years,  1941  and  1942." 

Then,  I  believe  Judge  Kern  grasped  the  situation 
at  that  time,  because  he  said,  among  other  things, 
at  page  31  of  the  transcript: 

1 '  The  Court :  May  I  interrupt  again,  Mr.  Crouter. 
I  am  sorry  to  interrupt.  I  want  to  get  these  things 
straightened  out.  When  you  are  speaking  about  the 
Respondent's  position,  you  are  speaking  about  the 
Respondent's  position  as  you  know  it  at  this  time. 
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and  not  with  reference  to  the  Revenue  Agent's  re- 
port which  is  referred  to  by  Mr.  Acret." 

"Mr.   Crouter:     That  is  correct." 

Now,  my  only  reason  for  mentioning  that,  if  the 
Court  please,  is  particularly  on  account  of  the  date 
being  June  30,  1947,  which,  of  course,  was  a  little 
while  before  the  payment  was  made. 

The  Court :    What  was  the  date  of  the  payment  ? 

Mr.  Crouter:  The  1941  tax.  However,  as  I  said, 
that  question,  if  the  Court  please,  the  1941  year,  is 
still  open  and  pending  in  this  proceeding,  and  that 
may  indicate  the  wisdom  of  the  Congress  and  the 
people  that  framed  the  procedural  provisions  with 
respect  to  the  Board  of  Tax  Appeals  and  the  Tax 
Court.  They  apparently  had  the  view  that  every 
year  before  [260]  the  court  should  be  kept  open 
until  there  was  a  final  decision  which  finally  dis- 
posed of  everything  for  these  years,  so  the  year 
1941  is  still  in  this  proceeding,  and  as  shown  by 
the  Collector's  records,  there  has  been  no  final  assess- 
ment for  that  year.  So  anything  the  Petitioner  has 
or  offered  or  contended  with  respect  to  the  merits 
of  the  1941  tax,  it  seems  to  me  is  still  in  the  case. 

The  Court :  What  was  the  date  of  the  payment  of 
the  1941  taxi 

Mr.  Crouter :    As  I  recall,  that  was  July  7,  1947. 

Mr.  Acret:     Right  after  the  hearing. 

Mr.  Crouter:  Just  about  one  week  after  the 
hearing. 

Now,  as  to  that  matter,  if  the  Court  please,  I 
would  rather  answer  it  fully  on  brief,  this  question 
of  estoppel  by  a  prior  revenue  agent's  report.     I 
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was  very  much  interested  in  counsel's  argument, 
because  that  is  a  question  which  very  frequently  and 
unfortunately  arises,  that  there  will  be  more  than 
one  agent's  examination  and  report  for  a  year. 
To  me,  it  has  all  the  appearance  and  earmarks  and 
the  actuality  of  setting  up  a  straw  man  and  then 
destroying  him,  because  the  Courts  have  held  time 
and  again,  the  Tax  Court  and  the  higher  Federal 
Courts,  that  certainly  the  sovereign  United  States, 
and  that  is  something  beyond  all  of  us,  that  is  the 
country  itself,  is  never  estopped,  and  its  rights  are 
never  lost,  and  they  are  never  prejudiced  by  the 
action  of  some  lower  administrative  officer  in  [261] 
the  employ  of  the  sovereign.  That  is  a  bridge  which 
the  Supreme  Court  and  various  other  Courts  have 
crossed.  The  Supreme  Court  has  held  that  even 
the  Commissioner  himself  is  not  estopped  or  bound 
by  a  prior  inconsistent  determination  of  his  own, 
or  his  predecessor  in  office,  unless  that  is  carried 
out  and  it  becomes  embodied  in  a  court  decision 
where  the  doctrine  of  res  adjudicata  really  applies 
or  it  is  the  subject  of  a  final  closing  agreement. 
There  is  just  a  very  limited  field  of  exceptions  to 
that  rule,  as  I  recall,  so  that  it  seems  to  me  counsel 
is  really  leading  himself  astray  when  he  pins  too 
much  of  his  case  upon  the  first  Revenue  Agent's 
report ;  that  we  are  confronted  here  with  the  issues 
squarely  drawn  in  the  pleadings,  and  also  as  shown 
by  the  second  Agent's  report,  a  part  of  which  the 
Petitioner  has  offered  to  the  Court,  to  show  that  the 
Commissioner  finally  did  not  pass  these  deductions ; 
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he  did  not  allow  them;  he  disallowed  those  deduc- 
tions for  various  reasons  stated  and  for  various 
reasons  which  we  have  submitted  to  the  Court  here. 

Now,  if  it  is  agreeable  to  your  Honor,  and  with- 
out going  into  any  extending  argument  on  the  merits 
of  this  case,  I  would  much  prefer  and  believe  I 
could  do  it  more  consistently  on  brief.  However, 
I  am  prepared,  and  I  don't  care  to  shirk  my  duty. 
I  am  prepared  to  go.  I  have  my  prior  brief,  quota- 
tions, and  state  authorities,  but  I  really  would 
prefer  to  do  it  the  other  way  if  that  is  agreeable 
to  the  Court.  [262] 

The  Court:     It  is  agreeable  to  the  Court. 

Mr.  Acret:  Will  it  be  agreeable  to  the  Court — I 
believe  our  points  and  authorities  are  adequate  to 
submit  that  as  our  brief  at  this  time. 

The  Court:     You  mean,  as  your  opening  brief? 

Mr.  Acret:  As  my  opening  brief,  yes.  I  think 
your  Honor  will  find  it  covers  the  situation. 

The  Court:  In  other  words,  you  desire  to  have 
the  statement  which  you  have  made  as  your  opening 
brief  in  this  case  and  then  let  Respondent  reply  to 
that  and  let  you  reply  to  his  brief? 

Mr.  Acret:  Well,  it  was  the  statement  I  made, 
together  with  the  points  and  authoriies  which  I 
filed  at  the  outset  of  the  case. 

The  Court :  In  other  words,  you  think  you  would 
be  willing  to  waive  the  formality  usually  practiced 
of  filing  an  opening  brief,  and  permit  the  oral  state- 
ment made  this  afternoon  to  be  accepted  as  your 
brief? 

Mr.  Acret:     Yes,  your  Honor,  that  is,  assuming 
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that  will  be  satisfactory  to  the  Court.  I  want  to  do 
all  in  my  part. 

The  Court:  What  does  Respondent's  counsel 
have  to  say? 

Mr.  Crouter:  That  is  satisfactory  to  me.  Re- 
spondent could  file  a  reply  brief.  [263] 

The  Court:  That  would  expedite  the  filing  of 
briefs,  because  the  Petitioner's  brief  would  already 
be  filed.  I  guess  the  seriatim  brief,  then, — how  long 
would  Respondent's  counsel  want  in  which  to  pre- 
pare? 

Mr.  Crouter:  I  would  like  50  days,  if  the  Court 
please,  on  account  of  the  transcript  and  other  briefs 
I  have  also. 

The  Court:  Petitioner's  counsel,  in  his  statement 
it  might  be  well  for  him  to  give  any  citation  au- 
thorities.   I  think  he  did. 

Mr.  Acret:  They  are  all  in  and  I  have  loaned 
the  reporter  my  copy  of  the  points  and  authorities, 
and  I  just  have  one  or  two  remarks  to  make  in  re- 
sponse to  counsel. 

Mr.  Crouter:  I  wonder  if  we  can  establish  the 
due  brief  dates. 

The  Court :    Did  you  say  50  days  % 

Mr.  Crouter:    Yes,  if  the  Court  please. 

The  Court:  What  would  that  be,  50  days  from 
today  ? 

The  Clerk:    It  will  be  April  6th. 

The  Court:  And  then  would  Petitioner  want  30 
days  thereafter? 

Mr.  Acret :    That  is  what  I  was  going  to  suggest. 

The  Court :    30  days  thereafter  in  which  to  make 
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his  reply  brief.  April  6th  doesn't  fall  on  a  Saturday 
or  Sunday,  does  it?  [264] 

The  Clerk:    No,  Wednesday. 

The  Court:  What  would  30  days  after  April 
6th  be? 

The  Clerk :    May  6th,  on  Friday. 

The  Court :  Those  days  will  be  fixed  as  the  dates 
in  which  the  briefs,  respective  briefs,  will  be  filed. 

Now,  did  Petitioner's  counsel  wish  to  add  some- 
thing to  what  he  said? 

Mr.  Acret:     Yes,  if  your  Honor  would  permit. 

The  Court :  Yes,  the  Court  would  be  glad  to  hear 
it. 

Mr.  Acret :  And  that  is  more  on  this  question  of 
estoppel.  I  appreciate  ordinarily  exactly  what  coun- 
sel says  is  true,  that  these  reports  are  not  final  in 
any  degree,  but  it  must  be,  should  be  kept  in  mind 
that  that  report  is  what  we  responded  to  at  the  time 
this  case  was  called  for  trial  before  Judge  Kern, 
and  in  view  of  its  existence,  and  the  fact  alone  that 
it  took  the  position  that  we  were  on  a  cash  basis, 
I  made,  I  confess,  the  assessment,  the  deficiency 
assessment,  that  is  involved  in  this  case  for  1941, 
and  there  was  nothing  before  the  Court  at  that  time 
but  that  deficiency  assessment,  and  there  still  is 
nothing,  nothing  any  different,  and  we  have  con- 
fessed it  and  we  paid  it  for  1941.  In  other  words, 
there  was  never  anything  to  the  contrary  ever  en- 
tered my  mind,  that  if  we  did  that  there  wouldn't 
be  any  question  but  what  we  would  be  allowed  to 
rely  on  this  being  on  a  cash  basis,  and  that  loss  was 
stated  in  that  report.     It  never  occurred  to  me  as 
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a  [265]  possibility  that  when  we  did  that,  then  they 
would  come  in  and  make  another  audit.  There 
wasn't  any  reason  for  it,  never  even  a  suggestion 
that  would  be  done,  and  I  got  the  surprise  of  my 
life. 

The  Court:  How  long  after  that  payment  was 
made  before  another  audit*? 

Mr.  Acret:  That  audit  didn't  come  in  until 
months  after.  There  was  never  a  suggestion  that 
anything  like  that  was  going  to  be  done.  You  see, 
that  audit  didn't  come  in  until  the  following  De- 
cember of  that  year. 

Mr.  Crouter :  I  believe  that  is  the  date  of  record, 
isn't  it,  and  naturally  the  investigation  all  precedes 
the  writing  up. 

Mr.  Acret:  That  may  be,  but  the  reports  and 
investigation  didn't  start  until  afterwards,  but  it 
never  entered  my  mind. 

The  Court:  That  report,  audit,  came  in,  the 
amount  was  increased? 

Mr.  Acret:  The  first  report  increased  our  loss 
from  eighty-four  thousand  to  a  hundred  and  eighty- 
six,  on  the  ground  we  had  a  right  to  make  these 
deductions  and  that  we  had  suffered  that  loss. 

Then,  the  next  report  comes  along  and  disregards 
Judge  Turner's  findings  of  fact  to  which  they  re- 
ferred in  the  first  report,  and  says  just  the  opposite 
of  Judge  Turner's  [266]  findings  of  fact,  that  this 
is  a  fiction,  and  classed  us  as  having  a  gain  instead 
of  a  loss  in  1944,  but  they  state  in  that  report,  the 
gain,  we  don't  pay  any  taxes  on  it  because  we  can 
carry  back  a  loss  for  still  a  later  year  to  wipe  out 
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that  gain.  They  make  us  come  out  even.  It  was 
just  a  clever  thing  that  made  us  come  out  even  for 
1944,  instead  of  leaving  us  this  to  fall  back  on. 
That  is  the  situation.  I  didn't  think  I  would  be 
dealt  that  way  by  the  Department  of  Internal  Rev- 
enue. 

The  Court:  I  suppose  that  concludes  the  state- 
ments of  counsel  and  the  Court  thanks  counsel  for 
the  cooperation  and  assistence  in  this  rather  com- 
plicated and  difficult  matter,  and  appreciates  also 
the  fact  that  the  opening  brief  has  been  filed,  which 
will  expedite  the  consideration  of  the  case  by  the 
Court. 

I  believe  that  concludes  the  docket  and  all  matters 
pertaining  thereto  at  this  session,  the  Court  at  the 
Los  Angeles  setting,  so  we  are  now  finally  adjourned 
sine  die. 

(Whereupon,  at  3:35  o'clock  p.m.,  Tuesday, 
February  15,  1949,  the  hearing  in  the  above- 
entitled  matter  was  closed.) 

Filed  T.C.U.S.  March  8,  1949.  [267] 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION  TO  CORRECT  TRANSCRIPT 

It  is  hereby  stipulated  by  respective  counsel  in 
the  above-entitled  proceeding  that  the  transcript  of 
record  at  the  hearing  held  on  February  11.  and  15, 
1949,  may  be  corrected  as  follows : 

Page  28, 17th  line,  change  "now"  to  "not" 
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Page  32,  21st  line,  change  "provide"  to  "deprive" 
Page  36,  last  line,  insert  comma  after  "allowed" 
and  change  "They"  to  "or" 

Page  42,  20th  line,  change  "agents"  to  "acts" 
Page  43,  insert  "every  year"  after  "litigated" 
Page  67,  last  line,  change  "collectible"  to  "tax- 
able" 

Page   117,  second  line,   add  "assessment"  after 
"prohibit" 

Page  138,  16th  line,  change  "staff"  to  "Stout" 
Page  223,  22nd  and  23rd  lines,  change  "expense" 
to  "suspense" 

Page  224,  4th  line,  change  "expense"  to  "sus- 
pense" 

Page  237,  21st  line,  change  "foreign"  to  "farm" 
Page  238,  first  line,  change  "plain"  to  "claimed" 
Page  262,  7th  line,  change  "where"  to  "or" 

/s/  GEORGE  ACRET, 

Counsel  for  Petitioner. 

/s/  CHARLES  OLIPHANT,       ECC 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Respondent. 

Received  and  Filed  T.  C.  U.  S.  May  2,  1949. 
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The  Tax  Court  of  the  United  States 
B.T.C.  No.  122 

BIRCH  RANCPI  &  OIL  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Docket  No.  8720 

Promulgated  December  15,  1949. 

FINDINGS  OF  FACT  AND  OPINION 

A  taxpayer  corporation,  keeping  its  books  on  the 
cash  basis,  owned  substantially  all  land  comprised 
in  a  California  reclamation  district.  The  district 
had  outstanding  2,000  6  per  cent  bonds  of  $1,000 
face  value  each,  payable  from  the  proceeds  of  im- 
provement taxes  assessed  against  the  land.  The  tax- 
payer and  the  taxpayer's  sole  shareholders,  husband 
and  wife,  and  holding  companies  wholly  owned  by 
the  shareholders  held  1,680  of  the  district's  bonds 
at  the  beginning  of  the  fiscal  year  1944  and  acquired 
310  more  about  the  middle  of  the  year.  To  pay  in- 
terest on  the  bonds,  the  reclamation  district,  through 
the  County  Treasurer,  made  assessment  calls  which 
petitioner  paid  during  the  year,  and  deducting  such 
payments  as  taxes,  it  computed  a  net  operating  loss 
for  fiscal  1944  which  it  claims  as  a  carry-back  de- 
duction for  fiscal  1942. 

1.  A  revenue  agents'  report,  addressed  to  the 
taxpayer,  in  which  the  tax  payments  were  allowed 
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as  deductions,  held,  not  to  estop  the  Commissioner 
from  defending  a  subsequent  determination  that  the 
taxpayer  had  no  net  operating  loss  for  fiscal  1944 
and  consequently  no  carry-back,  such  determination 
being  based  on  a  disallowance  of  the  deduction  of 
tax  payments. 

2.  Amounts  paid  on  call  of  the  County  Treasurer 
as  taxes  to  meet  interest  on  bonds  of  a  California 
public  reclamation  district,  held,  deductible  by  the 
taxpayer  although  it  owned  all  the  land  assessed 
and  its  sole  shareholders  owned  or  controlled  a  ma- 
jority of  the  bonds,  the  minority  bondholders  having 
a  material  number  of  bonds.  Rindge  Land  &  Navi- 
gation Co.,  2  B.T.A.  1179,  distinguished. 

George  Acret,  Esq., 
For  the  petitioner. 

Earl  C.  Crouter,  Esq., 
For  the  respondent. 

The  Commissioner  determined  deficiences  of 
$7,833.44  and  $11,915.67  in  petitioner's  income  taxes 
for  the  fiscal  years  ended  September  30,  1941,  and 
1942,  respectively,  and  deficiencies  of  $4,565.41  and 
$1,687.10  in  declared  value  excess-profits  taxes  for 
those  respective  years.  In  the  original  petition  error 
was  assigned  in  the  determination  that  petitioner's 
books  were  kept  on  the  cash  basis,  not  on  an  accrual 
basis,  and  in  the  consequent  disallowance  of  deduc- 
tions claimed  by  petitioner  on  account  of  accrued 
taxes,  payable  but  unpaid,  to  a  California  reclama- 
tion district.    In  a  proceeding  involving  the  fiscal 
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years  1937  and  1939,  Docket  No.  109993,  this  Court 
decided  like  issues  adversely  to  petitioner's  conten- 
tion while  this  case  was  pending,  and  after  affirm- 
ance of  that  decision  on  ajypeal  petitioner  abandoned 
those  assignments  and  amended  its  petition  to  claim 
a  carry-back  deductible  in  fiscal  1942  because  of  an 
alleged  net  operating  loss  sustained  in  fiscal  1944. 
The  Commissioner  allowed  no  carry-back  deduction, 
having  computed  a  net  income  of  $34,711.50  for 
fiscal  1944.  In  so  doing  he  did  not  allow  the  deduc- 
tion of  taxes  of  $221,610.87  actually  paid  to  the  rec- 
lamation district  in  that  year  on  the  ground  that 
petitioner  owned  all  the  land  of  the  district  and  it 
or  its  stockholders  owned  substantially  all  the  bonds 
of  the  district  so  that  petitioner's  obligation  to  pay 
taxes  and  the  district's  obligation  to  pay  interest  on 
the  bonds  was  lacking  in  substance.  Petitioner  con- 
tests the  disallowance  and  the  resulting  determina- 
tion that  there  was  no  net  loss  carry-back  available 
as  a  deduction  for  fiscal  1942  under  section  122(b), 
Internal  Revenue  Code.  In  a  Memorandum  Opinion 
entered  March  24,  1948,  it  was  held  over  respond- 
ent's objection  that  this  Court  had  jurisdiction  to 
decide  the  issue  so  raised.  The  case  was  submitted 
on  a  stipulation,  which  we  hereby  incorporate  by 
reference  as  findings  of  fact,  on  oral  testimony  and 
on  exhibits. 

Findings  of  Fact 

Petitioner,  a  Nevada  corporation  with  principal 
office  at  Los  Angeles,  California,  filed  its  income  tax 
returns  for  the  fiscal  years  ended  September  30, 1941, 
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1942  and  1944  with  the  collector  of  internal  revenue 
for  the  sixth  district  of  California.  Petitioner  was 
organized  on  October  15,  1934,  by  A.  Otis  Birch  and 
his  wife,  M.  Estelle  C.  Birch,  who  transferred  to  it 
a  21,000  acre  tract  of  land  known  as  the  Conaway 
Ranch  and  certain  other  property.  On  the  same  date 
Birch  and  wife  also  organized  the  Birch  Securi- 
ties Co.  (hereafter  called  Securities)  as  a  Nevada 
corporation  and  transferred  to  it  1,594  bonds,  each 
of  $1,000  face  value,  issued  by  Reclamation  District 
No.  2035  (California),  certain  stocks  and  other  as- 
sets. The  two  transfers  comprised  all  of  their  prop- 
erty. On  the  same  date  they  also  organized  the 
Birch  Holding  Co.  (hereafter  called  Holding)  ;  all 
shares  of  petitioner  and  Securities  were  transferred 
to  it,  and  it  issued  49  per  cent  of  its  shares  to  Birch 
and  51  per  cent  to  Birch's  wife.  Birch  was  presi- 
dent and  in  control  of  the  affairs  of  all  three  cor- 
porations. Securities  and  Holding  were  formed  for 
convenience  and  conducted  no  business.  Petitioner 
operated  the  Conaway  Ranch,  raising  and  selling 
crops  and  sheep. 

The  Conaway  Ranch  is  situated  in  Yolo  County, 
California,  about  five  miles  from  Sacramento.  It 
was  purchased  in  1914  and  thereafter  enlarged  by 
the  Birch  Oil  Co.,  a  partnership  in  which  petitioner 
and  his  wife,  the  wife's  parents,  and  Birch's  nieces, 
hereafter  called  the  Hopkins  sisters,  held  interests. 
At  the  time  of  the  initial  purchase  the  Sacramento 
and  San  Joaquin  Drainage  District,  created  under 
the  laws  of  California,  was  making  surveys  in  the 
area  for  a  flood-control  project,  and  the  Reclama- 


vs.  Birch  Ranch  and  Oil  Company  389 

tion  Board  of  the  state  later  informed  the  Birch  Oil 
Co.  that  if  it  would  construct  a  levee  across  the 
ranch  adjacent  to  a  proposed  Yolo  By-Pass,  an  as- 
sessment would  be  made  against  all  lands  in  the 
drainage  district  to  pay  for  the  construction  and  for 
flowage  rights.  Desiring  to  develop  its  land,  Birch 
Oil  Co.  later  petitioned  the  Supervisors  of  Yolo 
County  to  create  a  reclamation  district  which  would 
comprise  the  ranch,  and  in  April  1919  the  Supervi- 
sors approved  the  establishment  of  Reclamation  Dis- 
trict No.  2035.  B.  F.  Conaway,  Birch's  father-in-law, 
C.  Harold  Hopkins,  the  husband  of  Birch's  niece, 
and  a  local  attorney  were  appointed  district  trus- 
tees. A  program  of  improvements,  estimated  to  cost 
$2,264,740,  was  authorized,  and  commissioners  were 
named  who  apportioned  the  cost  of  the  improve- 
ments among  lands  in  the  district  according  to  the 
benefits  to  be  received  and  filed  with  the  Treasurer 
of  Yolo  County  assessments  against  the  lands  to 
meet  such  cost. 

The  Birch  Oil  Co.,  under  direction  of  the  dis- 
trict's engineer,  constructed  the  improvements, 
which  consisted  of  many  miles  of  roadways,  canals, 
ditches,  bridges,  pumping  plants  and  other  struc- 
tures, at  a  cost  of  slightly  over  two  million  dollars. 
It  financed  the  work,  and  after  completion  in  1924 
received  a  warrant,  dated  January  5,  1925,  directing 
that  the  district,  through  the  Treasurer  of  Yolo 
County,  pay  it  two  million  dollars.  On  January  23, 
1925,  2,000  bonds  of  the  district,  each  of  a  par  value 
of  $1,000,  were  offered  at  auction  to  provide  the 
necessary  funds,  and  Birch  purchased  all  of  them. 
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giving  the  $2,000,000  warrant  in  payment.  These 
bonds  bore  6  per  cent  interest  payable  on  January 
1  and  July  1  of  1925  and  each  year  thereafter  on 
presentation  of  an  interest  coupon  to  the  County 
Treasurer;  227  bonds  were  to  mature  on  January  1 
of  1935  and  a  like  number  on  January  1  of  each  suc- 
ceeding year,  ending  with  maturity  of  the  last  184 
on  January  1,  1943.  Principal  and  interest  were 
payable  out  of  moneys  collected  by  the  Treasurer 
of  Yolo  County  from  assessments  against  the  bene- 
fitted lands,  which  assessments  were  to  be  deposited 
"into  the  main  county  treasury"  but  "credited  to 
the  bond  fund"  of  the  district,  as  provided  by  sec- 
tion 3480,  art.  II,  ch.  1,  Title  8,  Deering's  Political 
Code  of  California. 

Pursuant  to  a  contract  of  1924  Birch  and  wife 
purchased  the  Hopkins  sisters'  interests  in  the  ranch 
and  Birch  Oil  Co.,  and  in  1926  they  purchased  the 
wife's  parents'  interest.  By  virtue  of  these  acquisi- 
tions and  the  purchase  of  small  adjacent  parcels  of 
land  they  came  into  ownership  of  the  entire  ranch, 
then  consisting  of  about  21,000  acres.  The  ranch  was 
co-terminous  with  Reclamation  District  No.  2035 
except  for  1,300  ranch  acres  which  lay  outside  the 
district  and  240  district  acres  which  lay  outside  the 
ranch.  In  buying  the  interests  of  the  Hopkins  sis- 
ters, Birch  paid  them  $1,000  cash  and  786  district 
bonds.  Simultaneously  he  and  his  wife  agreed  to 
buy  back  from  them  the  786  bonds  at  face  value  in 
specified  annual  installments  on  January  1  of  each 
year  from  1926  to  1934,  and  as  security  for  per- 
formance they  placed  their  remaining  1,214  bonds 
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with  trustees  empowered  to  sell  and  make  good  any 
default  by  them  on  the  contract.  The  Hopkins  sis- 
ters, however,  reserved  the  right  not  to  sell  on  any 
installment  date.  During  the  first  six  years  peti- 
tioner and  wife  paid  for  and  received  476  bonds,  as 
contemplated  by  the  contract.  Because  of  financial 
difficulties  they  thereafter  ceased  to  purchase  in- 
stallments of  the  remaining  310.  But  instead  of  in- 
voking action  by  the  trustees  the  Hopkins  sisters 
granted  them  a  time  extension  without  release  from 
the  obligation  to  buy.  Prior  to  1937  petitioner  and 
wife  sold  10  of  their  district  bonds  to  Lula  Minter. 
a  cousin  of  Birch,  and  86  to  the  Great  Republic  Life 
Insurance  Co.,  of  which  Birch  was  president  and  a 
director. 

During  the  years  1925-1930  Birch  and  wife  paid 
to  the  County  Treasurer  of  Yolo  County  on  call  of 
the  assessment  against  the  ranch  the  amounts  nec- 
essary to  meet  interest  payments  on  the  bonds,  and 
the  Hopkins  sisters  collected  their  interest  from  the 
Treasurer  on  presentation  of  the  matured  coupons. 
In  succeeding  years  Birch  bought  the  coupons  of 
the  Hopkins  sisters  as  they  matured,  and  deposited 
them  with  the  Treasurer,  receiving  a  receipt  and 
credit  on  the  assessment  against  the  ranch.  After 
petitioner  acquired  the  ranch  in  1934,  it  too  pur- 
chased at  face  value  matured  interest  coupons  from 
the  Hopkins  sisters  and  from  Lula  Minter,  turning 
them  in  to  the  County  Treasurer.  It  did  not  buy 
matured  coupons  on  the  86  bonds  held  by  the  insur- 
ance company,  and  that  company's  successor  in  in- 
terest eventually  brought  suit  to  enforce  collection 
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of  interest.  The  suit  was  settled  by  petitioner's  pur- 
chase of  the  86  bonds  and  accrued  interest  in  1940 
for  $65,000. 

No  amount  was  ever  paid  into  the  reclamation  dis- 
trict by  Birch  and  his  wife  or  by  petitioner  for  the 
purpose  of  paying  oif  the  bonds.  But  prior  to  ma- 
turity of  the  first  227  and  in  1935  the  original  issue 
was  refunded  by  2,000  new  6  per  cent  bonds  of 
$1,000  face  value,  of  which  50  were  to  mature  on 
January  1  of  1945  and  of  each  succeeding  year.  To 
test  the  legality  of  the  original  issue  the  district 
trustees  filed  a  complaint  with  the  Superior  Court 
of  Yolo  County,  and  after  consideration  of  the  evi- 
dence the  court  on  March  2,  1925,  entered  a  decree 
that : 

*  *  *  said  bonds  are  a  valid,  legal  obligation 
of  said  Reclamation  District  No.  2035,   *   *  * 

The  refunding  bonds  were  likewise  held  a  legal  obli- 
gation of  the  district  by  decree  entered  in  a  similar 
proceeding  on  June  25,  1935.  The  proceedings  were 
not  contested. 

Since  organization  petitioner  has  operated  the 
Conaway  Ranch,  and  has  borne  all  costs  and  ex- 
penses of  maintaining  and  operating  the  improve- 
ments of  the  reclamation  district,  treating  such 
disbursements  as  part  of  its  expenses  in  operating 
the  ranch  in  a  manner  which  would  be  no  different 
if  there  were  no  reclamation  district,  whether  for- 
mal or  actual,  and  the  district  has  no  expenses 
which  are  not  taken  care  of  by  petitioner.  For  its 
ranch  operations  petitioner  keeps  a  set  of  books  on 
the  basis  of  cash  receipts  and  disbursements. 
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The  officials  of  California  counties  are  lenient 
with  the  owners  of  assessed  lands  in  reclamation 
districts,  and  while  there  was  no  express  agreement, 
the  Treasurer  of  Yolo  County  refrained,  in  and 
after  1937  from  making  any  calls  on  petitioner  for 
payments  or  declaring  defaults  or  taking  foreclosure 
action  against  the  ranch,  being  aware  that  petitioner 
was  in  no  position  to  pay  an  assessment.  Petitioner 
nonetheless  accrued  on  its  books  and  deducted  on  its 
income  tax  returns  an  amount  of  $120,000  a  year  for 
which  a  call  could  have  been  made  to  provide  the 
County  Treasurer  with  moneys  necessary  for  the 
payment  of  the  annual  6  per  cent  interest  on  the 
$2,000,000  face  value  bonds.  It  continued  to  buy  at 
face  value  the  maturing  interest  coupons  on  the  310 
bonds  of  the  Hopkins  sisters  and  the  10  bonds  of 
Lula  Minter,  paying  $18,600  and  $600  a  year,  re- 
spectively, for  them.  The  Commissioner  allowed  a 
deduction  of  the  $600  paid  to  Lula  Minter,  but  dis- 
allowed the  rest  of  the  $120,000  claimed.  Petitioner 
contested  such  disallowances  for  1937  and  1939  in 
a  proceeding  before  the  Tax  Court,  Docket  No. 
109993.  The  Court  held  that  the  $18,600  paid  to  the 
Hopkins  sisters  was  deductible,  and  sustained  disal- 
lowance of  the  rest.  Memorandum  Opinion  entered 
April  20,  1944,  affirmed  by  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  on  January  6,  1946,  152 
Fed.  (2d)  874.  This  decision  was  based  on  a  finding 
that  petitioner  kept  its  books  for  ranching  opera- 
tions on  a  cash,  not  an  accrual  basis,  and  had  made 
no  payments  other  than  the  $600  and  the  $18,600. 
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On  September  30,  1943,  petitioner  held  the  86 
bonds  acquired  from  the  life  insurance  company; 
Securities  held  the  1,594  transferred  to  it  at  organi- 
zation; the  Hopkins  sisters  held  310  subject  to  the 
sale  contract  with  Birch  and  wife,  and  Lula  Minter 
held  10.  On  March  15,  1944,  Birch  and  wife  bought 
the  remaining  310  bonds  from  the  Hopkins  sisters, 
and  before  the  close  of  the  fiscal  year  on  September 
30  Securities  was  liquidated  and  dissolved.  Securi- 
ties had  been  suspended  since  1938  for  failure  to  pay 
a  state  tax.  Thus  at  the  close  of  the  fiscal  year  1944 
Birch  and  wife  held  directly  310  of  the  2,000  bonds 
of  the  district ;  Holding  held  1,594  from  the  liquida- 
tion of  Securities;  petitioner  held  86,  and  Lula 
Minter  10.  In  March  1943  petitioner,  Birch  and 
wife  gave  to  several  individuals  a  written  option  to 
purchase  the  Conaway  Ranch  and  all  the  district 
bonds. 

During  the  period  1937  until  late  in  1943  peti- 
tioner made  no  cash  payments  to  the  County  Treas- 
urer to  provide  interest  on  the  bonds  and  received 
no  call  to  make  a  payment.  In  1943,  however,  funds 
became  available  to  it,  and  on  October  13,  1943,  the 
Treasurer  made  a  call  for  $58,565.92,  payable  No- 
vember 12.  Petitioner  advised  the  Treasurer  that  it 
could  not  pay  the  amount  until  later  and  would 
submit  to  a  delinquency  penalty.  In  reply  the  Treas- 
urer explained  that  the  penalty  was  "part  and  par- 
cel of  the  Call,"  which  was  "for  interest  only."  On 
December  28,  1943,  Securities  transmitted  to  the 
Treasurer  coupons  from  166  bonds  and  advised  that 
the  trustees  for  the  Hopkins  sisters  would  present 
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coupons  from  1,278  bonds.  It  requested  remittance 
of  $49,320  to  cover  the  accrued  interest.  The  follow- 
ing day  petitioner  paid  the  assessment  call  and  a 
penalty  of  $5,856.59  by  its  check  for  $64,422.51 
drawn  in  favor  of  the  County  Treasurer,  and  the 
Treasurer  remitted  $49,320  interest  to  Securities  on 
January  8,  1944.  On  April  10,  1944,  the  Treasurer 
made  another  call  for  $53,721.65  payable  May  10. 
Petitioner  paid  this  call  and  a  10  per  cent  delin- 
quency penalty  of  $5,371.94  by  its  check  for  $59,- 
093.59  dated  June  28,  1944.  On  August  12,  1944, 
petitioner  gave  to  the  Treasurer  its  check  for  $37,- 
325.28  in  satisfaction  of  the  unpaid  portion  of  a  call 
dated  December  1,  1935,  together  with  penalty.  Be- 
fore making  this  remittance  petitioner  inquired  of 
the  Treasurer  by  letter  if  the  Treasurer  would  pay 
the  interest  coupons  in  arrears  upon  receipt  of  the 
amount.  On  September  20,  1944,  it  paid  the  Treas- 
urer $60,769.49  in  satisfaction  of  a  call  dated 
September  8,  1944.  In  making  calls,  the  treasurer 
computed  an  amount  which,  with  any  balance  on 
hand,  was  sufficient  to  provide  $60,000  for  the  semi- 
annual interest  due  on  the  bands,  and  amounts  paid 
as  penalties  were  reflected  in  his  computations.  The 
four  payments  which  petitioner  made  during  its  fis- 
cal year  1944  aggregated  $221,610.87.  Soon  after  the 
collection  of  money  by  call  the  Treasurer  paid  in- 
terest on  the  bonds,  but  no  interest  was  ever  paid 
without  such  preceding  collection. 

On  its  tax  returns  for  the  fiscal  years  ended  Sep- 
tember 30,  1941  and  1942,  petitioner  claimed  a  de- 
duction of  $120,000  on  account  of  the  tax  due  Rec- 
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lamation  District  No.  2035;  for  each  year  the  Com- 
missioner disallowed  the  deduction  ''except  as  to 
$19,200  paid  to  the  Hopkins  sisters  and  Miss  Min- 
ter."  After  affirmance  of  this  Court's  decision  in 
Docket  No.  109993  and  on  July  7,  1947,  petitioner 
paid  to  the  collector  $12,398.85  on  account  of  the 
deficiencies  determined  in  its  income  and  declared 
value  excess-profits  taxes  for  the  fiscal  year  1941. 
As  there  had  been  no  assessment  of  the  determined 
deficiencies,  the  payment  was  credited  by  the  collec- 
tor to  a  suspense  account  and  not  applied  in  satis- 
faction of  a  tax.  On  its  return  for  the  fiscal  year 
ended  September  30,  1944,  petitioner  claimed  a  de- 
duction of  $118,890.87  as  taxes  paid  to  Reclamation 
District  No.  2035,  and  reported  a  net  loss  of  $84,- 
179.37  for  the  year.  In  a  report  dated  January  23, 
1947,  addressed  to  petitioner,  the  revenue  agent  in 
charge  of  the  Los  Angeles  Division  recomputed  a 
net  loss  of  $186,899.37  for  the  year,  and  in  so  doing, 
allowed  a  deduction  of  $221,610.87,  or  the  amount 
actually  paid  to  the  Treasurer  of  Yolo  County  on 
account  of  the  district  taxes  and  penalties.  In  a  sub- 
sequent report,  dated  December  8,  1947,  deduction 
of  the  $221,610.87  was  disallowed  on  the  ground 
that : 

*  *  *  there  was  no  real  or  actual  obligation 
outstanding  against  the  taxpayer,  since  Recla- 
mation District  No.  2035  was  comprised  exclu- 
sively of  the  taxpayer's  property,  and  since  A. 
Otis  Birch  and  his  wife,  Estelle  Birch,  the  sole 
stockholders  of  the  Birch  Ranch  and  Oil  Com- 


vs.  Birch  Ranch  and  Oil  Company  397 

pany  hold  substantially  all  the  bonds  of  the 
Reclamation  District. 


As  the  interest  received  by  A.  Otis  Birch  and 
his  wife,  Estelle  Birch,  is  non-taxable,  the 
amounts  claimed  as  taxes  paid  by  the  Birch 
Ranch  and  Oil  Company  is  considered  non-de- 
ductible. 

As  a  consequence  of  this  disallowance  the  Commis- 
sioner determined  that  petitioner  had  no  net  loss 
carry-back  from  the  fiscal  year  1944  to  the  fiscal 
year  1942. 

Opinion 
Johnson,  Judge: 

Petitioner  charges  the  Commissioner  with  error 
in  failing  to  allow  the  deduction  of  a  net  operating 
loss  carry-back  in  the  computation  of  its  income  and 
declared  value  excess-profits  taxes  for  the  fiscal  year 
ended  September  30,  1942,  by  virtue  of  a  net  operat- 
ing loss  of  $186,899.37  sustained  by  it  for  the  fiscal 
year  ended  September  30,  1944.  Originally  peti- 
tioner also  assigned  as  errors  the  Commissioner's 
disallowance  of  the  unpaid  portion  of  a  deduction  of 
$120,000  claimed  on  each  of  its  returns  for  the  fiscal 
years  1941  and  1942  as  accrued  taxes  payable  by  it 
to  Reclamation  District  No.  2035.  When  the  peti- 
tion was  filed,  a  similar  issue  was  pending  before 
this  Court  in  Docket  No.  109993,  involving  petition- 
er's right  to  deduct  the  same  accrued  liability  of 
$120,000  for  each  of  the  fiscal  years  1937  and  1939. 
This  Court's  holding  that  petitioner's  books  were 
kept  on  a  cash  basis  and  that  it  was  entitled  to  de- 
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duct  only  the  $18,600  paid  to  the  Hopkins  sisters 
and  the  $600  paid  to  Lula  Minter  was  affirmed  by 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
on  January  6,  1942,  as  reported  in  152  Fed.  (2d) 
874. 

At  the  first  hearing  of  this  proceeding  on  June 
30,  1947,  petitioner,  accepting  the  holding  that  its 
books  were  kept  on  the  cash  basis,  conceded  that 
there  were  deficiencies  in  tax  as  determined  for  its 
fiscal  years  1941  and  1942,  but  asked  the  Court  to 
provide  in  its  order  that  the  tax  liability  for  fiscal 
1942  be  computed  to  reflect  the  carry-back  of  losses 
sustained  by  it  in  fiscal  1944.  Rejecting  respond- 
ent's contention  that  a  decision  of  deficiencies  in  the 
amounts  determined  be  entered  without  adjustment 
for  any  carry-back,  this  Court  in  a  Memorandum 
Opinion  entered  March  24,  1948,  took  note  that  pe- 
titioner's right  to  a  carry-back  was  properly  raised 
as  an  issue  and  held  that  such  issue  was  a  proper 
subject  for  decision.  Petitioner  then  moved  to  re- 
open the  case  for  the  purpose  of  presenting  evidence 
relative  to  its  net  operating  loss  for  fiscal  1944.  This 
motion  was  granted,  and  petitioner  thereafter 
amended  its  petition  to  make  allegations  concern- 
ing the  payments  made  to  the  County  Treasurer  and 
to  plead  that  the  respondent  was  estopped  to  deny 
the  deduction  of  these  payments  in  fiscal  1944.  The 
issue  thus  raised  for  decision  requires  a  determina- 
tion of  petitioner's  right  to  deduct  as  taxes  in  fiscal 
1944  the  $221,610.87  which  it  paid  in  that  year  to 
the  Treasurer  of  Yolo  County  on  calls  under  the 
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tax  assessment  of  the  reclamation  district  against 
the  Conaway  Ranch. 

In  a  report  dated  January  23,  1947,  addressed  to 
petitioner,  the  revenue  agent  in  charge  of  the  Los 
Angeles  Division  allowed  the  deduction  in  question 
and  computed  a  net  operating  loss  of  $186,899.37 
for  fiscal  1944.  Petitioner  now  argues  on  brief  that 
since  it  paid  the  deficiencies  of  $12,398.85  deter- 
mined (but  not  assessed)  for  fiscal  1941  in  reliance 
on  this  report,  respondent  should  be  estopped  from 
denying  it  the  advantage  of  the  carry-back  deduc- 
tion therein  recognized  as  allowable  for  fiscal  1942, 
which  deduction  it  anticipated  in  making  the  pay- 
ment. The  agent's  first  computation  was  reversed, 
however,  and  in  a  later  report,  dated  December  8, 
1947,  the  payment  of  the  $221,610.87  was  not  al~ 
loAved  as  a  deduction  with  the  result  that  the  net 
loss  of  fiscal  1944  was  converted  into  a  net  income 
of  $34,711.50.  As  a  consequence  the  Commissioner 
determined  that  there  was  no  loss  carry-back  from 
fiscal  1944  available  as  a  deduction  for  fiscal  1942. 

We  fail  to  perceive  in  the  Commissioner's  action 
any  basis  whatever  for  an  estoppel.  The  amount  of 
the  deficiency  for  fiscal  1941  was  in  no  Avise  affected 
by  any  deduction  on  account  of  a  loss  carry-back 
to  which  petitioner  might  or  might  not  be  entitled 
for  fiscal  1942.  Petitioner  had  no  right,  under  the 
decision  in  Docket  No.  109993,  to  deduct  in  fiscal 
1941  taxes  due  to  the  reclamation  district  which  it 
had  accrued  but  not  paid.  It  so  admits  by  abandon- 
ing all  issues  relating  to  fiscal  1941.  There  was 
hence  no  issue  raised  for  fiscal  1941  about  which  the 
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Commissioner's  action  could  have  misled  petitioner, 
and  in  any  event  the  payment  was  not  applied  to 
the  1941  deficiencies,  which  have  not  yet  been  as- 
sessed, but  was  placed  in  a  suspense  account. 

By  section  23(c)  (1),  Internal  Revenue  Code, 
taxes  paid  or  accrued  within  the  taxable  year  are 
deductible  except: 

(E)  taxes  assessed  against  local  benefits  of 
a  kind  tending  to  increase  the  value  of  the 
property  assessed;  but  this  paragraph  shall  not 
exclude  the  allowance  as  a  deduction  of  so  much 
of  such  taxes  as  is  properly  allocable  to  main- 
tenance or  interest  charges ;  *  *  * 

As  all  of  the  $221,610.87  paid  to  the  County  Treas- 
urer was  for  application  to  interest  charges,  none 
of  it  is  excluded  as  a  deduction  by  the  statutory  ex- 
ceptions, and  respondent  does  not  contend  that  it 
was.  Its  disallowance  was  explained  in  the  agent's 
second  report  as  follows: 

This  disallowance  is  based  on  the  fact  that 
there  was  no  real  or  actual  obligation  outstand- 
ing against  the  taxpayer,  since  Reclamation 
District  No.  2035  was  comprised  exclusively  of 
the  taxpayer's  property,  and  since  A.  Otis 
Birch  and  his  wife,  Estelle  Birch,  the  sole 
stockholders  of  the  Birch  Ranch  and  Oil  Com- 
pany hold  substantially  all  the  bonds  of  the 
Reclamation  District. 

Section  23  of  the  Internal  Revenue  Code  states: 
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Deductions  from  Gross  Income. 

In  computing  net  income  there  shall  be  al- 
lowed as  deductions: 

(b)  Interest — All  interest  paid  or  accrued 
within  the  taxable  year  on  indebtedness,  except 
on  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  obligations  *  *  *  the  interest 
upon  which  is  wholly  exempt  from  taxes  by 
this  chapter. 

(c)  Taxes — Generally. 

(1)  Allowances  in  General — Taxes  paid  or 
accrued  within  the  taxable  year  except — 

(a)  taxes  assessed  against  local  benefits  of 
a  kind  tending  to  increase  the  value  of  the 
property  assessed. 

As  the  interest  received  by  A.  Otis  Birch  and 
his  wife,  Estelle  Birch,  is  non-taxable  the 
amounts  claimed  as  taxes  paid  by  the  Birch 
Ranch  and  Oil  Company  is  considered  non-de- 
ductible. 

Respondent,  now  defending  the  disallowance  on 
both  the  above  grounds,  argues  first  that  the 
Birches,  the  petitioner  and  the  reclamation  district 
were  all  one  and  the  same  in  substance  since  peti- 
tioner owned  all  the  assessed  land  in  the  district,  the 
Birches  through  Holding  owned  all  the  stock  of  pe- 
titioner, and  they  and  petitioner  owned  substantially 
all  the  bonds  of  the  district.  On  this  background  he 
reasons  that  in  effect  the  same  party  paid  the  taxes 
in  controversy  and  received  the  tax-exempt  interest 
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which  those  taxes  supplied.  He  urges  that  under 
such  circumstances  the  district  should  be  ignored 
for  tax  purposes  as  a  legal  fiction,  and  that  the  tax 
and  interest  payments  should  be  disregarded  as  not 
having  any  business  purpose  and  not  discharging 
any  real  legal  obligation. 

To  buttress  this  view,  respondent  cites  numerous 
sections  of  the  Political  Code  of  California,  Part  3, 
Title  8,  chapter  1,  article  2,  relating  to  reclamation 
districts,  pointing  out  that  section  3472  authorizes 
the  formation  of  a  district  without  the  intervention 
of  trustees  by  parties  owning  all  the  land  affected; 
that  section  3480  empowers  the  landowners  of  those 
districts  which  are  under  trustees  to  authorize  bonds 
by  vote;  requires  that  10  per  cent  of  any  bonds  is- 
sued be  retired  within  ten  years  of  issuance ;  that  a 
fund  be  created  for  such  retirement ;  that  parcels  of 
land  be  sold  to  provide  delinquencies  in  assessment 
payments;  that  the  district's  bonds  may  be  used  in 
satisfaction  of  assessments;  and  that  section  3493 
permits  owners  of  50  per  cent  of  the  land  to  dissolve 
the  district.  He  concludes  that  Reclamation  District 
No.  2035  was  in  fact  if  not  in  form  a  private  dis- 
trict; that  in  actual  operation  it  was  treated  as  a 
private  district  because  no  assessment  taxes  were 
paid  from  1937  to  1943;  no  sinking  fund  was 
created,  and  the  fiction  of  a  public  district  was  arti- 
ficially kept  alive  to  the  end  that  petitioner  might 
deduct  the  amount  which  it  paid  as  taxes  and  which 
it  or  its  sole  stockholders  received  back  as  tax- 
exempt  interest. 
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The  essential  factual  premises  or  inferences  which 
respondent  assumes  for  this  argument  are  not 
adequately  supported  by  the  evidence.  We  can  disre- 
gard as  negligible  the  240  district  acres  which  peti- 
tioner did  not  own  and  against  which  an  assessment 
for  bond  interest  apparently  was  not  made,  but  we 
can  not  lightly  ignore  a  public  district  invested  with 
taxing  powers  and  other  sovereign  attributes  and 
the  substance  attaching  to  the  very  large  number  of 
bonds  which  were  held  by  parties  who  had  no  iden- 
tity of  interest  with  the  Birches  and  whose  right  to 
bond  interest  was  consistently  observed, — in  one 
case,  after  threat  of  suit.  The  Hopkins  sisters  ac- 
quired 786  of  the  2,000  bonds  in  1925;  they  owned 
310  from  1931  to  March  15,  1944,  or  during  five  and 
a  half  months  of  fiscal  1944.  At  an  undisclosed  date 
the  Birches  sold  86  bonds  to  the  Great  Republic 
Life  Insurance  Co.,  and  its  successor  sold  these 
bonds  to  petitioner  in  1940;  the  Birches  sold  10 
bonds  to  Lula  Minter  who  held  them  throughout  fis- 
cal 1944.  Petitioner  regularly  paid  to  the  Hopkins 
sisters  and  to  Lula  Minter  the  amount  of  ac- 
crued current  interest  due  them,  receiving  and  turn- 
ing over  the  interest  coupons  to  the  County  Treas- 
urer. By  so  doing  it  acquired  a  credit  in  the  same 
amount  on  the  district's  assessment  for  interest. 
See  section  11,  article  II,  chapter  1,  Title  8,  Part  3, 
Political  Code  of  California,  and  hence  it  is  not 
technically  correct  to  say  that  no  assessment  taxes 
were  paid  from  1937  to  1944.  An  amount  of  $19,200 
was  paid  each  year,  and  by  this  Court's  decision  in 
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Docket  No.  109993  the  amounts  so  paid  were  deduc- 
tible. 

Without  formally  pleading  res  judicata,  peti- 
tioner argues  on  brief  that  the  recognizable  char- 
acter of  the  district  and  petitioner  as  separate  en- 
tities is  in  fact  res  judicata  by  virtue  of  our  holding 
in  the  prior  proceeding.  While  that  decision,  involv- 
ing the  fiscal  years  1937  and  1939,  would  not  here 
support  the  plea,  if  made,  see  Commissioner  v.  Sun- 
nen,  333  U.S.  591,  we  deem  the  facts  therein  con- 
sidered so  nearly  identical  with  those  existing  in 
fiscal  1944  as  to  require  the  same  conclusion  previ- 
ously reached.  To  view  the  tax  assessment  as  paid 
by  the  same  party  which  received  the  bond  interest, 
it  is  not  enough  to  identify  petitioner,  Holding  and 
Securities  with  Birch  and  his  wife.  It  is  also  nec- 
essary to  identify  with  them  the  reclamation  dis- 
trict, and  this  district  is  by  state  law : 

*  *  *  a  public,  as  distinguished  from  a  pri- 
vate, corporation.  It  acts  as  a  state  agency  in- 
vested with  limited  powers,  *  *  *.  [Metcalfe  v. 
Merritt,  14  Cal.  A.  244;  111  Pac.  505] 

Respondent  cites  Rindge  Land  &  Navigation  Co., 
2  B.T.A.  1179,  and  the  very  similar  case  of  Califor- 
nia Delta  Farms,  Inc.,  6  B.T.A.  1301,  as  decisions  in 
which  a  similar  district  was  for  tax  purposes  iden- 
tified with  the  sole  landowner  in  it.  In  the  former 
case  the  sole  landowner,  a  corporation,  had  caused 
the  district  to  issue  to  it  a  warrant  for  an  amount  in 
excess  of  the  cost  of  property  which  it  transferred 
to    the    district,    and    had    used    that    warrant    to 
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procure  all  the  district  bonds  which  bonds  it  gave 
to  creditors  in  place  of  certain  indebtedness  of  its 
own.  The  Board  of  Tax  Appeals  refused  to  recog- 
nize the  excess  of  the  warrant  over  the  property  as 
resulting  in  taxable  gain,  but  in  so  doing,  expressly 
confined  its  "discussion  and  decision  to  the  particu- 
lar facts."  As  those  facts  indicated  that  the  tax- 
payer owned  all  the  district  and  procured  all  the 
bonds,  obviously  no  third  party's  interest  was  in- 
volved and  the  price  named  for  the  property  was 
admittedly  arbitrary  and  designed  to  further  the 
taxpayer's  debt  refunding  scheme.  As  the  issue  re- 
lated only  to  a  sale  between  the  landowner  and  the 
district,  moreover,  the  legal  incidence  of  bonds  and 
assessments  was  not  even  involved.  But  the  inter- 
vention of  even  a  small  interest  by  third  parties  has 
been  deemed  to  preclude  a  disregard  of  the  separate 
character  of  a  public  district.  In  Kings  County  De- 
velopment Co.,  27  B.T.A.  1291,  the  taxpayer's  gain 
on  a  sale  of  property  to  a  reclamation  district  was 
held  taxable  even  although  the  taxpayer  owned  80 
per  cent  of  the  district  land.  In  so  deciding,  the 
Board  expressly  recognized  that : 


*  *  * 


Such  districts  are  separate  and  distinct 
legal  entities  from  the  land  owners  within  the 
district,  *  *  *. 

Respondent  correctly  asserts  that  in  numerous 
cases  deductions  such  as  interest  have  been  held  un- 
allowable where  it  appeared  that  the  payor  and 
payee  were  economically  identical,  e.g.,  Prudence 
Securities    Corporation   v.    Commissioner    (C.C.A., 
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2nd  Cir.),  135  Fed.  (2d)  340;  Marian  Bourne  El- 
bert, 45  B.T.A.  685.  But  the  decisions  on  which  he 
relies  do  not  involve  tax  assessments  of  a  public 
corporation  or  interest  payable  on  its  bonds,  a  sub- 
stantial number  of  which  were  owned  over  the  years 
by  parties  having  no  identity  of  economic  interests 
with  the  taxpayer.  We  have  already  held  in  Docket 
No.  109993  that  the  amounts  which  petitioner  sup- 
plied in  satisfaction  of  interest  on  bonds  held  by  the 
Hopkins  sisters  and  Lula  Minter  were  deductible. 
The  Hopkins  sisters  continued  to  own  bonds  during 
nearly  half  of  fiscal  1944  and  Lula  Minter  owned 
10  during  all  of  it.  That  part  of  petitioner's  assess- 
ment payments  used  to  pay  interest  on  their  bonds 
is  obviously  deductible  under  the  prior  decision. 
Should  a  distinction  be  made  in  regard  to  the  tax 
applied  to  interest  payments  on  petitioner's  bonds? 
We  think  not.  The  funds  which  the  district  col- 
lected by  its  assessment  calls  were  for  the  payment 
of  interest  in  general,  and  we  are  of  opinion  that  pe- 
tioner's  right  to  deduct  its  payments  as  a  tax  is  not 
defeated  by  the  fact  that  a  part  of  such  payments 
became  available  to  pay  interest  on  bonds  held  by  it, 
by  Securities,  by  Holding,  or  by  the  Birches.  An- 
drew Little,  21  B.T.A.  911. 

Respondent  argues  further  that  the  "payments  of 
interest  on  reclamation  bonds"  was  the  payment  of 
interest  on  indebtedness  incurred  and  continued  to 
purchase  and  carry  tax-exempt  obligations,  and 
hence  such  payments  are  not  deductible  under  sec- 
tion  23(1)),   Internal   Revenue   Code.    Recognizing 
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the  reclamation  district  as  a  legal  entity,  we  view 
petitioner's  payments  as  made  in  satisfaction  of 
taxes,  not  of  interest,  and  the  argument  thus  lacks 
factual  foundation.  As  taxes  assessed  for  interest 
only,  they  are  not  of  a  kind  tending  to  increase  the 
value  of  the  property  assessed,  and  are  hence  prop- 
erly deductible.  Mary  E.  Evans,  42  B.T.A.  246; 
Missouri  State  Life  Insurance  Co.,  29  B.T.A.  401; 
Andrew  Little,  supra. 

We  hold  that  the  Commissioner  erred  in  failing 
to  allow  the  deduction  of  the  taxes  of  $221,610.87 
paid  by  petitioner  in  fiscal  1944,  and  that  the 
amount  of  petitioner's  net  operating  loss  for  that 
year,  available  as  a  carry-back  to  fiscal  1942  under 
the  provisions  of  section  122(b)  (1),  should  be  re- 
computed to  reflect  such  deduction.  In  his  answer 
to  petitioner's  " Supplement  and  Amendment  to  Pe- 
tition," respondent  admitted: 

*  *  *  a  determination  of  a  disallowance  of  a 
deduction  claimed  by  the  petitioner  for  the  tax- 
able year  1944  in  the  amount  of  $221,610.87  for 
alleged  taxes  or  interest  paid,  and  that  as  a  re- 
sult of  such  disallowance  the  respondent  has 
found  and  determined  that  petitioner  had  no 
net  loss  carry-back  from  1944  to  the  taxable 
year  1942; 

As  no  factor  of  computation  other  than  treatment 
of  the  $221,610.87  taxes  paid  was  put  in  issue,  the 
effect  of  this  decision  is  limited  to  a  deduction  of 
those  taxes  in  arriving  at  the  amount  of  net  oper- 


408  Commissioner  of  Internal  Revenue 

ating  loss  for  fiscal  1944  and  the  carry-back  avail- 
able as  a  deduction  for  fiscal  1942. 

Reviewed  by  the  Court. 

Decision  will  be  entered  under  Rule  50. 

Served  Dec.  15,  1949. 


[Title  of  Tax  Court  and  Cause.] 

RESPONDENT'S  COMPUTATION  FOR 
ENTRY  OF  DECISION 

The  attached  proj^osed  computation  is  submitted, 
on  behalf  of  the  respondent,  to  the  Tax  Court  of 
the  United  States,  in  compliance  with  its  opinion 
determining  the  issues  in  this  proceeding. 

This  computation  is  submitted  in  accordance  with 
the  opinion  of  the  Court,  without  prejudice  to  the 
respondent's  right  to  contest  the  correctness  of  the 
decision  entered  herein  by  the  Court,  pursuant  to 
the  statutes  in  such  cases  made  and  provided. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
/s/  CHARLES  OLIPHANT,       ECC 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel. 

E.  C.  CROUTER, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 
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C-TS  :PD 
LA:KD 

Kecomputation  Statement 
In  re :  Birch  Ranch  and  Oil  Company 
427  West  Fifth  Street 
Los  Angeles  13,  California 

Jan.  18,  1950. 
Docket  No.  8720 

Tax  Liability- 
Year  Assessed 
Ended                     Liability               Income  Tax  Deficiency 

9/30/41  $7,833.44  None  $7,833.44 

9/30/42  None  None  None 

$7,833.44  None  $7,833.44 

Declared  Value  Excess  Profits  Tax 
9/30/41  $4,565.41  None  $4,565.41 

9/30/42  None  None  None 

$4,565.41  None  $4,565.41 

The  attached  schedules  of  tax  computation  were  prepared  un- 
der Rule  50  pursuant  to  the  opinion  of  the  Tax  Court,  promul- 
gated December  15, 1949. 

Birch  Ranch  and  Oil  Company  Recomputation  Statement 

Taxable  Year  Ended  Sept.  30,  1941 
Schedule  1 
Net  income  shown  in  the  statutory  notice  of  deficiency 

dated  April  30, 1945 $34,711.24 

Revised  in  accordance  with  the  Tax  Court 's 

opinion  (unchanged)  34,711.24 

Declared 
Value  Excess 
Income  Tax         Profits  Tax 

Tax  liability  (unchanged)  $7,833.44  $4,565.41 

Tax  assessed  None  None 

Deficiency  $7,833.44*  $4,565.41* 

*  Note :  These  taxes  were  paid  7-7-47  to  the  Collector  of  Inter- 
nal Revenue,  who  is  holding  as  a  deposit  in  a  9-D  suspense  account. 

Taxable  Year  Ended  Sept.  30,  1942 

Schedule  2 
Adjustments  to  Net  Income 

Net  income  shown  in  the  statutory  notice  of  deficiency 

dated  April  30,  1945 $  37,781.08 

Revised  (net  loss) (64,769.60) 

Difference  (decrease)    $102,550.68 
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Schedule  3 
Explanation  of  Adjustment 

Net  operating  loss  deduction  is  allowed  as  the  result  of  a  carry- 
back from  the  taxable  year  ended  September  30, 1944.  For  compu- 
tation see  Exhibit  A,  herewith. 

Schedule  4 
Computation  of  Tax 

Declared 
Value  Excess 
Income  Tax      Profits  Tax 

Revised  net  income  (loss),  schedule  1.. ($64,769.60)      ($64,769.60) 


Tax  liability  None  None 

Tax  assessed  None  None 


Deficiency  None  None 


Exhibit  A 

Computation  of  Net  Operating  Loss  Deduction 
Taxable  Year  Ended  Sept.  30,  1946 

Net  income  shown  in  the  revenue  agent 's  report 

(re-examination)  dated  11-7-47 None 

Add :  Operating  loss  deduction  (1946 

carry-back)  reversed $  34,711.50 

Contributions  limited  under  section  23  (q)  1,010.00 


Total    $  35,721.50 

Less :  Taxes  held  allowable  in  the  Tax  Court 's  opinion  221,610.87 


Net  loss  carry-back $185,889.37 

Less: 

Adjustment — Section  122  Internal  Revenue  Code : 
Section  122(b),  percentage  depletion 

year  1944 $42,372.60 

Section  122(c): 

Percentage  depletion  1942 35,806.09 

Interest  on  U.S.  obligations 5,160.00        83,338.69 


Net  operating  loss  deduction $102,550.68 

Received  and  Filed  T.C.U.S.  January  24, 1950. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  8720 

BIRCH  RANCH  &  OIL  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

This  proceeding  was  called  from  the  hearing  cal- 
endar of  March  1,  1950,  for  settlement  pursuant  to 
Rule  50.  No  appearance  was  made  on  behalf  of  the 
petitioner,  and  upon  consideration  of  the  respond- 
ent's computation  filed  on  January  24,  1950,  it  is 

Ordered  and  Decided:  That  there  are  deficien- 
cies for  the  fiscal  year  ended  September  30,  1941,  in 
income  tax  and  declared  value  excess-profits  tax  in 
the  respective  amounts  of  $7,833.44  and  $4,565.41; 
and  further,  that  there  are  no  deficiencies  in  income 
tax  and  declared  value  excess-profits  tax  for  the 
fiscal  year  ended  September  30,  1942. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Entered  Mar.  3,  1950. 
Served  Mar.  6,  1950. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  8720 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 
vs. 
BIRCH  RANCH  AND  OIL  COMPANY, 

Respondent  on  Review. 

PETITION  FOR  REVIEW  AND 
STATEMENT  OF  POINTS 

To   the   Honorable   Judges   of   the   United    States 
Court  of  Appeals  for  the  Ninth  Circuit : 

The  Commissioner  of  Internal  Revenue  petitions 
The  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  to  review  the  decision  entered  by  The  Tax 
Court  of  the  United  States  on  March  3,  1950,  pur- 
suant to  its  Findings  of  Fact  and  Opinion  promul- 
gated December  15,  1949,  ordering  and  deciding 
"that  there  are  deficiencies  for  the  fiscal  year  ended 
September  30,  1941,  in  income  tax  and  declared 
value  excess-profits  tax  in  the  respective  amounts  of 
$7,833.44  and  $4,565.41;  and  further,  that  there  are 
no  deficiencies  in  income  tax  and  declared  value  ex- 
cess-profits tax  for  the  fiscal  year  ended  September 
30,  1942."  This  petition  for  review  is  filed  pursuant 
to  the  provisions  of  Sections  1141  and  1142  of  the 
United  States  Internal  Revenue  Code  as  amended. 
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I. 

Jurisdiction 
Birch  Ranch  and  Oil  Company,  respondent  on 
review  herein,  is  a  corporation  organized  under  the 
laws  of  the  State  of  Nevada  on  or  about  October  15, 
1934,  with  its  place  of  business  at  Los  Angeles,  Cali- 
fornia, and  filed  its  Federal  income  and  declared 
value  excess-profits  tax  return  for  the  fiscal  year 
ended  September  30,  1942,  herein  involved,  with  the 
Collector  of  Internal  Revenue  for  the  Sixth  District 
of  California  located  at  Los  Angeles,  California, 
which  collection  district  is  within  the  jurisdiction 
of  The  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  wherein  review  is  sought.  This  case 
involves  Federal  income  and  declared  value  excess- 
profits  taxes  for  the  fiscal  year  ended  September  30, 
1942. 

II. 

Nature  of  Controversy 
The  question  to  be  presented  to  the  reviewing 
court  is :  Is  taxpayer  entitled  to  a  deduction  in  the 
taxable  year  1944,  resulting  in  a  net  operating  loss 
carry-back  to  1942  under  Section  122(b)(1)  of  the 
Code,  on  account  of  payments  made  on  call  for  so- 
called  "interest  or  taxes"  in  the  aggregate  amount 
of  $221,610.87,  including  delinquency  penalties,  as- 
sessed on  behalf  of  a  California  Reclamation  Dis- 
trict upon  improvements  to  lands  comprising  such 
district  all  of  which  land  was  practically  owned  and 
operated  by  taxpayer,  with  which  to  pay  the  tax- 
exempt  interest  on  the  district's  bonds,  substantially 
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all  of  which  were  owned  or  controlled  by  taxpayer's 
sole  stockholders'? 

The  taxpayer-corporation,  whose  sole  stockhold- 
ers were  A.  Otis  Birch  and  wife  and  whose  books 
were  kept  on  a  cash  basis,  owned  substantially  all 
the  land  comprised  in  a  California  reclamation  dis- 
trict, known  as  "Conaway  Ranch,"  upon  which  its 
predecessor-partnership,  the  Birch  Oil  Company, 
owned  by  the  "Birch  family  group"  constructed 
and  made  drainage  improvements  at  a  cost  of  $2,- 
000,000.  at  the  instigation  and  direction  of  the  recla- 
mation state  board  for  which  it  received  a  warrant 
in  payment.  Thereafter  $2,000,000.  of  6%  district 
bonds  were  sold  to  Birch  for  which  the  warrant  was 
given  in  payment  and  part  of  the  bonds  were  dis- 
tributed or  sold  to  others.  However,  by  the  middle 
of  1944  Mr.  and  Mrs.  Birch  had  acquired  all  of  the 
bonds  except  10  which  were  owned  by  Mr.  Birch's 
cousin.  The  principal  and  interest  were  payable  out 
of  moneys  collected  by  the  county  from  assessments 
against  benefited  land  and  although  the  last  of  the 
bonds  were  to  mature  on  January  1,  1943,  no 
amount  was  ever  paid  into  the  district  by  the 
Birchs  or  the  taxpayer  for  the  purpose  of  paying 
them  off.  For  all  practical  purposes  the  taxpayer 
and  the  district  were  one  and  the  same.  Calls  for 
the  so-called  "taxes"  were  made  at  the  taxpayer's 
and  Birch's  convenience  and  during  the  taxable 
year  1944  calls  aggregating  the  sum  of  $221,610.87, 
including  delinquency  penalties,  were  made  for  as- 
sessments against  the  "Conaway  Ranch"  for  which 
to  pay  interest  due  and  past  due  for  prior  years. 
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The  aforementioned  payments  were  deducted  in 
1944  as  "taxes  paid"  and  were  disallowed  by  the 
Commissioner.  Their  allowance  results  in  a  "net 
carry-back  loss"  for  the  taxable  year  1944  in  the 
amount  of  $185,889.37  and  an  adjusted  net  operat- 
ing loss  deduction  of  $102,550.68  carry-back  to  1942 
(Section  122(b)  of  Internal  Revenue  Code),  which 
eliminates  the  entire  net  income  as  adjusted  for 
1942  in  the  amount  of  $37,781.08  and  the  proposed 
deficiencies  in  income  and  declared  value  excess 
profits  taxes  in  the  respective  amounts  of  $11,915.67 
and  $1,687.10,  exclusive  of  interest  due  thereon. 

The  Commissioner  contended  before  the  Tax 
Court  that  the  claimed  deduction  for  "interest  or 
taxes"  paid  during  1944  were  properly  disallowed 
and  accordingly  there  is  no  net  operating  loss  carry- 
back to  the  year  1942,  because  (1)  the  reclamation 
district  was  a  fiction,  indistinguishable  from  the 
taxpayer-corporation  and  its  stockholders;  (2)  the 
corporate  identity  of  the  taxpayer  should  be  disre- 
garded as  far  as  any  alleged  liability  to  its  stock- 
holders are  concerned;  (3)  there  was  a  merger  of 
all  liens  and  estates  and  any  liability  for  interest  or 
taxes  was  extinguished  and  (4)  the  payments  of 
"interest"  on  reclamation  bonds  during  the  taxable 
year  constituted  payments  of  indebtedness  incurred 
and  continued  to  purchase  or  carry  obligations,  the 
interest  upon  which  is  wholly  exempt  from  Federal 
tax,  which  is  not  deductible  under  Section  23(b)  of 
the  Code ;  and  further  the  payments  were  not  ordi- 
nary and  necessary  expenses  incurred  or  paid  in 
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1944  in  operating  the  ranch  in  such  year  but  to  pay 
interest  to  its  stockholders  on  tax-exempt  bonds. 

In  holding  adversely  to  the  Commissioner  the  Tax 
Court  found  that  "as  all  of  the  $221,610.87  paid  to 
the  county  treasurer  was  for  application  to  interest 
charges,  none  of  it  is  excluded  as  a  deduction  by  the 
statutory  exceptions  "under  Section  23(c)(1)(E) 
of  the  Code.  It  also  concluded  that,  although  it  may 
ignore  the  negligible  240  district  acres  which  tax- 
payers did  not  own  and  against  which  no  calls  ap- 
parently were  made,  it  could  not  ignore  a  "public 
district"  invested  with  taxing  powers  and  other  sov- 
ereign attributes  and  the  substance  attaching  to  the 
number  of  bonds  which  were  held  by  parties  who 
had  no  identity  of  economic  interest  with  the  Birchs 
in  respect  to  which  deductions  had  been  allowed  and 
approved  in  prior  year  proceedings  of  this  taxpayer 
(T.C.  Docket  No.  109993—3  T.C.M.  378—1944,  affd 
CA-9,  1946,  152  F.  (2)  874,  c.d.  328  U.S.  863).  Thus 
recognizing  the  districts  as  a  legal  entity,  it  viewed 
the  taxpayer's  "payments  as  made  in  satisfaction 
of  taxes,  and  not  of  interest  on  indebtedness 
incurred  and  continued  to  purchase  and  carry  tax- 
exempt  obligations,"  and  "as  taxes  assessed  for 
interest  only,  they  are  not  of  a  kind  tending  to  in- 
crease the  value  of  the  property  assessed,  and  hence 
are  properly  deductible." 

The  Commissioner  presents  that  the  record  sup- 
ports his  position  that  since  the  taxpayer  owned  all 
the  land  of  the  district  upon  which  calls  were  made 
and  it  or  its  stockholders  owned  substantially  all  the 
bonds  of  the  district,  the  taxpayer's  obligation  to 
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pay  "taxes"  and  the  district's  obligation  to  pay 
"interest"  on  the  bonds  was  lacking  in  substance. 
Also  that  the  district  was  in  fact,  if  not  in  form,  a 
private  district;  that  in  actual  operation  it  was 
treated  as  a  private  district  because  no  assessment 
taxes  were  paid  from  1937  to  1943,  no  sinking  fund 
was  created,  and  the  fiction  of  a  public  district  was 
artificially  kept  alive  to  the  end  that  taxpayer  might 
deduct  the  amount  which  it  paid  as  taxes,  which 
amount  it  or  its  two  stockholders  received  back  as 
tax-exempt  interest.  The  parties  stipulated  that  the 
taxpayer  and  the  district  were  one  and  the  same  for 
all  practical  operating  purposes  but  the  Tax  Court 
apparently  gave  little  weight  to  this  part  of  the 
stipulation. 

Even  if  there  was  a  bona  fide  district  originally 
organized,  the  agreed  facts  show  that  Mr.  Birch  and 
his  wife  acquired  complete  ownership  and  control 
of  the  district  and  ranch  by  1944,  except  for  10 
bonds,  which  were  owned  by  Mr.  Birch's  cousin. 
The  other  bonds  owned  in  prior  years  and  the  early 
part  of  1944  were  either  owned  by  members  of  the 
"Birch  family  group" — cousins  and  nieces — and  by 
a  corporation  of  which  Birch  was  president  and  a 
director.  Mr.  Birch  and  his  wife  merely  used  this 
device  to  siphon  off  large  ranching  profits  from  21,- 
000  acres  in  the  guise  of  payment  of  "taxes"  to  the 
county  treasurer,  who  would  then  repay  similar 
amounts  to  Birch  and  his  wife  as  tax-exempt  inter- 
est. These  payments  were  made  largely  to  suit  the 
convenience  of  the  Birch's  and  the  taxpayer,  which 
kept  its  books  and  filed  its  returns  on  a  cash  basis. 
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The  bonds  began  to  mature  on  January  1,  1935,  and 
were  to  be  retired  by  January  1,  1943,  and  as  of  the 
time  of  the  hearing  herein  on  June  30,  1947,  no 
amount  had  been  ever  assessed  by  or  paid  to  the 
county  or  the  district  by  either  the  Birchs  or  the 
taxpayer  for  the  purpose  of  paying  off  the  bonds. 
The  resulting  effect  of  the  arrangement  in  1944  and 
thereafter,  as  sustained  by  the  decision  of  the  Tax 
Court,  establishes  a  continuing  tax-avoidance  loop- 
hole whereby  taxpayers  deduct  payments  for  so- 
called  taxes  when  it  decides  to  call  for  them  to  pay 
its  shareholders  tax-exempt  interest  at  six  per  cent 
on  the  bonds.  Such  a  resulting  tax  avoidance 
scheme  is  contrary  to  the  principles  of  Higgins  v. 
Smith  (1940)  308  U.S.  473  and  Gregory  v.  Helver- 
ing  (1935)  293  U.S.  465. 

If  such  payments  are  deductible,  then  it  is 
further  presented  that,  in  the  alternate,  in  allowing 
a  deduction  for  "penalties"  as  part  of  the  aggre- 
gate payment  made  of  $221,610.87 — contrary  to 
Helen  B.  Achelis  (1933)  28  B.T.A.  244,  246  and 
cases  cited  and  Edward  G.  Acheson  Jr.,  T.C.  Memo. 
Op.  (1943)  1  T.C.M.  877— the  Tax  Court  also  erred. 

III. 

Statement  of  Points 
That  the  Commissioner  of  Internal  Revenue,  be- 
ing aggrieved  by  the  opinion  and  decision  of  The 
Tax  Court  of  the  United  States  in  this  proceeding, 
hereby  petitions  for  a  review  of  said  opinion  and 
decision  by  The  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  and  for  the  correction  of  the 
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manifest  errors  which  therein  occurred  and  inter- 
vened to  his  prejudice.  The  Commissioner  submits 
the  following  statement  of  points  upon  which  he 
intends  to  rely  as  the  basis  of  this  petition  for 
review : 

That  the  Tax  Court  of  the  United  States  erred: 

1.  In  holding  and  deciding  that  under  the  cir- 
cumstances involved  herein,  the  amounts  paid  on 
call  of  the  county  treasurer  as  "taxes"  to  meet  in- 
terest on  bonds  of  a  California  reclamation  district 
are  deductible  in  the  taxable  year  1944  under  Sec- 
tion 23  of  the  Internal  Revenue  Code. 

2.  In  failing  to  hold  and  decide  that  under  the 
circumstances  involved  herein,  the  amounts  paid  on 
call  of  the  county  treasurer  as  "taxes"  to  meet  in- 
terest on  bonds  of  a  California  reclamation  district 
are  not  deductible  in  the  taxable  year  1944  under 
Section  23  of  the  Internal  Revenue  Code. 

3.  In  holding  and  deciding  that  the  taxpayer  is 
entitled  to  a  deduction  for  "taxes  to  meet  interest" 
in  the  taxable  year  1944  in  the  amoimt  of  $221,- 
610.87. 

4.  In  failing  to  hold  and  decide  that  taxpayer  is 
not  entitled  to  any  deduction  for  "taxes  to  meet  in- 
terest" in  the  taxable  year  1944. 

5.  In  holding  and  deciding  that  taxpayer's  as- 
sessment payments  used  to  pay  interest  on  the  bonds 
in  the  taxable  year  1944  are  deductible  under  and 
because  of  its  prior  decision  covering  the  years  1937 
and  1939  of  this  taxpayer  in  Docket  No.  109993— 
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(3  T.C.M.  378—1944,  aff'd  CA-9,  1946,  152  F.  (2) 
874,  c.d.  328  U.S.  863). 

6.  In  holding  and  concluding  that  all  of  the 
$221,610.87  paid  to  the  county  treasurer  was  "for 
application  to  interest  charges"  and  accordingly 
none  of  it  is  excluded  as  a  deduction  by  the  statu- 
tory exceptions  under  the  provisions  of  subpara- 
graph E  of  Section  23(c)  of  the  Internal  Revenue 
Code. 

7.  In  holding  and  finding  that  the  payments  of 
|221,610.87  were  made  in  satisfaction  of  "taxes" 
and  not  "interest"  and  were  not  of  a  kind  tending 
to  increase  the  value  of  the  property  assessed 
within  the  meaning  of  Subsection  (a)  of  Section 
23(c)(1)  of  the  Internal  Revenue  Code. 

8.  In  failing  to  hold  and  decide  that  the  "pay- 
ments of  interest  on  reclamation  bonds"  were  the 
payment  of  interest  on  indebtedness  incurred  and 
continued  to  purchase  and  carry  tax-exempt  obliga- 
tions and  hence  not  deductible  under  Section  23(b) 
of  the  Internal  Revenue  Code. 

9.  In  failing  to  hold  and  find  that  the  tax  and 
interest  payments  had  no  business  purpose  and  did 
not  discharge  any  real  legal  obligation. 

10.  In  holding  and  deciding  that  the  Reclama- 
tion District  No.  2035  was  a  "public  district"  and 
operated  as  such. 

11.  In  failing  to  hold  and  find  that  taxpayer's 
obligation  to  pay  taxes  and  the  district's  obligation 
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to  pay  interest  on  the  bonds,  under  the  circum- 
stances, was  lacking  in  substance. 

12.  In  holding  and  deciding  that  since  the  Recla- 
mation District  was  a  "public  district"  or  legal 
entity  it  could  not  be  disregarded  under  the  cir- 
cumstances involved  herein. 

13.  In  failing  to  hold  and  find  that  the  Reclama- 
tion District  No.  2035  was  in  fact,  if  not  in  form,  a 
private  district  and  operated  as  such. 

14.  In  failing  to  hold  and  find  that  the  Reclama- 
tion District  No.  2035  was  in  reality  a  mere  fiction 
indistinguishable  from  the  taxpayer  and  its  sole 
stockholders. 

15.  In  holding  and  finding  that  a  very  large 
number  of  bonds  were  held  by  parties  who  had  no 
identity  of  economic  interest  with  Mr.  and  Mrs. 
Birch. 

16.  In  failing  to  hold  and  find  that  the  Birchs, 
the  taxpayer  and  the  reclamation  district  were  all 
one  and  the  same  in  substance. 

17.  In  failing  to  hold  and  find  that  when  Mr. 
Birch  and  his  wife  re-acquired  the  bonds  all  prior 
lien  and  taxes  were  merged  and  extinguished. 

18.  In  holding  and  deciding  that  taxpayer  is  en- 
titled to  a  net  operating  loss  carry-back  deduction 
for  the  taxable  year  1944  available  for  the  taxable 
year  1942  in  the  amount  of  $102,550.68  under  Sec- 
tion 122(b)  of  the  Internal  Revenue  Code. 

19.  In  failing  to  hold  and  decide  that  there  was 
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no  net  loss  carry-back  for  the  taxable  year  1944 
available  as  a  deduction  for  the  taxable  year  1942 
under  Section  122(b)  of  the  Internal  Revenue  Code. 

20.  In  failing  to  hold  and  decide  that  taxpayer 
realized  a  net  taxable  income  in  the  amount  of  $35,- 
721.50  for  the  taxable  year  1944. 

21.  In  failing  to  hold  and  decide,  in  the  alter- 
nate, that  the  10  per  cent  added  to  the  assessment 
for  taxes  and  paid  on  account  of  delay  in  payment 
of  such  taxes,  is  a  penalty  and  nondeductible  for 
Federal  income  tax  purposes. 

22.  In  failing  to  hold  and  decide,  in  the  alter- 
nate, that  such  portion  of  the  aggregate  payment  of 
$221,610.87  that  constitute  "delinquent  penalties" 
are  not  deductible  as  taxes. 

23.  In  that  its  opinion  and  decision  are  contrary 
to  the  law  and  the  regulations  and  is  not  supported 
by  substantial  evidence  of  record. 

24.  In  ordering  and  deciding  that  there  are  no 
deficiencies  in  income  tax  and  declared  value  excess 
profits  tax  for  the  fiscal  year  ended  September  30, 
1942. 

25.  In  failing  to  order  and  decide  that  there  are 
deficiencies  in  income  tax  and  declared  value  excess 
profits  tax  for  the  fiscal  year  ended  September  30, 
1942,  in  the  respective  amounts  of  $11,915.67  and 
$1,687.10. 

Wherefore,  the  Commissioner  petitions  that  said 
findings  of  fact  and  opinion  and  decision  of  The 
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Tax  Court  of  the  United  States  be  reviewed  by  The 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit; that  a  transcript  of  the  record  be  prepared  in 
accordance  with  the  law  and  the  rules  of  said  Court 
and  be  transmitted  to  the  Clerk  of  the  said  Court 
for  filing;  and  that  appropriate  action  be  taken  to 
the  end  that  the  errors  herein  complained  of  may 
be  reviewed  and  corrected  by  said  Court. 

/s/  THERON  L.  CAUDLE,        CAR 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT,      CAR 

Chief  Counsel  Bureau  of  Internal  Revenue 
Counsel  for  Petitioner  on  Review. 

Of  Counsel: 

CLAUDE  R.  MARSHALL, 

Special  Attorney 
Bureau  of  Internal  Revenue. 

Received  and  Filed  T.C.U.S.  May  19, 1950. 


[Title  of  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To :  George  Acret,  Esq., 

650  South  Grand  Avenue 
Los  Angeles  14,  California 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  19th  day  of  May,  1950, 
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file  with  the  Clerk  of  The  Tax  Court  of  the  United 
States,  at  Washington,  D.  C,  a  petition  for  review 
by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  decision  of  the  Tax  Court 
heretofore  rendered  in  the  above-entitled  cause.  A 
copy  of  the  petition  for  review  as  filed  is  hereto 
attached  and  served  upon  you. 

Dated  this  19th  day  of  May,  1950. 

/s/  CHARLES  OLIPHANT,      CAR 

Chief  Counsel,  Bureau  of  Internal  Revenue 
Counsel  for  Petitioner  on  Review. 

Service  acknowledged. 

Received  and  Filed  T.C.U.S.  May  31, 1950. 


[Title  of  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To :  R.  R.  Landrum,  Secretary 
Birch  Ranch  &  Oil  Company 
427  West  Fifth  Street 
Los  Angeles,  California 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  19th  day  of  May,  1950, 
file  with  the  Clerk  of  The  Tax  Court  of  the  United 
States,  at  Washington,  D.  C,  a  petition  for  review 
by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  decision  of  the  Tax  Court 
heretofore  rendered  in  the  above-entitled  cause.   A 
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copy  of  the  petition  for  review  as  filed  is  hereto 
attached  and  served  upon  you. 

Dated  this  19th  day  of  May,  1950. 

/s/  CHARLES  OLIPHANT,      CAR 

Chief  Counsel,  Bureau  of  Internal  Revenue 
Counsel  for  Petitioner  on  Review. 

Service  acknowledged. 

Received  and  Filed  T.C.U.S.  Mav  31,  1950. 


[Title  of  Court  of  Appeals  and  Cause.] 

MOTION 

Now  Comes  the  Commissioner  of  Internal  Reve- 
nue, petitioner  on  review  in  the  above-entitlec! 
cause,  by  and  through  his  attorney,  Charles  Oli- 
phant,  Chief  Counsel,  Bureau  of  Internal  Revenue, 
and  moves  that  the  time  within  which  to  prepare, 
transmit  and  deliver  the  record  on  review  in  this 
cause  in  The  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  be  extended  to  and  including  Au- 
gust 17,  1950,  and  for  cause  shows: 

That  a  petition  to  have  the  Tax  Court's  decision 
herein  reviewed  by  the  Court  of  Appeals  for  the 
Ninth  Circuit  was  filed  on  May  19,  1950;  that  the 
time  for  filing  the  record  on  review  now  expires  on 
June  28,  1950 ;  that  the  matter  of  the  disposition  of 
this  cause  is  still  under  consideration  by  the  Gov- 
ernment and  that  the  determination  of  such  further 
action  will  be  made  within  the  next  45  days;  that 
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the  preparation  and  transmittal  of  the  transcript  of 
record  on  review  under  the  above  circumstances 
would  require  unnecessary  expenses  to  the  parties 
herein ;  and  that  in  any  event  the  record  herein  can- 
not be  completed  and  filed  within  the  time  now 
allowed. 

Wherefore,    it    is    prayed    that    this    motion   be 
granted. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 
Of  Counsel: 

CLAUDE  R.  MARSHALL, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 

Received  and  Filed  T.C.U.S.  June  19, 1950. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  8720 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner, 

vs. 

BIRCH  RANCH  &  OIL  COMPANY, 

Respondent. 

ORDER  ENLARGING  TIME 

Upon  motion  of  counsel  for  petitioner,  it  is 
Ordered  that  the  time  for  preparation,  transmis- 
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sion  and  delivery  of  the  record  sur  petition  for  re- 
view of  the  above-entitled  proceeding  in  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  is 
extended  to  August  17,  1950. 

[Seal]         /s/  J.  E.  MURDOCK, 

Acting  Presiding  Judge. 

Dated:  Washington,  D.  C,  June  19,  1950. 
Served  June  21, 1950. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  8720 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

BIRCH  RANCH  AND  OIL  COMPANY, 

Respondent  on  Review. 

NOTICE  OF  RECORD  ON  REVIEW 

To  the  Clerk  of  The  Tax  Court  of  the 
United  States : 

Pursuant  to  the  provisions  of  rule  11  of  the 
amended  rules  of  The  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit,  you  are  hereby  notified 
that  the  petitioner  on  review  will  not  exclude  or 
omit  any  of  the  original  papers  made  a  part  of  the 
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record  in  this  proceeding  before  The  Tax  Court  of 
the  United  States. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue 

Counsel  for  Commissioner  of  Internal  Revenue. 

Consented  to : 

/s/  GEORGE  ACRET, 

Received  and  Filed  July  6, 1950. 


The  Tax  Court  of  the  L  nited  States 
Washington 
[Title  of  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents,  1  to  52,  inclusive,  constitute  and 
are  all  of  the  papers  and  proceedings  on  file  in  my 
office  as  the  original  and  complete  record  in  the 
proceeding  before  The  Tax  Court  of  the  United 
States  entitled:  "Birch  Ranch  and  Oil  Company, 
Petitioner,  v.  Commissioner  of  Internal  Revenue, 
Respondent,"  Docket  No.  8720  and  in  which  the 
respondent  in  the  Tax  Court  proceeding  has  initi- 
ated an  appeal  as  above  numbered  and  entitled,  to- 
gether with  a  true  copy  of  the  docket  entries  in  said 
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Tax  Court  proceeding,  as  the  same  appear  in  the 
official  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  1st  day  of  August,  1950. 

[Seal]         /s/  VICTOR  S.  MERSCH, 

Clerk. 


[Endorsed]  :  No.  12639.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Commissioner  of 
Internal  Revenue,  Petitioner,  vs.  Birch  Ranch  and 
Oil  Company,  Respondent.  Transcript  of  the  Rec- 
ord. Petition  to  Review  a  Decision  of  The  Tax 
Court  of  the  United  States. 

Filed  August  7,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12,639 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner, 

vs. 

BIRCH  RANCH  &  OIL  CO., 

Respondent. 

PETITIONER'S  DESIGNATION  OF  CON- 
TENTS OF  PRINTED  RECORD  ON  REVIEW 

The  petitioner,  by  and  through  his  undersigned 
attorney,  pursuant  to  the  provisions  of  Rule  19(6) 
of  this  Court,  hereby  designates  the  entire  record 
of  the  proceedings  in  the  above-styled  cause  to  be 
printed  on  review,  with  the  exception  of  Petition- 
er's Exhibits  1  through  12,  inclusive,  14  and  15, 
Respondent's  Exhibits  B  through  E,  inclusive,  and 
Joint  Exhibits  3a  and  13f,  which  counsel  for  the 
respective  parties  hereto  have  stipulated  may  be 
physically  transmitted  to  the  Court. 

Dated  this  15th  day  of  August,  1950. 

/s/  THERON  LAMAR  CAUDLE, 
Assistant  Attorney  General, 
Counsel  for  the  Petitioner. 

Receipt  of  the  above  and  foregoing  Petitioner's 
Designation  of  Contents  of  Printed  Record  on  Re- 
view is  acknowledged  this  18th  day  of  August,  1950. 
/s/  GEORGE  ACRET, 

Counsel  for  the  Respondent. 

[Endorsed] :    Filed  August  21,  1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  AND  ORDER 

It  is  hereby  stipulated  by  and  between  counsel 
for  the  respective  parties  hereto,  subject  to  the  ap- 
proval of  the  Court,  that  Petitioner's  Exhibits  1 
through  12,  inclusive,  14  and  15,  Respondent's  Ex- 
hibits B  through  E,  inclusive,  and  Joint  Exhibits 
3a  and  13f  shall  not  be  required  to  be  printed  as 
part  of  the  record  herein,  but  may  be  physically 
transmitted  to  the  Court;  counsel  for  both  parties 
reserving  the  right  to  refer  to  the  aforementioned 
exhibits  on  brief  or  in  argument  in  all  respects  as 
if  they  constituted  part  of  the  printed  record,  how- 
ever. 

Dated  this  15th  day  of  August,  1950. 

/s/  THERON  LAMAR  CAUDLE, 

Assistant  Attorney  General, 
Counsel  for  Petitioner. 

/s/  GEORGE  ACRET, 

Counsel  for  Respondent. 
So  Ordered : 

/s/  WILLIAM  DENMAN, 
Chief  Judge. 

/s/  CLIFTON  MATHEWS, 

/s/  WM.  E.  ORR, 

United  States  Circuit  Judges. 

[Endorsed] :     Filed  August  22, 1950. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12639 
Commissioner  of  Internal  Revenue,  petitioner 

v. 
Birch  Ranch  and  Oil  Company,  respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  PETITIONER 


OPINION  BELOW 


The  findings  of  fact  and  opinion  of  the  Tax  Court 
(R.  385-408)  are  reported  at  13  T.C.  930. 

JURISDICTION 

The  Commissioner  determined  deficiencies  in  income 
and  declared  value  excess  profits  taxes  for  the  fiscal 
years  ended  September  30,  1941  and  1942,  and  mailed 
notice  of  the  deficiencies  to  taxpayer  on  April  30,  1945. 
(R.  25-26.)  On  July  13,  1945,  within  the  permitted  90- 
day  period,  taxpayer  filed  a  petition  for  review  with 
the  Tax  Court  for  a  redetermination  of  the  deficiencies 
under  the  provisions  of  Section  272  of  the  Internal 
Revenue  Code.     (R,  1,  5-25.)     Taxpayer  subsequently 

(i) 


filed  an  amended  petition  (R.  33-52)  which,  among  other 
things,  raised  an  issue  as  to  its  right  to  a  carry-back 
deduction  to  the  year  1942  for  a  net  operating  loss  sus- 
tained in  1944  (see  R.  51).  The  Commissioner  filed  an 
answer  to  the  amended  petition  (R.  53-55)  and,  after  a 
brief  hearing  on  June  30, 1947  (R.  56-99) ,  the  Tax  Court, 
in  a  memorandum  opinion  (R.  100-115) ,  held  that  it  had 
jurisdiction  of  the  carry-back  deduction  issue.  Birch 
Ranch  &  Oil  Co.  v.  Commissioner,  decided  March  24, 
1948  (1948  P-H  T.C.  Memorandum  Decisions,  par. 
48,040).  A  further  hearing  was  held  October  11,  1948. 
(R.  117.)  Taxpayer  abandoned  issues  other  than  the 
carry-back  deduction  issue  (R.  387)  and  filed  a  supple- 
ment and  amendment  to  the  petition  relating  to  the 
carry-back  deduction  issue  (R.  127-131).  The  Commis- 
sioner filed  an  answer  (R.  131-133)  and  further  hearing 
in  the  case  was  had  on  February  15, 1949  (R.  149) .  The 
decision  of  the  Tax  Court  was  entered  March  3,  1950. 
(R.  411.)  The  Commissioner's  petition  for  review  by 
this  Court  (R.  412-423)  was  filed  May  19,  1950  (R.  4, 
423-424),  and  properly  invoked  the  jurisdiction  of  this 
Court  under  Section  1141(a)  of  the  Internal  Revenue 
Code,  as  amended  by  Section  36  of  the  Act  of  June 
25,  1948. 

QUESTION  PRESENTED 

Whether  the  circumstances  of  the  case  are  such  as  to 
entitle  the  taxpayer-corporation  to  a  "taxes  paid"  de- 
duction under  Section  23  (c)  of  the  Internal  Revenue 
Code,  or  to  an  "interest  paid"  deduction  under  Sections 
23  (b),  122  (a)  and  (d)(2),  in  computing  its  1944  net 
operating  loss  for  the  purpose  of  a  carry-back  deduc- 
tion in  the  taxable  year  1942  under  Sections  23  (s) 
and  122. 

STATUTE   AND    REGULATIONS    INVOLVED 

The  pertinent  statute  and  Treasury  Regulations  are 
set  forth  in  the  Appendix,  infra. 


STATEMENT 

The  Tax  Court's  findings  of  fact  (R.  387-397)  are 
as  follows : 

Taxpayer  is  a  Nevada  corporation  having  its  prin- 
cipal office  at  Los  Angeles,  California.  It  was  organ- 
ized on  October  15,  1934,  by  A.  Otis  Birch  and  his  wife, 
M.  Estelle  C.  Birch,  who  on  the  same  date  also  organ- 
ized the  Birch  Securities  Company  and  the  Birch  Hold- 
ing Company.  To  the  taxpayer-corporation  Birch  and 
his  wife  transferred  a  21,000-acre  tract  of  land  known 
as  the  Conaway  Ranch  and  certain  other  property.  To 
the  Birch  Securities  Company  Birch  and  his  wife  trans- 
ferred 1,594  bonds,  each  of  $1,000  face  value,  issued  by 
Reclamation  District  No.  2035  (California),  certain 
stocks,  and  other  assets.  The  two  transfers  comprised 
all  of  their  property.  All  shares  of  the  taxpayer-corpo- 
ration and  of  the  Birch  Securities  Company  were  trans- 
ferred to  the  Birch  Holding  Company,  which  issued  49 
per  cent  of  its  shares  to  Birch  and  51  per  cent  to  Birch's 
wife.    (R.  387-388.) 

Birch  was  president  and  in  control  of  the  affairs  of  all 
three  corporations.  The  Birch  Securities  Company 
and  the  Birch  Holding  Company  were  formed  for  con- 
venience and  conducted  no  business.  The  taxpayer- 
corporation  operated  the  Conaway  Ranch,  raising  and 
selling  crops  and  sheep.    (R.  388.) 

The  Conaway  Ranch  is  situated  in  Yolo  County,  Cali- 
fornia, about  five  miles  from  Sacramento.  It  was  pur- 
chased in  1914  and  thereafter  enlarged  by  the  Birch  Oil 
Company,  a  partnership  in  which  Birch  and  his  wife, 
the  wife's  parents,  and  Birch's  nieces  (hereinafter 
called  the  Hopkins  sisters)  held  interests.    (R.  388.) 

At  the  time  of  the  initial  purchase,  the  Sacramento 
and  San  Joaquin  Drainage  District,  created  under  the 
laws  of  California,  was  making  surveys  in  the  area  for  a 


flood  control  project,  and  the  reclamation  board  of  the 
state  later  informed  the  Birch  Oil  Company  that  if  it 
would  construct  a  levee  across  the  ranch  adjacent  to  a 
proposed  Yolo  bypass,  an  assessment  would  be  made 
against  all  lands  in  the  drainage  district  to  pay  for  the 
construction  and  for  flowage  rights.  Desiring  to  de- 
velop its  land,  the  Birch  Oil  Company  later  petitioned 
the  supervisors  of  Yolo  County  to  create  a  reclamation 
district  which  would  comprise  the  ranch,  and  in  April, 
1919,  the  supervisors  approved  the  establishment  of 
Reclamation  District  No.  2035.  B.  F.  Conaway,  Birch's 
father-in-law,  C.  Harold  Hopkins,  the  husband  of 
Birch's  niece,  and  a  local  attorney  were  appointed  Dis- 
trict trustees.  A  program  of  improvements,  estimated 
to  cost  $2,264,740,  was  authorized,  and  commissioners 
were  named  who  apportioned  the  cost  of  the  improve- 
ments among  lands  in  the  District  according  to  the 
benefits  to  be  received,  and  filed  with  the  treasurer  of 
Yolo  County  assessments  against  the  lands  to  meet  such 
cost.    (R.  388-389.) 

The  Birch  Oil  Company,  under  direction  of  the  Dis- 
trict's engineer,  constructed  the  improvements,  which 
consisted  of  many  miles  of  roadways,  canals,  ditches, 
bridges,  pumping  plants,  and  other  structures,  at  a  cost 
of  slightly  over  $2,000,000.  It  financed  the  work,  and 
after  completion  in  1924  received  a  warrant,  dated  Jan- 
uary 5,  1925,  directing  that  the  District,  through  the 
treasurer  of  Yolo  County,  pay  it  $2,000,000.     (R.  389.) 

On  January  23, 1925,  2,000  bonds  of  the  District,  each 
of  a  par  value  of  $1,000,  were  offered  at  auction  to  pro- 
vide the  necessary  funds,  and  Birch  purchased  all  of 
them,  giving  the  $2,000,000  warrant  in  payment.  These 
bonds  bore  six  per  cent  interest,  payable  on  January  1 
and  July  1  of  1925  and  each  year  thereafter  on  presenta- 
tion of  an  interest  coupon  to  the  county  treasurer ;  227 
bonds  were  to  mature  on  January  1  of  1935  and  a  like 


number  on  January  1  of  each  succeeding  year,  ending 
with  maturity  of  the  last  184  on  January  1,  1943. 
Principal  and  interest  were  payable  out  of  moneys  col- 
lected by  the  treasurer  of  Yolo  County  from  assess- 
ments against  the  benefited  lands,  which  assessments 
were  to  be  deposited  "into  the  main  county  treasury", 
but  "credited  to  the  bond  fund"  of  the  District,  as  pro- 
vided by  Section  3480,  Article  II,  c.  1,  Title  8,  Deering's 
Political  Code  of  California.    (R.  389-390.) 

Pursuant  to  a  contract  of  1924  Birch  and  his  wife  pur- 
chased the  Hopkins  sisters'  interest  in  the  ranch  and 
Birch  Oil  Company,  and  in  1926  they  purchased  the 
wife's  parents'  interest.  By  virtue  of  these  acquisi- 
tions and  the  purchase  of  small  adjacent  parcels  of  land 
they  came  into  ownership  of  the  entire  ranch,  then  con- 
sisting of  about  21,000  acres.  The  ranch  was  cotermin- 
ous with  Reclamation  District  No.  2035,  except  for 
1,300  ranch  acres  which  lay  outside  the  District  and 
240  District  acres  which  lay  outside  the  ranch.  (R. 
390.) 

In  buying  the  interests  of  the  Hopkins  sisters, 
Birch  paid  them  $1,000  cash  and  786  District  bonds.1 


1  In  this  connection  the  stipulation  of  facts  states   (R.  138-130, 
140): 

9.  In  the  meantime,  the  Hopkins  sisters,  being  desirous  of 
disposing  of  their  interests  in  the  Conaway  Ranch,  by  agree- 
ments dated  January  1,  1924,  sold  such  interests  to  Birch  and 
Mrs.  Birch  for  $787,000,  an  amount  designed  to  pay  them  their 
proportionate  part  of  the  Birch  Oil  Company  funds  invested  in 
the  ranch.  Under  the  agreements  each  of  the  sisters  agreed  to 
accept  bonds  of  Reclamation  District  No.  2035  in  the  principal 
amount  of  $393,000  and  cash  in  the  sum  of  $500.  Birch  and  his 
wife  agreed  to  cause  the  district  to  issue  bonds  in  an  amount 
of  at  least  $800,000,  which  were  to  constitute  a  prior  lien  on 
all  of  the  property  in  the  district,  and  further  promised  to 
deliver  on  or  before  February  1,  1925,  to  each  of  the  sis 
the  amount  of  the  bonds  and  cash  called  for  by  the  agreements. 
Birch  and  his  wife  were  to  have  immediate  and  absolute  poss<  -- 
sion  and  control  of  the  properties  acquired  from  the  Hopkins 
sisters  and  were  to  be  entitled  to  all  rents  and  profits  of  every 
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Simultaneously,  lie  and  his  wife  agreed  to  buy  back 
from  them  the  786  bonds  at  face  value  in  specified  an- 
nual installments  on  January  1  of  each  year  from  1926 
to  1934,  and  as  security  for  performance  they  placed 
their  remaining  1,214  bonds  with  trustees  empowered 
to  sell  and  make  good  any  default  by  them  on  the  con- 
tract, The  Hopkins  sisters,  however,  reserved  the  right 
not  to  sell  on  any  installment  date.  During  the  first 
six  years  Birch  and  his  wife  paid  for  and  received  476 
bonds,  as  contemplated  by  the  contract. 
Because  of  financial  difficulties  they  thereafter  ceased 
to  purchase  installments  of  the  remaining  310.  But 
instead  of  invoking  action  by  the  trustees,  the  Hopkins 
sisters  granted  them  a  time  extension  without  release 
from  the  obligation  to  buy.  Prior  to  1937  Birch  and  his 
wife  sold  ten  of  their  District  bonds  to  Lula  Minter,  a 
cousin  of  Birch,  and  86  to  the  Great  Republic  Life  In- 
surance Company,  of  which  Birch  was  president  and  a 
director.     (R.  390-391.) 

kind  therefrom  and  were  to  assume  all  liabilities  and  burdens 
incident  to  the  ownership  thereof.  The  bonds  not  having  been 
issued  at  the  time  of  the  agreements  on  January  1,  1924,  Birch 
gave  to  each  of  the  sisters  his  promissory  note  in  an  amount 
equal  to  the  amount  of  the  bonds  she  was  entitled  to  receive 
under  the  agreements.  The  notes  were  to  run  for  10  years  and 
were  to  draw  interest  at  6  per  cent  per  annum  from  January  1, 
1924,  for  a  period  of  5  years,  and  at  7  per  cent  thereafter.  Birch 
had  the  option  of  paying  the  notes  in  full  at  any  time  prior  to 
the  expiration  of  the  10  year  period. 

»  •»  X-  *  * 

13.  Upon  receipt  of  the  bonds  of  the  district,  Birch  delivered 
to  each  of  the  Hopkins  sisters  $393,000  par  value  of  such  bonds, 
or  a  total  of  $786,000  pursuant  to  the  agreements  of  January  1, 
1924,  whereunder  he  and  his  wife  had  acquired  from  the 
Hopkins  sisters  all  of  the  interests  of  the  latter  in  the  Conaway 
Ranch.  Upon  delivery  of  the  bonds,  the  Hopkins  sisters  de- 
livered to  Birch  the  promissory  notes  covering  the  purchase 
price  of  their  interests  in  the  ranch  which  had  been  received 
from  him  at  the  time  of  the  January  1,  1924  agreements.  At 
the  same  time  they  made  formal  conveyance  to  Birch  and  his 
wife  of  all  their  interests  in  the  Conaway  Ranch. 


During  the  years  1925-1930  Birch  and  his  wife  paid 
to  the  county  treasurer  of  Yolo  County  on  call  of  the 
assessment  against  the  ranch  the  amounts  necessary  to 
meet  interest  payments  on  the  bonds,  and  the  Hopkins 
sisters  collected  their  interest  from  the  treasurer  on 
presentation  of  the  matured  coupons.  In  succeeding 
years  Birch  bought  the  coupons  of  the  Hopkins  sisters 
as  they  matured,  and  deposited  them  with  the  treasurer, 
receiving  a  receipt  and  credit  on  the  assessment  against 
the  ranch.  After  the  taxpayer-corporation  acquired  the 
ranch  in  1934,  it  too  purchased  at  face  value  matured 
interest  coupons  from  the  Hopkins  sister  and  from  Lula 
Minter,  turning  them  in  to  the  county  treasurer.  It 
did  not  buy  matured  coupons  on  the  86  bonds  held  by 
the  insurance  company,  and  that  company's  successor 
in  interest  eventually  brought  suit  to  enforce  collection 
of  interest.  The  suit  was  settled  by  the  taxpayer- 
corporation's  purchase  of  the  86  bonds  and  accrued 
interest  in  1940  for  $65,000.    (R.  391-392.) 

No  amount  was  ever  paid  into  the  Reclamation  Dis- 
trict by  Birch  and  his  wife  or  by  the  taxpayer-corpora- 
tion for  the  purpose  of  paying  off  the  bonds.  But  prior 
to  maturity  of  the  first  227  bonds  and  in  1935  the  origi- 
nal issue  was  refunded  by  2,000  new  six  per  cent  bonds 
of  $1,000  face  value,  of  which  50  were  to  mature  on 
January  1  of  1945  and  of  each  succeeding  year.  (R.  392.) 

To  test  the  legality  of  the  original  issue  the  District 
trustees  filed  a  complaint  with  the  Superior  Court  of 
Yolo  County,  and  after  consideration  of  the  evidence 
the  court  on  March  2,  1925,  entered  a  decree  that  "said 
bonds  are  a  valid,  legal  obligation  of  said  Reclamation 
District  No.  2035  *  *  *".  The  refunding  bonds  were 
likewise  held  a  legal  obligation  of  the  District  by  decree 
entered  in  a  similar  proceeding  on  June  25,  1935.  The 
proceedings  were  not  contested.     (R.  392.) 
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Since  its  organization  in  1934  the  taxpayer-corpo- 
ration has  operated  the  Conaway  Ranch  and  has  borne 
all  costs  and  expenses  of  maintaining  and  operating 
the  improvements  of  the  Reclamation  District,  treating 
such  disbursements  as  part  of  its  expenses  in  operating 
the  ranch  in  a  manner  which  would  be  no  different  if 
there  were  no  reclamation  District,  whether  formal  or 
actual,  and  the  District  has  no  expenses  which  are  not 
taken  care  of  by  the  taxpayer-corporation.  For  its 
ranch  operations  the  taxpayer-corporation  keeps  a  set 
of  books  on  the  basis  of  cash  receipts  and  disburements. 
(R.  392.) 

The  officials  of  California  counties  are  lenient  with 
the  owners  of  assessed  lands  in  reclamation  districts, 
and,  while  there  was  no  express  agreement,  the  treas- 
urer of  Yolo  County  refrained,  in  and  after  1937,  from 
making  any  calls  on  the  taxpayer-corporation  for  pay- 
ments or  declaring  defaults  or  taking  foreclosure  action 
against  the  ranch,  being  aware  that  the  taxpayer- 
corporation  was  in  no  position  to  pay  an  assessment. 
The  taxpayer-corporation  nonetheless  accrued  on  its 
books  and  deducted  on  its  income  tax  returns  an  amount 
of  $120,000  a  year  for  which  a  call  could  have  been  made 
to  provide  the  county  treasurer  with  moneys  necessary 
for  the  payment  of  the  annual  six  per  cent  interest  on 
the  $2,000,000  face  value  bonds.  It  continued  to  buy  at 
face  value  the  maturing  interest  coupons  on  the  310 
bonds  of  the  Hopkins  sisters  and  the  ten  bonds  of  Lula 
Minter,  paying  $18,600  and  $600  a  year,  respectivelv, 
for  them.     (R.  393.) 

The  Commissioner  allowed  a  deduction  of  the  $600 
plan  to  Lula  Minter,  but  disallowed  the  rest  of  the 
$120,000  claimed.  The  taxpayer-corporation  contested 
such  disallowances  for  1937  and  1939  in  a  proceeding 
before  the  Tax  Court,  Docket  No.  109993.  The  Tax 
Court  held  that  the  $18,600  paid  to  the  Hopkins  sisters 


was  deductible,  and  sustained  disallowance  of  the  rest. 
Birch  Ranch  and  Oil  Co.  v.  Commissioner,  decided 
April  20, 1944  (1944  P-HT.C.  Memorandum  Decisions, 
par.  44,128),  affirmed  January  6,  1946,  152  F.  2d  874 
(C.  A.  9tli).  This  decision  was  based  on  a  finding  thai 
the  taxpayer-corporation  kept  its  books  for  ranching 
operations  on  a  cash,  not  on  an  accrual  basis,  and  had 
made  no  payments  other  than  the  $600  and  the  $18,600. 
(R.  393.) 

On  September  30,  1943,  the  taxpayer-corporation 
held  the  86  bonds  acquired  from  the  life  insurance  com- 
pany; the  Birch  Securities  Company  held  the  1,594 
transferred  to  it  at  organization;  the  Hopkins  sisters 
held  310  subject  to  the  sale  contract  with  Birch  and  his 
wife ;  and  Lula  Minter  held  10.    (R.  394.) 

On  March  15,  1944,  Birch  and  his  wife  bought  the 
remaining  310  bonds  from  the  Hopkins  sisters  and  the 
Birch  Securities  Company  was  liquidated  and  dissolved 
before  the  close  of  the  fiscal  year  on  September  30.  The 
Birch  Securities  Company  had  been  suspended  since 
1938  for  failure  to  pay  a  state  tax.    (R.  394.) 

Thus  at  the  close  of  the  fiscal  year  1944  Birch  and 
wife  held  directly  310  of  the  2,000  bonds  of  the  District ; 
the  Birch  Holding  Company  held  1,594  from  the 
liquidation  of  the  Birch  Securities  Company;  the 
taxpayer-corporation  held  86;  and  Lula  Minter  10. 
(R.  394.) 

In  March,  1943,  the  taxpayer-corporation  and  Birch 
and  his  wife  gave  to  several  individuals  a  written  option 
to  purchase  the  Conaway  Ranch  and  all  the  District 
bonds.     (R,  394.) 

During  the  period  1937  until  late  in  1943  the  tax- 
payer-corporation made  no  cash  payment  to  the  county 
treasurer  to  provide  interest  on  the  bonds  and  received 
no  call  to  make  a  payment.  In  1943,  however,  funds 
became  available  to  it,  and  on  October  13,  1943,  the 
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treasurer  made  a  call  for  $58,565.92,  payable  November 
12.  The  taxpayer-corporation  advised  the  treasurer 
that  it  could  not  pay  the  amount  until  later  and  would 
submit  to  a  delinquency  penalty.  In  reply  the  treasurer 
explained  that  the  penalty  was  "part  and  parcel  of  the 
Call"  which  was  "for  interest  only".  On  December  28, 
1913,  the  Birch  Securities  Company  transmitted  to  the 
treasurer  coupons  from  166  bonds  and  advised  that  the 
trustees  for  the  Hopkins  sisters  would  present  coupons 
from  1,278  bonds.  It  requested  remittance  of  $19,320 
to  cover  the  accrued  interest.  The  following  day  the 
taxpayer-corporation  paid  the  assessment  call  and  a 
penalty  of  $5,856.59  by  its  check  for  $61,422.51  drawn 
in  favor  of  the  county  treasurer,  and  the  treasurer  re- 
mitted $49,320  interest  to  the  Birch  Securities  Company 
on  January  8,  1944.  On  April  10,  1944,  the  treasurer 
made  another  call,  for  $53,721.65,  payable  May  10.  The 
taxpayer-corporation  paid  this  call  and  a  ten  per  cent 
delinquency  penalty  of  $5,371.94  by  its  check  for 
$59,093.59  dated  June  28,  1944.  On  August  12,  1944, 
the  taxpayer-corporation  gave  to  the  treasurer  its  check 
for  $37,325.28  in  satisfaction  of  the  unpaid  portion  of 
a  call  dated  December  1,  1935,  together  with  penalty. 
Before  making  this  remittance  the  taxpayer-corpora- 
tion inquired  of  the  treasurer  by  letter  if  the  treasurer 
would  pay  the  interest  coupons  in  arrears  upon  receipt 
of  the  amount.  On  September  20,  1944,  it  paid  the 
treasurer  $60,769.49  in  satisfaction  of  a  call  dated  Sep- 
tember 8,  1944.  In  making  calls,  the  treasurer  com- 
puted an  amount  which,  with  any  balance  on  hand,  was 
sufficient  to  provide  $60,000  for  the  semiannual  interest 
due  on  the  bonds,  and  amounts  paid  as  penalties  were 
reflected  in  his  computations.  The  four  payments 
which  the  taxpayer-corporation  made  during  its  fiscal 
year  1944  aggregated  $221,610.87.    Soon  after  the  col- 
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lection  of  money  by  call  the  treasurer  paid  interest  on 
the  bonds,  but  no  interest  was  ever  paid  without  such 
preceding  collection.    (R.  394-395.) 

On  its  tax  returns  for  the  fiscal  years  ended  Septem- 
ber 30, 1941,  and  1942,  the  taxpayer-corporation  claimed 
a  deduction  of  $120,000  on  account  of  the  tax  due  Recla- 
mation District  No.  2035,  and  for  each  year  the  Com- 
missioner disallowed  the  deduction  "except  as  to 
$19,200  paid  to  the  Hopkins  sisters  and  Miss  Minter". 
On  July  7,  1947,  after  affirmance  of  the  Tax  Court's  de- 
cision in  Docket  No.  109993,  the  taxpayer-corporation 
paid  to  the  Collector  $12,398.85  on  account  of  the  defi- 
ciencies determined  in  its  income  and  declared  value 
excess  profits  taxes  for  the  fiscal  year  1941.  As  there 
had  been  no  assessment  of  the  determined  deficiencies, 
the  payment  was  credited  by  the  Collector  to  a  suspense 
account  and  not  applied  in  satisfaction  of  a  tax.  (R. 
395-396.) 

On  its  return  for  the  fiscal  year  ended  September  30, 
1944,  the  taxpayer-corporation  claimed  a  deduction  of 
$118,890.87  as  taxes  paid  to  Reclamation  District  No. 
2035,  and  reported  a  net  loss  of  $84,179.37  for  the  year. 
In  a  report  dated  January  23,  1947,  addressed  to  the 
taxpayer-corporation,  the  revenue  agent  in  charge  of 
the  Los  Angeles  division  recomputed  a  net  loss  of  $186,- 
899.37  for  the  year,  and,  in  so  doing,  allowed  a  deduc- 
tion of  $221,610.87,  or  the  amount  actually  paid  to  the 
treasurer  of  Yolo  County  on  account  of  the  District 
taxes  and  penalties.  (R.  396.)  In  a  subsequent  report, 
dated  December  8,  1947,  deduction  of  the  $221,610.87 
was  disallowed  on  the  ground  that  (R.  396-397) — 

there  was  no  real  or  actual  obligation  outstanding 
against  the  taxpayer,  since  Reclamation  District 
No.  2035  was  comprised  exclusively  of  the  tax] lay- 
er's property,  and  since  A.  Otis  Birch  and  his  wife, 
Estelle  Birch,  the  sole  stockholders  of  the  Birch 
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Ranch  and  Oil  Company  hold  substantially  all  the 
bonds  of  the  Reclamation  District. 


As  the  interest  received  by  A.  Otis  Birch  and  his 
wife,  Estelle  Birch,  is  nontaxable,  the  amounts 
claimed  as  taxes  paid  by  the  Birch  Ranch  and  Oil 
Company  is  considered  non-deductible. 

As  a  consequence  of  this  disallowance,  the  Commis- 
sioner determined  that  the  taxpayer-corporation  had  no 
net  loss  carry-back  from  the  fiscal  year  1944  to  the  fiscal 
year  1942.  (R.  397.) 

On  the  basis  of  these  facts,  the  Tax  Court  held  that 
the  taxpayer-corporation  is  entitled  under  Section  23 
(c)  of  the  Internal  Revenue  Code  to  a  "taxes  paid"  de- 
duction for  the  $221,610.87  it  paid  to  the  county  treas- 
urer in  1944  and,  accordingly,  that  the  taxpayer-corpo- 
ration had  a  net  operating  loss  for  1944  which  it  may 
carry  back  and  deduct  in  1942.     (R.  399-408.) 

STATEMENT  OF  POINTS  TO  BE  URGED 

The  Commissioner's  statement  of  points  is  contained 
in  the  record  at  pages  418-423.  Briefly,  the  Commis- 
sioner contends  that  the  Tax  Court  erred  in  holding  that 
taxpayer's  aggregate  $221,610.87  payment  in  the  fiscal 
year  1944  on  "calls"  by  the  county  treasurer  is  deduct- 
ible as  "taxes".  It  is  the  Commissioner's  position  that 
the  payment  was  and  in  any  event  should  be  treated  as 
interest  paid,  rather  than  as  taxes  paid,  and,  except  for 
the  part  of  the  payment  received  by  the  Hopkins  sis- 
ters and  Lulu  Minter,  is  not  deductible  as  interest  paid. 

SUMMARY  OF  ARGUMENT 

Whether  taxpayer  is  entitled  to  a  net  operating  loss 
deduction  for  1942  depends  upon  whether  it  had  a  net 
operating  loss  for  1944  to  carry  back  to  and  deduct  in 
1942.    Whether  taxpayer  had  a  net  operating  loss  for 
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1944  depends  upon  whether  it  was  entitled  in  1944  to  a 
deduction  for  the  aggregate  of  $221,610.87  it  paid  on 
"calls"  made  by  the  county  treasurer  to  pay  interest  on 
bonds  issued  by  Reclamation  District  No.  2035. 

1.  The  Tax  Court  erred  in  holding  that  the  payment 
is  deductible  under  Section  23  (c)  (1)  (E)  of  the  Inter- 
nal Revenue  Code  as  "taxes  paid".  In  order  to  be  de- 
ductible under  that  section  the  payment  must  have  been 
of  taxes  assessed  against  public  benefits  and  allocable  to 
interest  charges.  It  was  allocable  to  interest  charges 
but  it  was  not  of  taxes  assessed  against  local  benefits. 
Such  taxes  are  assessments  levied  against  a  property 
owner  as  compensation  for  the  benefits  received  or,  in 
other  words,  to  pay  the  cost  of  the  improvements.  Here 
the  improvements  involved  were  paid  for  at  the  outset 
by  the  only  party  against  whom  taxes  could  otherwise 
have  been  levied  to  pay  for  the  improvements.  The 
"calls"  by  the  county  treasurer  therefore  were  not 
"calls"  for  an  enforced  contribution  toward  the  cost  of 
the  improvements,  either  principal  or  interest,  and  were 
not  for  payment  of  "taxes".  The  whole  arrangement, 
although  authorized  by  the  law  of  California,  was 
merely  one  through  which  the  Birches  had  Reclamation 
District  bonds  issued  for  their  own  purposes  and  which 
they  used  to  create  personal  indebtednesses.  This  is 
true  even  though  the  Reclamation  District  is  considered 
a  separate  entity,  for  the  existence  of  the  Reclamation 
District  cannot  change  the  purpose  of  taxpayer's  pay- 
ments. 

2.  The  $221,610.87  was  simply  a  payment  of  interest 
and,  under  the  circumstances  of  this  case,  is  not  deduct- 
ible as  interest  except  for  the  part  paid  to  the  Hopkins 
sisters  and  Lulu  Minter. 

Section  23  (b)  allows  a  deduction  for  interest  paid 
"on  indebtedness".    Here  there  was  no  real  indebted- 


14 

riess  for  interest  other  than  on  the  bonds  held  by  the 
Hopkins  sisters  and  Lulu  Minter.  The  payment  of 
interest  was  made  by  the  taxpayer-corporation,  wholly 
owned  by  the  Birches,  and,  except  for  the  part  received 
by  the  Hopkins  sisters  and  Lulu  Minter,  was  received 
by  the  Birches  and  their  other  two  wholly-owned  cor- 
porations, the  Birch  Securties  Company  and  the  Birch 
Holding  Company.  The  payor  and  payees  on  those 
bonds  were  economically  identical  and  no  deduction  for 
interest  is  allowable  in  such  a  case. 

Moreover,  Section  23(b)  provides  that  no  deduction 
for  interest  paid  is  allowable  as  to  interest  paid  on  in- 
debtedness incurred  to  carry  tax-exempt  securities.  For 
the  purpose  of  computing  net  operating  loss,  such  in- 
terest is  the  subject  of  a  specific  exception,  addition  or 
limitation.  Section  122  (d)  (2)  provides  that  the  tax- 
exempt  interest  shall  be  included  in  gross  income  and 
the  interest  paid  to  carry  the  tax-exempt  securities  is 
deductible  against  such  included  tax-exempt  interest. 
According  to  the  legislative  reports,  this  exception  was 
inserted  for  the  purpose  of  insuring  that  only  economic 
losses  would  be  taken  into  account  in  computing  net 
operating  loss  for  carry-back  purposes. 

The  interest  received  on  the  Reclamation  District 
Bonds  was  tax-exempt.  The  interest  paid  on  such  bonds 
was  interest  paid  to  carry  tax-exempt  securities.  Since 
the  interest  was  paid  by  the  taxpayer-corporation,  a 
wholly-owned  corporation  of  the  Birches,  and  was  re- 
ceived by  the  Birches  and  their  other  two  wholly-owned 
corporations  (except  that  received  by  the  Hopkins  sis- 
ters and  Lulu  Minter),  no  economic  loss  was  involved. 
The  separate  entities  of  the  wholly-owned  corporations 
must  be  ignored  in  order  to  effectuate  the  Congressional 
intent,  and,  accordingly,  the  deduction  for  payment  of 
interest,  having  been  paid  to  carry  tax-exempt  securi- 
ties, is  not  deductible. 
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3.  Since  Congress  intended  by  Section  122  (d)  (2)  to 
insure  that  only  economic  losses  would  be  taken  into 
account  in  computing  net  operating  loss,  that  purpose 
should  not  be  thwarted  by  a  holding  that  taxpayer's  pay- 
ments were  of  "taxes"  and  thus  not  subject  to  the  limi- 
tations of  Section  122  (d)  (2).  The  Congressional  pur- 
pose as  to  interest  paid  to  carry  tax-exempt  securities 
is  so  clear  as  to  require  application  even  if  taxpayer's 
interest  payments  may  be  considered  interest  paid 
through  the  medium  of  taxes.  This  is  especially  true 
when  the  payments  were  not  of  "taxes"  in  the  usual 
sense  of  that  word. 

ARGUMENT 

Taxpayer  Had  No  Net  Operating  Loss  for  1944  to  Carry  Baek 
to  and  Take  as  a  Deduction  in  the  Taxable  Year  1942  under 
Sections  23  (s)  and  122  of  the  Internal  Revenue  Code 

Section  23  (s)  of  the  Internal  Revenue  Code  (Ap- 
pendix, infra)  allows  as  a  deduction  "the  net  operating 
loss  deduction  computed  under  section  122".  Under 
Section  122  the  net  operating  loss  deduction  for  a  tax- 
able year  consists  of  such  net  operating  losses  of  other 
years  as  may  be  carried  over  or  carried  back  to  the  tax- 
able year.  In  the  present  case  the  taxpayer-corpora- 
tion is  claiming  that  it  had  a  net  operating  loss  for  1944 
which  it  may  carry  back  to  and  take  as  a  deduction  in 
the  taxable  year  1942.2  There  is  no  dispute  as  to  the 
right  to  carry  back  a  1944  net  operating  loss  to  1942; 
the  inquiry  is  whether  taxpayer  had  a  1944  net  operat- 
ing loss  to  carry  back.  Section  122  (a)  of  the  Code 
(Appendix,  infra)  provides  that — 

the  term  "net  operating  loss"  means  the  excess  of 
the  deductions  allowed  by  this  chapter  over  the 
gross  income,  with  the  exceptions,  additions,  and 
limitations  provided  in  subsection  (d) . 


2  For  a  discussion  of  the  operation  of  the  pertinent  statutes,  see 
Reo  Motors  v.  Commissioner,  338  U.  S.  442. 
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One  of  the  ' '  exceptions,  additions,  and  limitations  pro- 
vided in  subsection  (d)"  is  pertinent  here  and  will  be 
discussed  later.  However,  at  the  moment  it  is  sufficient 
to  note  that,  generally  speaking,  the  net  operating  loss 
for  any  given  year  is  simply  the  amount  by  which  the 
taxpayer's  deductions  for  that  year  exceeds  income  of 
that  year. 

The  instant  taxpayer  had  an  excess  of  deductions  over 
income,  and  thus  a  net  operating  loss,  for  1944  only  if, 
in  computing  its  1944  net  operating  loss,  it  is  entitled  to 
take  a  deduction  for  the  total  of  $221,610.87  it  paid  to 
the  treasurer  of  Yolo  County  on  "calls"  made  to  pay 
the  interest  on  bonds  issued  by  Reclamation  District  No. 
2035.  The  Tax  Court  held  that  the  $221,610.87  was  de- 
ductible under  Section  23  (c)  (1)  (E)  of  the  Code  (Ap- 
pendix, infra)  as  "taxes  paid".  This  holding,  we  sub- 
mit, is  plainly  erroneous.  As  we  shall  show,  the  pay- 
ments aggregating  $221,610.87  were  of  interest  rather 
than  of  taxes  and,  as  interest,  are  not  deductible  in  the 
circumstances  of  this  case. 

A.  The  $221,610.87  paid  by  taxpayer  in  1944  to  cover 
interest  on  the  Reclamation  District  bonds  did  not 
constitute  "taxes  assessed  against  local  benefits" 
and  therefore  is  not  deductible  under  Section  23 
(c)  (1)  (E)  of  the  Code  as  taxes  allocable  to  inter- 
est charges 

Section  23  (c)  (1)  of  the  Code  allows  a  deduction  for 
taxes  paid  or  accrued  within  the  taxable  year  with  cer- 
tain exceptions.  The  exception  contained  in  subpara- 
graph (E)  is  of  "taxes  assessed  against  local  benefits 
of  a  kind  tending  to  increase  the  value  of  the  property 
assessed".  That  subparagraph  also  provides,  however, 
that — 

this  paragraph  shall  not  exclude  the  allowance  as  a 
deduction  of  so  much  of  such  taxes  as  is  properly 
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allocable  to  maintenance  or  interest  charges;  *  *  *. 
[Italics  supplied.] 

Thus,  for  taxpayer's  payment  of  the  $221,610.87  to  be 
deductible  under  this  section,  the  payment  must  not 
only  have  been  allocable  to  interest,  as  it  in  fact  was, 
but  must  have  constituted  "taxes  assessed  against  local 
benefits". 

Strictly  speaking,  a  tax  is  an  enforced  contribution 
which  goes  into  the  Government  Treasury  as  revenue 
to  be  used  to  support  the  Government.'3  Thus,  an  assess- 
ment made  for  benefits  received  from  an  improvement 
has  often  been  held  not  to  constitute  a  "tax"  in  the  con- 
stitutional sense.4  On  the  other  hand,  the  word  "tax" 
has  two  meanings — one  which  includes  and  one  which 
excludes  assessments  for  local  benefits.5  Under  Section 
23  (c)  (1)  (E)  assessments  for  local  improvements  are 
called  "taxes",  although  they  are  expressly  excluded 
from  deduction  as  taxes. 

Bat  a  "tax"  assessed  against  Joeal  benefits  is  an 
assessment  which  is  levied  for  the  purpose  of  defraying 
the  eost  of  the  improvement  or,  stated  in  another  way,  is 
levied  as  compensation  or  payment  for  the  benefit  re- 


3Huse  v.  Glover,  119  U.S.  543,  549;  Bank  of  Mount  Hope  v. 
Commissioner,  25  B.T.A.  542. 

4  Board  of  Directors  v.  Reconstruction  Finance  Corp.,  170  F.  2d 
430  (C.A.  8th);  Northwestern  etc.  Co.  v.  St.  Bd.  Equal,  73  Cal. 
App.  2d  548,  166  P.  2d  917;  Santa  Clara  Valley  L.  Co.  v.  Meehan, 
62  Cal.  App.  531,  534,  217  Pac.  787;  Bennett  v.  Greenwalt,  226  Iowa 
1113,  1133-1134,  286  N.W.  722;  Charlotte  v.  Kavanaugh,  221  N.  C. 
259,  20  S.E.  2d  97;  State  ex  rel.  v.  Bishop,  169  Or.  448,  459,  127 
P.  2d  736, 129  P.  2d  276;  State  ex  rel.  v.  Drainage  District  v.  Thomp- 
son, 328  Mo.  728,  737,  41  S.W.  2d  941;  Lake  Arthur  Drain.  Dist. 
v.  Bd.  Com.  Chav.  Co.,  29  N.  Mcx.  219,  221,  222  Pac.  389;  Loomis 
v.  Rogers,  197  Mich.  265,  163  N.W.  1018;  Logan,  Auditor  v.  City  of 
Louisville,  283  Ky.  518,  522,  142  S.W.  2d  161. 

5  Johnson  County  Comm'rs  v.  Robb,  161  Kan.  683,  690,  171  P. 
2d  784;  Northwestern  etc.  Co.  v.  St.  Bd.  Equal,  73  Cal.  App.  2d  548, 
553,  166  P.  2d  917;  Boston  Asylum,  etc.  v.  Street  Commissioners, 
180  Mass.  485,  62  N.E.  961. 
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ceived  from  the  improvement*  In  the  usual  case  a 
municipality  or  other  governmental  subdivision  will 
issue  and  sell  bonds  to  secure  funds  for  a  particular 
improvement  and  will  tax  the  properties  benefited  by 
the  improvement  to  supply  the  funds  to  pay  off  the 
bonds.  In  such  a  case  the  assessment  or  "tax"  paid  by 
the  property  owners,  whether  applied  to  the  principal 
of  or  interest  on  the  bonds,  is  in  payment  of  the  cost 
of  the  improvement  in  proportion  to  the  benefit  received 
therefrom.  The  "tax"  consists  of  an  enforced  contri- 
bution toward  the  cost  of  the  improvement.  In  con- 
trast, if  the  property  owner  finances  and  thus  has  al- 
ready paid  for  the  improvement,  any  assessment  against 
the  property  owner  in  connection  therewith  is  not  an 
assessment  for  local  benefits  and  thus  cannot  be  a  "tax" 
assessed  for  local  benefits. 

Here  there  was  no  assessment  for  benefits  received 
from  the  drainage  improvements;  the  "calls"  by  the 
county  treasurer  were  not  made  to  pay  the  cost  of  the 
improvements,  either  principal  or  interest.  At  the  time 
the  drainage  improvements  were  made  in  1924,  the 
Conaway  Ranch  was  owned  by  taxpayer's  predecessor, 
the  Birch  Oil  Company,  and  that  company  constructed 
and  financed  the  improvements.  Reclamation  District 
No.  2035,  which  issued  the  bonds  involved  here,  covered 
all  but  1,300  acres  of  the  Conaway  Ranch,  plus  240  Dis- 


6  Board  of  Directors  v.  Reconstruction  Finance  Corp.,  170  F.  2d 
430,  433  (C.A.  8th)  ;  Evans  v.  Ockcrshausen,  100  F.  2d  695,  708 
(C.A.D.C.),  certiorari  denied  sub  nom.  Smith  v.  Ockershauscn,  306 
U.  S.  633;  Northwestern  etc.  Co.  v.  St.  Bd.  Equal,  73  Cal.  App. 
2d  548,  553,  166  P.  2d  917;  Sa?ita  Clara  Valley  L.  Co.  v.  Meehan, 
62  Cal.  App.  531,  534,  217  Pac.  787;  Spring  Street  Co.  v.  City  of 
Los  Angeles,  170  Cal.  24,  29,  148  Pac.  217;  Bennett  v.  Greenwalt, 
226  Iowa  1113,  1134,  286  N.W.  722;  People  ex  rel.  N.  Y.  School  for 
Deaf  v.  Townsend,  173  Misc.  906  (N.Y.)  ;  Charlotte  v.  Kavanaugh, 
221  N.C  259,  20  S.E.  2d  97;  Lima  v.  Cemetery  Assn.,  42  Ohio  State 
128,  130;  Vogt  v.  City  of  Oakdale,  166  Ky.  810,  179  S.W.  1037; 
Graham  v.  City  of  Saginaw,  317  Mich.  427,  431-432,  27  N.W.  2d  42; 
I.C.R.R.  Co.  v.  City  of  Decatur,  126  111.  92,  97,  18  N.E.  315. 
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trict  acres  which  lay  outside  the  ranch  and  against 
which  the  record  does  not  show  that  an  assessment  was 
ever  made.  (See  R.  347.)  Since  the  Birch  Oil  Com- 
pany, the  owner  of  the  ranch,  was  the  owner  of  the  only 
land  which  could  be  assessed  to  pay  for  the  improve- 
ments and  had  in  fact  already  paid  for  them,  what  would 
ordinarily  be  accomplished  by  an  enforced  contribution 
by  way  of  a  tax  to  pay  for  the  improvements  had  already 
been  accomplished  voluntarily.  The  county  or  Recla- 
mation District  therefore  was  not  in  a  position  to  levy 
a  "tax"  against  the  company  to  pay  for  the  improve- 
ments and  the  pajments  made  by  taxpayer  in  1944  were 
not  in  fact  taxes  assessed  against,  or  to  pay  the  cost  of, 
the  drainage  improvements. 

That  the  California  statutes  permitted  the  arrange- 
ment involved  does  not  make  the  "calls"  by  the  county 
treasurer  demands  for  the  payment  of  taxes  assessed 
against  local  benefits.  A  demand  or  assessment  by  a 
political  subdivision  is  not  necessarily  a  "tax".  See, 
e.g.  Mahler  v.  Commissioner,  119  F.  2d  869  (C.  A.  2d), 
certiorari  denied,  314  U.  S.  660;  Marx  v.  Commissioner, 
179  F.  2d  938  (C.  A.  1st).  After  Reclamation  Dis- 
trict No.  2035  had  been  formed  and  had  issued  bonds  in 
the  amount  of  the  cost  of  the  drainage  improvements  on 
the  land  of  the  Birch  Oil  Company,  that  company  itself 
held  the  bonds  which  were  to  be  paid  off  through  ' ' calls" 
by  the  county  treasurer  against  the  company.  Accord- 
ingly, the  Birch  Oil  Company  was  both  payor  and  payee 
on  the  bonds  and  interest  thereon.  In  Bindge  Land  & 
Navigation  Co.  v.  Commissioner,  2  B.  T.  A.  1179,  the 
Tax  Court  long  ago  considered  an  arrangement  of  this 
type  and  stated  (p.  1188) : 

Where  there  is  but  one  landowner,  as  in  this 
appeal,  a  reclamation  district  is  nothing  more  than 
a  legal  fiction — an  instrument  created  to  permit 
the  owner  to  issue  bonds  for  its  own  purposes, 
*  *  *.     [Italics  supplied.] 
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Whatever  may  have  been  the  original  intended  pur- 
pose of  the  formation  of  Reclamation  District  No.  2035 
and  the  issuance  of  Reclamation  District  bonds,  the 
bonds  were  used  merely  to  create  personal  obligations 
of  the  Birches.  The  Birch  Oil  Company,  which  had 
constructed  and  financed  the  drainage  improvements, 
was  a  partnership  in  which  Mr.  and  Mrs.  Birch,  Mr. 
Birch's  nieces  (the  Hopkins  sisters),  and  Mrs.  Birch's 
parents  (the  Conaways)  had  interests.  (R.  388.)  On 
January  1,  1924,  prior  to  the  issuance  of  the  Reclama- 
tion District  bonds,  the  Hopkins  sisters  entered  into 
agreements  under  which  they  sold  their  interests  to 
Mr.  and  Mrs.  Birch  for  $787,000  to  be  paid  in  Reclama- 
tion District  bonds  in  the  principal  amount  of  $786,000 
and  cash  in  the  sum  of  $1,000,  the  Birches  agreeing  to 
cause  the  Reclamation  District  to  issue  bonds  in  an 
amount  of  at  least  $800,000.  (R.  138.)  In  1926  Mr. 
Birch  entered  into  an  agreement  with  the  Conaways, 
Mrs.  Birch's  parents,  for  the  purchase  of  their  interest 
in  the  ranch  and  in  the  bonds  of  the  Reclamation  Dis- 
trict, paying  cash  therefor.  (R.  142.)  Since  the  bonds 
were  payable  by  kk calls"  only  against  the  owner  of  the 
Conaway  Ranch,  the  Birches,  the  bonds  in  the  amount 
of  $786,000  delivered  to  and  held  by  the  Hopkins  sisters 
merely  represented  the  Birches'  personal  obligation 
to  pay  the  purchase  price  of  the  sisters'  interests  in 
the  Conaway  Ranch.  Such  "calls"  as  may  have  been 
made  by  the  county  treasurer  for  either  principal  or 
interest  on  those  bonds  were  simply  "calls"  for  pay- 
ments on  the  purchase  price  of  the  ranch,  rather  than 
"calls"  for  taxes  consisting  of  a  contribution  toward 
the  cost  of  the  drainage  improvements  on  the  ranch, 
which  would  be  leviable  only  against  the  land  and  had 
already  been  paid  for  by  the  then  owner  of  the  land. 
In  1943,  after  the  Birches,  pursuant  to  their  agreement 
with  the  Hopkins  sisters,  had  purchased  $476,000  par 
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value  of  the  bonds  delivered  to  the  Hopkins  sisters,  the 
Birches  sold  $10,000  par  value  of  such  bonds  to  Lulu  M. 
Minter  and  $86,000  of  the  bonds  to  the  Great  Republic 
Life  Insurance  Company,  a  corporation  of  which  Birch 
was  president.  (R,  143.)  By  transferring  those 
bonds  to  third  parties,  the  Birches  simply  created  other 
personal  obligations  in  themselves,  for  consideration 
received.  The  bonds  which  they  did  not  transfer  to 
third  parties  (except  to  their  own  corporation)  were 
bonds  on  which  they  were  both  payor  and  payee  and 
the  issuance  of  such  bonds  served  no  purpose  whatever. 
The  Birches  themselves  treated  the  bonds  in  the 
hands  of  third  parties  as  their  personal  obligation  to 
be  paid  for  the  consideration  received  for  delivery  of 
the  bonds  to  the  third  parties,  rather  than  as  bonds 
requiring  payment  for  the  drainage  improvements  on 
the  Oonaway  Ranch.  Under  their  agreements  with  the 
Hopkins  sisters  the  Birches  agreed  that  they  would 
buy  back  from  the  Ho})kins  sisters,  without  "calls", 
at  face  value  in  specified  annual  installments,  the 
$386,000  in  bonds  they  delivered  to  the  Hopkins  sisters 
in  purchasing  the  sisters'  interests  in  the  Conaway 
Ranch  and  in  the  Birch  Oil  Company.  (R.  390.)  The 
Birches  did  in  fact  buy  back  476  of  the  bonds  during 
the  first  six  years  (R.  391)  and  on  March  15,  1944, 
bought  the  remaining  310  bonds  (R.  394).  Similarly, 
in  1940  the  Birches  purchased  the  bonds  held  by  the 
insurance  company.  (R.  391-392.)  No  amount  was 
ever  paid  into  the  Reclamation  District  by  the  Birches 
or  by  the  taxpayer-corporation  (the  Birches'  wholly- 
owned  corporation)  for  the  purpose  of  paying  off  the 
bonds.  (R.  392.)  Interest  payments  were  at  first, 
during  1925-1930,  paid  by  the  Birches  on  call  by  the 
county  treasurer  (R.  391)  but  in  succeeding  years  the 
Birches  bought  the  interest  coupons  of  the  Hopkins 
sisters  as  they  matured,  deposited  them  with  the  county 
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treasurer,  and  received  a  receipt  and  assessment  credit 
against  the  ranch  and,  in  1934,  after  the  taxpayer- 
corporation  acquired  the  ranch,  it  too  purchased  at 
face  value  matured  interest  coupons  from  the  Hopkins 
sisters  and  from  Lulu  Minter  (R.  391). 

Payment  on  the  bonds  was  previously  regarded  by 
the  Tax  Court  as  interest  paid,  rather  than  as  taxes 
allocable  to  interest  charges.  In  Birch  Ranch  &  Oil 
Co.  v.  Commissioner,  decided  April  20,  1944  (1944 
P-H  T.C.  Memorandum  Decisions,  par,  44,128), 
affirmed  by  this  Court,  152  F.  2d  874,  the  Tax  Court 
had  before  it  the  question  of  the  deductibility  of  the 
interest  payments  made  to  the  Hopkins  sisters  in  1937 
and  1939.  The  Tax  Court  held  the  payments  deductible 
as  interest  paid.  Those  interest  payments  were  of 
course  made  directly  to  the  Hopkins  sisters  and  Lulu 
Minter,  rather  than  through  calls  by  the  county 
treasurer,  but  the  purpose  of  the  payments  was  the 
same  and  the  effect  was  also  the  same  as  if  the  pay- 
ments had  been  made  through  calls  by  the  county 
treasurer. 

The  incongruity  of  considering  "calls"  by  the  county 
treasurer  as  calls  for  taxes  assessed  to  pay  the  cost 
of  local  improvements  is  even  more  evident  when  we 
come  to  the  year  1944,  for  which  taxpayer  claims  the 
taxes  paid  deduction.  In  that  year  (the  fiscal  year 
ending  September  30,  1944)  all  of  the  2,000  Reclama- 
tion District  bonds  (face  value,  $2,000,000)  were  held 
by  the  Birches  or  their  wholly-owned  corporations 
except  the  310  held  by  the  Hopkins  sisters  for  part 
of  the  year  and  the  10  bonds  held  by  Lulu  Minter. 
The  calls  by  the  county  treasurer  not  only  were  not 
for  the  payment  of  taxes  assessed  to  pay  the  cost  of 
local  improvements,  either  principal  or  interest,  but 
the  majority  of  the  total  amount  paid  by  the  taxpayer- 
corporation  (wholly  owned  by  the  Birches)  pursuant 
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to  the  calls  was  necessarily  repaid  by  the  county 
treasurer  to  the  Birches  and  their  other  two  wholly- 
owned  corporations,  the  Birch  Securities  Company 
and  the  Birch  Holding  Company. 

The  whole  arrangement — including  the  issuance  of 
Reclamation  District  bonds  on  which  the  interest  was 
paid  in  the  fiscal  year  1944  on  "calls"  from  the  county 
treasurer — was  merely  one  which  the  Birches  used  for 
their  own  purposes,  not  one  calling  for  the  payment 
of  "taxes"  for  public  benefits.  The  payments  made 
by  the  taxpayer-corporation  were  simply  of  interest, 
not  of  taxes  allocable  to  interest  charges  representing 
a  part  of  the  cost  of  public  benefits.  This  is  true  even 
if  the  Reclamation  District  is  considered  a  separate 
entity.  The  existence  of  the  Reclamation  District  was 
part  of  the  whole  arrangement,  but  the  fact  that  the 
District  may  have  been  a  separate  entity  cannot  change 
the  arrangement  into  one  calling  for  the  payment  of 
"taxes"  consisting  of  the  cost  of  the  drainage  improve- 
ments when  the  cost  of  the  improvements  had  in  fact 
already  been  paid. 

Moreover,  the  Congressional  purpose  in  enacting 
Section  122  (d)(2)  of  the  Code  (Appendix,  infra) 
requires  that  the  total  $221,610.87  payment  made  by 
the  taxpayer-corporation  be  treated  as  payment  of 
interest  and  not  of  taxes,  as  we  shall  show  under 
Point  C,  infra. 

B.  The  8221,610.87  Is  Xot  Deductible  under  Sec- 
tions 23(b)  and  122  (a)  and  (d)(2)  as  "Interest 
Paid" 

As  already  shown,  in  1926  after  the  Birches  had 
purchased  the  Hopkins  sisters'  and  the  Conaways' 
interests  in  the  Conaway  Ranch  and  the  Birch  Oil 
Company,  the  Birches  owned  the  Conaway  Ranch  and 
were  thus  liable  for  payment  of  the  Reclamation  Dis- 
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trict  bonds  and  interest  thereon.  Bonds  in  the  amount 
of  $786,000  (786  bonds)  had  been  given  by  them  to  the 
Hopkins  sisters  in  the  purchase  of  the  Hopkins  sisters' 
interests  in  the  ranch  and  in  the  Birch  Oil  Company. 
Subsequently,  the  Birches,  after  having  purchased  476 
of  the  bonds  from  the  Hopkins  sisters  pursuant  to  their 
purchase  agreements  with  them,  sold  10  bonds  to  Lulu 
Minter  and  86  bonds  to  an  insurance  company.  Ac- 
cordingly, these  bonds  outstanding  in  the  hands  of 
third  parties  represented  personal  indebtednesses  of 
the  Birches — as  to  the  Hopkins  sisters,  for  the  pur- 
chase of  their  interests  and,  as  to  Lulu  Minter  and  the 
insurance  company,  for  what  were  in  effect  loans.7 
The  remaining  1,594  bonds  were  held  by  the  Birches 
and  merely  represented  an  indebtedness  to  themselves, 
and  thus  no  indebtedness  at  all,  since  they  were  both 
payor  and  payee  on  those  bonds. 

In  1934  the  Birches  organized  three  corporations — 

(1)  the  taxpayer-corporation,  to  which  they  trans- 
ferred the  Conaway  Ranch  and  certain  other  property ; 

(2)  the  Birch  Securities  Company,  to  which  they 
transferred  the  1,594  Reclamation  District  bonds  (face 
value,  $1,594,000)  they  held,  as  well  as  certain  stocks 
and  other  assets;  and  (3)  the  Birch  Holding  Com- 
pany, to  which  they  transferred  all  of  the  stock  of  the 
other  two  corporations  and  which,  in  return,  issued  49 
per  cent  of  its  stock  to  Birch  and  51  per  cent  to  Birch's 
wife.  The  Securities  Company  and  the  Holding  Com- 
pany were  formed  for  convenience  and  conducted  no 
business.  The  taxpayer-corporation  operated  the 
Conaway  Ranch.  (R.  388.)  As  a  result  of  the 
organization  of  these  corporations,  the  taxpayer- 
corporation  became  liable  for  interest  on  the  indebted- 


7  The  Birches  sold  the  bonds  to  Lulu  Minter  and  the  insurance 
company  but,  since  the  payment  of  the  bonds  was  an  obligation  of 
the  Birches  as  owners  of  the  Conaway  Ranch,  the  bonds  represented 
the  Birches'  promise  to  repay  the  sale  price  of  the  bonds. 
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ness  of  the  Birches  to  the  Hopkins  sisters,  the  in- 
surance company  and  Lulu  Minter,  and,  on  the  1,594 
bonds  which  the  Birches  had  held  and  on  which  they 
were  both  payor  and  payee,  the  taxpayer-corporation 
became  the  payor  and  the  Securities  Company  the 
payee.  In  the  fiscal  year  1944  the  taxpayer-corpora- 
tion, on  "calls"  by  the  county  treasurer,  paid  $221,- 
610.87  for  interest  on  Reclamation  District  bonds  and 
this  was  for  interest  not  only  on  the  bonds  outstanding 
in  the  hands  of  third  parties  but  on  bonds  held  by  the 
Birches,  the  taxpayer-corporation  itself,  the  Securities 
Company  and  the  Holding  Company.8 

1.  Except  as  to  the  interest  paid  to  the  Hopkins  sisters 
and  Lulu  Minter,  deductibility  is  precluded  by  the 
fact  that  the  payment  of  interest  ivas  not  "on  in- 
debtedness" within  the  meaning  of  Section  23  (b) 

Section  23  (b)  of  the  Code  (Appendix,  infra)  author- 
izes a  deduction  of  all  interest  paid  or  accrued  within 
the  taxable  year  "on  indebtedness"  with  an  exception 
which  will  be  noted  shortly.  As  to  the  bonds  other  than 
those  held  in  the  fiscal  year  1944  by  the  Hopkins  sisters 
and  Lulu  Minter,  there  was  no  real  "indebtedness". 


8  In  making  "calls"  in  the  fiscal  year  1944,  the  county  treasurer 
computed  an  amount  which,  with  any  balance  on  hand,  was  sufficient 
to  provide  $60,000  for  the  semi-annual  interest  due  on  the  bonds, 
and  amounts  paid  as  penalties  were  reflected  in  his  computations. 
(R.  395.) 

On  September  30,  1943,  the  beginning  of  the  1944  fiscal  year,  the 
taxpayer-corporation  held  86  bonds,  those  acquired  from  the 
insurance  company;  the  Securities  Company  held  the  1,594  bonds 
transferred  to  it  at  its  organization;  the  Hopkins  sisters  held  310 
bonds  subject  to  the  purchase  contract  with  the  Birches;  and  Lulu 
Minter  held  10.  On  March  15,  1944,  the  Birches  bought  the  310 
bonds  from  the  Hopkins  sisters  and  before  the  close  of  the  fiscal 
year  Securities  was  liquidated  and  dissolved.  Thus  at  the  close  of 
the  fiscal  year  1944,  the  Birches  held  directly  310  of  the  2,000  bonds; 
the  Holding  Company  held  1,594  from  the  liquidation  of  Securities 
Company;  the  taxpayer-corporation  held  86,  and  Lulu  Minter  10. 
(R.  394.) 
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An  indebtedness  requires  a  creditor  and  debtor  and 
those  existed  here  only  as  a  matter  of  form.  The  inter- 
est on  bonds  other  than  those  held  by  the  Hopkins  sis- 
ters and  Lulu  Minter  was  interest  payable  by  one  of  the 
Birches'  wholly-owned  corporations,  the  taxpayer-cor- 
poration, and  payable  to  the  Birches  and  their  wholly- 
owned  corporations.  From  a  substantive  standpoint, 
the  interest  paid  by  the  taxpayer-corporation  for  inter- 
est on  bonds  other  than  those  held  by  the  Hopkins  sis- 
ters and  Lulu  Minter  was  a  payment  of  interest  by  the 
Birches  to  themselves.  The  payor  and  payees  were 
economically  identical. 

In  Prudence  Securities  Corp.  v.  Commissioner,  135 
F.  2d  340  (C.A.  2d),  it  was  held  that  no  deduction  is 
allowable  for  interest  pai<L?when  payor  and  payee  are, 
as  here,  economically  idoMiocf **  kSee  also  Elbert  v. 
Commissioner,  45  B.T.A.  685.  That  holding  is  mani- 
festly correct,  for  there  have  been  many  situations  in 
which  the  separate  identity  of  a  corporation  has  been 
ignored  for  tax  purposes.  Taxation  is  an  intensely 
practical  matter  concerned  with  economic  realities  and 
substance  controls  over  form.9  For  example,  in  Hig- 
gins  v.  Smith,  308  U.  S.  473,  it  was  held  that  the  sepa- 
rate identity  of  the  taxpayer's  controlled  corporation 
should  be  ignored  in  considering  the  tax  effect  of  trans- 
actions between  the  taxpayer  and  the  corporation.  In 
that  case  the,  Supreme  Court  stated  (pp.  477-478) : 

A  taxpayer  is  free  to  adopt  such  organization  for 
his  affairs  as  he  may  choose  and  having  elected  to 


9  Commissioner  v.  Sunnen,  333  U.S.  591 ;  Helvering  v.  Clifford, 
309  U.S.  331;  Helvering  v.  Stuart,  317  U.S.  154;  Harrison  v. 
Schaffner,  312  U.S.  579;  Douglas  v.  Willcuts,  296  U.S.  1;  Corliss  v. 
Bowers,  281  U.S.  376;  Burnet  v.  Wells,  289  U.S.  670;  Commissioner 
v.  Court  Holding  Co.,  324  U.S.  331;  Griffiths  v.  Commissioner,  308 
U.S.  355;  Gregory  v.  Helvering,  293  U.S.  465;  Weiss  v.  Steam,  265 
U.S.  242;  United  States  v.  Phellis,  257  U.S.  156;  Gulf  Oil  Corp.  v. 
Lewellyn,  248  U.S.  71;  Southern  Pacific  Co.  v.  Lowe,  247  U.S.  330. 
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do  some  business  as  a  corporation,  he  must  accept 
the  tax  disadvantages. 

On  the  other  hand,  the  Government  may  not  be 
required  to  acquiesce  in  the  taxpayer's  election  of 
that  form  for  doing  business  which  is  most  advan- 
tageous to  him.  The  Government  may  look  at  ac- 
tualities and  upon  determination  that  the  form  em- 
ployed for  doing  business  or  carrying  out  the  chal- 
lenged tax  event  is  unreal  or  a  sham  may  sustain  or 
disregard  the  effect  of  the  fiction  as  best  serves  the 
purposes  of  the  tax  statute.  To  hold  otherwise 
would  permit  the  schemes  of  taxpayers  to  super- 
sede legislation  in  the  determination  of  the  time 
and  manner  of  taxation.  It  is  command  of  income 
and  its  benefits  which  marks  the  real  owner  of 
property. 

When  the  corporate  entities  of  the  Birches'  wholly- 
owned  corporations  are  ignored,  as  they  should  be,  only 
the  interest  paid  by  the  taxpayer-corporation  on  the 
bonds  held  by  the  Hopkins  sisters  and  Lulu  Minter  was 
paid  "on  indebtedness"  and  is  deductible. 

2.  Except  as  to  the  interest  paid  to  the  Hopkins  sisters 
and  Lulu  Minter,  deductibility  is  precluded  by  the 
fact  that  section  122  (d)(2)  was  intended  by  Con- 
or ess  to  prevent  the  deduction  of  interest  paid  to 
carry  tax-exempt  bonds  to  the  extent  that  no  eco- 
nomic loss  teas  sustained  by  the  payment  of  such 
interest 

There  is  still  another  reason  why  the  taxpayer-corpo- 
ration's payments  of  interest  in  the  fiscal  year  1944  are 
not  deductible  (except  in  part)  and  it  is  a  reason  which 
makes  it  clear  beyond  any  doubt  that  the  instant  situa- 
tion is  of  a  type  requiring  that  the  separate  entity  of 
the  Birches'  wholly-owned  corporations  should  be  ig- 
nored. 
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Although  Section  23  (b)  of  the  Code  authorizes  a  de- 
duction for  interest  paid  on  indebtedness,  an  exception 
is  made  in  the  case  of  interest  paid — 

on  indebtedness  incurred  or  continued  to  purchase 
or  carry  obligations  *  *  *  the  interest  upon 
which  is  wholly  exempt  from  the  taxes  imposed  by 
this  chapter. 

This  provision  is  also  treated  specially  for  carry-back 
deduction  purposes.  As  already  stated,  the  "net  oper- 
ating loss"  of  any  particular  year  is  defined  in  Section 
122  (a)  as  meaning  the  excess  of  deductions  over  the 
gross  income  for  that  year  "with  the  exceptions,  addi- 
tions, and  limitations  provided  in  subsection  (d) ". 
Those  exceptions,  additions,  and  limitations  include  the 
following : 

(2)  There  shall  be  included  in  computing  gross 
income  the  amount  of  interest  received  which  is 
wholly  exempt  from  the  taxes  imposed  by  this 
chapter,  decreased  by  the  amount  of  interest  paid 
or  accrued  which  is  not  allowed  as  a  deduction  by 
section  23  (b),  relating  to  interest  on  indebtedness 
incurred  or  continued  to  purchase  or  carry  certain 
tax-exempt  obligations;    *     *     * 

When  Congress  enacted  the  net  operating  loss  deduc- 
tion provisions  in  1939,  it  stated  its  intent  with  respect 
to  these  exceptions,  additions  and  limitations  to  be  as 
follows  (H.  Rep.  No.  855,  76th  Cong.,  1st  Sess,  p.  17 
(1939-2  Cum.  Bull.  504,  517))  : 

The  net  operating  loss  deduction  is  the  net  oper- 
ating loss  carry-over  reduced  by  certain  adjust- 
ments intended  to  prevent  net  losses  from  being 
used  as  a  deduction  by  the  taxpayer  where  he  is  not 
suffering  any  economic  loss  by  reason  of  the  fact 
that  his  income  contains  nontaxable  items  (as  in 
the  case  of  percentage  depletion,  exempt  interest 
on  State  and  local  bonds,  and,  with  respect  to  cor- 
porations, intercorporate  dividends,  and  interest 
on  partially  exempt  Federal  obligations). 
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The  exceptions  and  limitations  provided  in  sec- 
lion  12:2  (d)  are  for  the  purpose  of  insuring 
that  only  an  economic  loss  will  be  taken  into  ac- 
count. It  is  provided  that  in  computing  gross  in- 
come, wholly  tax-exempt  interest,  diminished  by 
the  amount  of  interest  paid  or  accrued  not  allowed 
as  a  deduction  by  section  23  (b),  relating  to  inter- 
est on  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  certain  tax-exempt  obligations, 
shall  be  included,    *    *    *    [Italics  supplied.] 

The  interest  received  by  holders  of  the  Reclamation 
District  bonds  was  tax-exempt  interest,  as  Mr.  Birch 
himself  testified.  (R.  286;  see  also,  R.  58,  86,  166,  183, 
186,  187,  188.)  The  interest  paid  by  the  taxpayer-cor- 
poration was  of  course  paid  to  carry  the  bonds,  and 
thus  paid  to  carry  "obligations  *  *  *  the  interest 
upon  which  is  wholly  exempt  from  the  taxes  imposed 
by  this  chapter"  within  the  meaning  of  Section  23  (b) 
of  the  Code.  Cf.  First  Nat.  Bank  v.  United  States,  283 
IT.  S.  142. 

The  Birches  sustained  no  economic  loss  by  payment 
of  interest  on  the  bonds,  through  the  taxpayer-corpora- 
tion, on  "calls"  of  the  county  treasurer,  to  the  extent 
that  the  interest  was  repaid  to  the  Birches  either  indi- 
vidually or  through  their  wholly-owned  corporations, 
the  Birch  Securities  Company  and  the  Birch  Holding 
Company.  And,  since  it  was  the  Congressional  purpose 
to  allow  a  deduction  of  interest  paid  to  carry  tax-ex- 
empt bonds  only  to  the  extent  that  an  economic  loss  was 
sustained,  it  necessarily  follows  that  the  separate  entity 
of  the  taxpayer-corporation,  the  Birch  Securities  Com- 
pany and  the  Birch  Holding  Company  should  be  ig- 
nored in  computing  net  operating  loss  of  the  taxpayer- 
corporation  for  the  fiscal  year  19M.  By  Section  122 
(d)  (2)  Congress  intended  that  the  interest  paid  to 
carry  tax-exempt  bonds  should  be  deductible  only 
against  the  interest  received  from  such  bonds.    The  tax- 
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payer-corporation  did  not  report  the  tax-exempt  inter- 
est received  by  the  Birches,  the  Birch  Securities  Com- 
pany, the  Birch  Holding  Company,  nor  apparently 
even  by  itself,  and  accordingly  is  not  entitled  to  deduct 
interest  paid  to  carry  the  bonds  on  which  the  tax-exempt 
interest  was  received. 

It  is  not  entirely  clear  that  the  interest  paid  by  the 
taxpayer-corporation  on  the  bonds  held  by  the  Hopkins 
sisters  and  Lulu  Minter  is  deductible.  That  interest 
was  also  in  a  sense  paid  to  carry  tax-exempt  bonds.  On 
the  other  hand,  the  bonds  held  by  Hopkins  sisters  and 
Lulu  Minter  really  represented  personal  obligations  of 
the  Birches  and  the  Birches  received  no  tax-exempt 
benefit  from  interest  paid  on  those  bonds.  From  the 
standpoint  of  substance,  the  situation  with  respect  to 
those  bonds  was  the  same  as  if  the  Birches  were  paying 
interest  on  indebtedness  consisting  of  the  purchase  price 
of  the  Hopkins  sisters'  interest  in  the  Conaway  ranch 
and  on  a  loan  from  Lulu  Minter.  We  therefore  do  not 
contend  that  the  interest  paid  to  the  Hopkins  sisters  and 
Lulu  Minter  during  the  fiscal  year  1944  was  not  de- 
ductible.10 

C.  The  Tax  Court's  holding  that  taxpayer's  total 
$221,610.87  payment  is  deductible  as  taxes  paid 
is  in   conflict  with  the  purpose  of  Section  122 

(d)(2) 

As  has  been  seen,  Congress  intended  by  Section  122 
(d)  (2)  to  insure  that  only  economic  losses  would  be 
taken  into  account  in  computing  net  operating  loss  for 
the  purpose  of  a  carry-back  deduction  to  a  prior  year. 
Even  if  the  aggregate  $221,610.87  payment  made  by 


10  In  the  previous  case  relating  to  the  deductibility  of  interest 
paid  by  the  taxpayer-corporation,  the  Tax  Court  held  that  the 
interest  paid  to  the  Hopkins  sisters  during  the  years  1937  and  1939 
was  deductible.  The  Commissioner  did  not  contend  that  such 
interest  was  not  deductible  because  paid  to  carry  tax-exempt  bonds. 
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taxpayer  in  the  fiscal  year  1944  may  be  regarded  as  a 
payment  of  "taxes",  it  must  be  recognized  that  the 
arrangement  resulting  in  the  payment  was  unusual  and 
not  of  the  type  commonly  deemed  to  require  the  pay- 
ment of  "taxes".  For  present  purposes,  there  is  no 
reason  to  extend  the  deduction  for  taxes  paid  to  such 
an  arrangement ;  on  the  contrary,  to  do  so  is  to  thwart 
the  Congressional  purpose  of  Section  122  (d)  (2).  The 
Birches  made  the  total  $221,610.87  payment,  through 
the  taxpayer-corporation,  and  also  received  most  of  it 
back,  either  individually  or  through  the  Securities 
Company  and  Holding  Company.  Since  the  part  they 
received  back  was  tax-exempt  interest,  to  hold  that  the 
taxpayer-corporation  is  entitled  to  deduct  the  total  pay- 
ment as  a  payment  of  "taxes"  is  to  allow  a  deduction 
for  that  which  was  not  an  economic  loss,  contrary  to  the 
purpose  of  Section  122  (d)(2).  The  Congressional 
intent  should  always  be  effectuated  if  possible.  It  can 
be  in  the  present  case  by  a  holding,  amply  justified,  that 
the  total  $221,610.87  payment  made  by  the  taxpayer- 
corporation  was  not  of,  or  should  not  be  treated  as  of, 
taxes — that  it  was,  or  at  least  should  be  treated  as,  in- 
terest and  as  interest  is  not  deductible  in  computing  net 
operating  loss. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  incorrect  and  should 
be  reversed. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 

Assistant  Attorney  General. 

Ellis  N.  Slack, 
A.  F.  Prescott, 
Melva  M.  Graney, 

Special  Assistants  to  the 

Attorney  General. 
November,  1950. 
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APPENDIX 

Internal  Revenue  Code : 

Sec.  23.  Deductions  from  Gross  Income. 

In  computing  net  income  there  shall  be  allowed 
as  deductions : 


(b)  Interest. — All  interest  paid  or  accrued 
within  the  taxable  year  on  indebtedness,  except  on 
indebtedness  incurred  or  continued  to  purchase  or 
carry  obligations  (other  than  obligations  of  the 
United  States  issued  after  September  24, 1917,  and 
originally  subscribed  for  by  the  taxpayer)  the  in- 
terest upon  which  is  wholly  exempt  from  the  taxes 
imposed  by  this  chapter. 

(c)  [as  amended  by  Sec.  202  (a)  of  the  Revenue 
Act  of  1941,  c.  412,  55  Stat.  687,  and  Sec.  Ill  of  the 
Revenue  Act  of  1943,  c.  63,  58  Stat.  21]  Taxes 
Generally. — 

(1)  Allowance    in    general. — Taxes    paid    or 
accrued  within  the  taxable  year,  except — 


(E)  taxes  assessed  against  local  benefits  of 
a  kind  tending  to  increase  the  value  of  the 
property  assessed;  but  this  paragraph  shall 
not  exclude  the  allowance  as  a  deduction  of  so 
much  of  such  taxes  as  is  properly  allocable  to 
maintenance  or  interest  charges ;  and 


(s)  [as  added  by  Sec.  211(a)  of  the  Revenue  Act 
of  1939,  c.  247,  53  Stat.  862]  Net  Operating  Loss 
Deduction. — For  any  taxable  year  beginning  after 
December  31, 1939,  the  net  operating  loss  deduction 
computed  under  section  12*2. 

(26  U.  S.  C.1946ed.,  Sec.  23.) 
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Sec.  122  [as  added  by  Sec.  211  (b)  of  the  Revenue 
Act  of  1939,  supra]  Net  Operating  Loss  Deduc- 
tion. 

(a)  [as  amended  by  Sec.  105  (e)(3)(A)  of  the 
Revenue  Act  of  1942,  c.  619,  56  Stat.  798]  Definition 
of  Net  Operating  Loss. — As  used  in  this  section,  the 
term  "net  operating  loss"  means  the  excess  of  the 
deductions  allowed  by  this  chapter  over  the  gross 
income,  with  the  exceptions,  additions,  and  limita- 
tions provided  in  subsection  (d). 

(b)  [as  amended  by  Sec.  153  (a)  of  the  Revenue 
Act  of  1942,  supra]  Amount  of  Carry-Back  and 
Carry-Over. — 

(1)  Net  operating  loss  carry-back. — If  for  any 
taxable  year  beginning  after  December  31,  1941, 
the  taxpayer  has  a  net  operating  loss,  such  net 
operating  loss  shall  be  a  net  operating  loss  carry- 
back for  each  of  the  two  preceding  taxable  years, 
except  that  the  carry-back  in  the  case  of  the  first 
preceding  taxable  year  shall  be  the  excess,  if  any, 
of  the  amount  of  such  net  operating  loss  over 
the  net  income  for  the  second  preceding  taxable 
year  computed  (A)  with  the  exceptions,  addi- 
tions, and  limitations  provided  in  subsection 
(d)  (1),  (2),  (4),  and  (6),  and  (B)  by  determin- 
ing the  net  operating  loss  deduction  for  such 
second  preceding  taxable  year  without  regard  to 
such  net  operating  loss. 


(d)  [as  amended  by  Sec.  105  (e)  (3)  (C)  of  the 
Revenue  Act  of  1942,  supra]  Exception*.  Addi- 
tions, and  Limitations. — The  exceptions,  additions, 
and  limitations  referred  to  in  subsections  (a),  (b), 
and  (c)  shall  be  as  follows : 


(2)  There  shall  be  included  in  computing  gross 
income  the  amount  of  interest  received  which  is 
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wholly  exempt  from  the  taxes  imposed  by  this 
chapter,  decreased  by  the  amount  of  interest 
paid  or  accrued  which  is  not  allowed  as  a  deduc- 
tion by  section  23  (b),  relating  to  interest  on  in- 
debtedness incurred  or  continued  to  purchase  or 
carry  certain  tax-exempt  obligations ; 


(26  U.  S.  C.  1946  ed.,  Sec.  122). 

Treasury  Regulations  111,  promulgated  under  the 
Internal  Revenue  Code : 

Sec.  29.23(c) -3.  Taxes  for  Local  Benefits. — So- 
called  taxes,  more  properly  assessments,  paid  for 
local  benefits,  such  as  street,  sidewalk,  and  other 
like  improvements,  imposed  because  of  and  meas- 
ured by  some  benefit  inuring  directly  to  the  prop- 
erty against  which  the  assessment  is  levied,  do  not 
constitute  an  allowable  deduction  from  gross  in- 
come. A  tax  is  considered  assessed  against  local 
benefits  when  the  property  subject  to  the  tax  is 
limited  to  property  benefited.  Special  assessments 
are  not  deductible,  even  though  an  incidental  bene- 
fit may  inure  to  the  public  welfare.  The  real 
property  taxes  deductible  are  those  levied  for  the 
general  public  welfare  by  the  proper  taxing  au- 
thorities at  a  like  rate  against  all  property  in  the 
territory  over  which  such  authorities  have  juris- 
diction. Assessments  under  the  statutes  of  Cali- 
fornia relating  to  irrigation  and  of  Iowa  relating 
to  drainage,  and  under  certain  statutes  of  Tennes- 
see relating  to  levees,  are  limited  to  property  bene- 
fited, and  if  the  assessments  are  so  limited,  the 
amounts  paid  thereunder  are  not  deductible  as 
taxes.  The  above  statements  are  subject  to  the 
exception  that  in  so  far  as  assessments  against  local 
benefits  are  made  for  the  purpose  of  maintenance 
or  repair  or  for  the  purpose  of  meeting  interest 
charges  with  respect  to  such  benefits,  they  are  de- 
ductible. In  such  cases  the  burden  is  on  the  tax- 
payer to  show  the  allocation  of  the  amounts  as- 
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sessed  to  the  different  purposes.  If  the  allocation 
cannot  be  made,  none  of  the  amounts  so  paid  is 
deductible. 

Sec.  29.122-1.  Net  Operating  Loss  Deduction. — 
(a)  General. — Section  122  provides  the  rules  for 
the  computation  of  the  net  operating  loss  deduction 
allowed  by  section  23  (s).  The  net  operating  loss 
deduction  is  the  aggregate  of  the  net  operating  loss 
carry-overs  and  carry-backs  to  the  taxable  year, 
reduced  by  certain  adjustments  to  prevent  the 
deduction  of  losses  absorbed  by  income  not  taxed. 


■fr  u. 
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No.  12639 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Commissioner  of  Internal  Revenue, 

Petitioner, 
vs. 
Birch  Ranch  and  Oil  Company, 

Respondent. 


BRIEF  FOR  THE  RESPONDENT. 


The  Opinion  Below. 

The  findings  of  fact  and  opinion  of  the  Tax  Court  are 
set  forth  at  R.  385-408  and  are  reported  at  13  T.  C.  930. 

Jurisdiction. 

The  jurisdiction  is  as  stated  in  Appellants'  Brief. 

Question  Presented. 

The  question  presented  is   as  set   forth  in  Appellants' 
Brief  and  is  as  follows : 

1.  "Whether  the  circumstances  of  the  case  are 
such  as  to  entitle  the  taxpayer-corporation  to  a  'taxes 
paid'  deduction  under  Section  23(c)  of  the  Internal 
Revenue  Code,  or  to  an  'interest  paid'  deduction  under 
Sections  23(b),  122(a)  and  (d)  (2),  in  computing 
its  1944  net  operating  loss  for  the  purpose  of  a  carry- 
back deduction  in  the  taxable  year  1942  under  Sec- 
tions 23(s)  and  122." 


— 2— 

It  seems  to  respondent,  the  following  questions  are  also 
presented : 

2.  Where  a  reclamation  district  is  regularly  formed  by 
a  group  of  eight  property  owners,  including  the  Birches, 
and  where  bonds  covering  the  district  are  regularly  issued 
and  nearly  one-half  thereof  is  owned  by  various  persons 
other  than  Birches  and  are  dealt  in  for  value  over  a  period 
of  nearly  twenty  years,  does  such  district,  and  do  such 
bonds,  lose  their  bona  fide  character  by  reason  of  the  ac- 
quisition by  respondent  corporation,  as  the  Birches'  suc- 
cessor in  interest,  of  practically  all  of  the  land  in  the 
district,  and  by  reason  of  the  Birches'  gradual  acquisition 
of  all  of  such  bonds  over  such  period? 

3.  Where  Mr.  Birch  was  nearly  70  years  old  and  dur- 
ing the  depression  could  not  get  bank  credit  sufficient  to 
enable  him  to  operate  the  ranch  unless  he  placed  the  title 
thereof  in  a  corporation,  and  where  the  taxpayer  corpora- 
tion was  formed  for  the  purpose  of  securing  bank  credit, 
is  not  the  corporation  a  separate  legal  entity,  and  does 
not  this  fact  furnish  an  additional  reason  as  to  why  it  is 
entitled  to  deduct  as  taxes  all  assessments  paid  by  it  to  the 
County  Treasurer  covering  its  lands,  irrespective  of  who 
owns  the  bonds  ? 

Statute  and  Regulations. 

The  statute  and  treasury  regulations  are  set  forth  in 
the  Appendix  to  Appellants'  Brief.  Appellant,  however, 
fails  to  set  forth  the  pertinent  portions  of  the  California 
statute  applicable  to  reclamation  districts  and  the  issuance 
of  reclamation  bonds.  The  applicable  portions  of  this 
statute  are  set  forth  in  an  Appendix  to  this  brief.  (Pt.  3, 
Tit.  8.  Ch.  1,  Art.  2,  Sees.  3478  and  3480.) 


—3— 
Statement  of  the  Case. 

Appellants  correctly  set  forth  in  their  brief  the  Tax 
Court's  findings  of  fact.  [R.  387-397.]  The  Stipulation 
of  Facts,  the  exhibits  (separately  transmitted  by  stipula- 
tion) and  the  testimony  of  respondents'  witnesses,  are  also 
pertinent  as  additional  facts  which  support  the  Tax 
Court's  opinion  and  conclusions  of  law. 

The  Stipulation  of  Facts  appears  at  R.  134-147.  The 
testimony  of  respondents'  witnesses  appears  at  R.  211-349. 

The  respondents'  exhibits  were  admitted  at  the  follow- 
ing pages  in  the  record  and  consist  of  the  following: 

Page  197  Exhibit    1 — photostatic   copy   of   report 

of  Commissioner  with  respect  to  tax- 
payer. 

Page  201  Exhibit   2 — findings   of   fact   of   Judge 

Turner  in  former  case. 

Page  202  Joint  Exhibit   3a — respondents'   income 

tax  return  for  the  year  ending  Septem- 
ber 30,  1944. 

Page  206  Exhibit   5 — judgment   roll   finding  for- 

mation of  reclamation  district  2035  to 
be  sufficient  and  legal. 

Page  206  Exhibit   6 — judgment  roll   finding  first 

bond  issue  sufficient  and  legal. 

Page  209  Exhibit    7 — judgment    roll    finding    re- 

funding bond  issue  sufficient  and  legal. 

Page  210  Exhibit  8 — copy  of  cancelled  bond  No. 

2000  of  first  issue. 


Respondents'  Exhibits. 

Pages  215-219  Exhibits  9  to  12— calls  of  County 
Treasurer  with  respect  to  assessments 
against  reclamation  district,  corres- 
pondence relating  thereto,  and  taxpay- 
ers' payment  as  taxes  totaling  the  said 
sum  of  $221,610.87,  being  the  amount 
referred  to  in  said  Exhibit  2  and  being 
the  item  of  deduction  involved  in  the 
within  action. 

Page  274  Joint  Exhibit  13f — return  for  year  end- 

ing September  30,  1942. 

Page  278  Exhibit  14 — first  Hopkins  contract. 

Page  279  Exhibit    15 — second   Hopkins   contract. 

Appellants'  Exhibits. 

Page  228  Exhibit    B — letter    produced    by    Mr. 

Landrum  regarding  payment  of  assess- 
ment. 

Page  230  Exhibit  C — correspondence  between  re- 

spondent and  County  Treasurer. 

Page  232  Exhibit  D— ditto. 

Page  234  Exhibit  E — letters  relating  to  call  No. 

23,  showing  payment  of  call  by  means 
of  interest  coupons  as  permitted  by 
statute. 

The  findings  of  fact  of  the  Tax  Court  taken  as  a  whole, 
and  the  aforesaid  evidence  and  stipulation  would  seem 
to  impel  the  following  conclusions:  (1)  reclamation  dis- 
trict 2035  is  a  bona  fide  reclamation  district  and  state 
agency  and  a  separate  legal  entity,  entirely  distinct  from 
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the  land  owner  within  the  district;  (2)  the  $2,000,000 
reclamation  bonds  were  regularly  issued  and  are  valid  and 
existing  bonds,  the  principal  of  which,  together  with  its 
interest  thereon,  constitutes  a  lien  against  all  lands  of  the 
district  until  paid;  (3)  respondents'  payments  to  the 
County  Treasurer,  or  its  purchase  of  the  interest  coupons 
and  the  bonds  and  the  delivery  of  such  to  the  County 
Treasurer,  under  the  Reclamation  Act  constituted  pay- 
ment of  taxes  and  not  interest;  (4)  and  that  respondent 
is  not  economically  identical  with  the  district  or  the  bonds. 

In  its  opinion  the  trial  court  stated  in  part  as  follows: 
"The  essential  factual  premises  or  inferences  which 
respondent  assumes  for  this  argument  are  not  ade- 
quately supported  by  the  evidence."     [R.  403.] 

For  the  reason  that  respondent  has  disregarded  essen- 
tial and  material  facts  of  the  case,  it  will  be  helpful  if  we 
quote  here  from  a  portion  of  the  partial  stipulation  of 
facts,  with  appropriate  emphasis  added,  as  follows : 

"6.  Desiring  to  reclaim  and  develop  the  lands 
comprising  the  Conaway  Ranch,  the  Birch  Oil  Com- 
pany, in  1918,  filed  a  petition  with  the  Board  of  Su- 
pervisors of  Yolo  County,  California,  for  the  crea- 
tion of  a  reclamation  district  which  would  include 
24,210  acres  and  would  cover  the  whole  of  the  Cona- 
way Ranch  and  twenty-odd  other  parcels  of  land  not 
owned  by  the  Birch  Oil  Company  or  its  members.  In 
April  1919,  the  establishment  of  Reclamation  District 
No.  2035,  comprising  approximately  21,000  acres, 
was  approved  by  the  Board  of  Supervisors.  Excluded 
from  the  district  as  approved  were  some  1,300  acres 
of  the  Conaway  Ranch  and  all  except  eight  of  the 
twenty- odd  other  parcels  of  land  not  owned  by  the 
Birch  Oil  Company  or  its  members."    [R.   136.] 


"7.  Organization  of  the  district  was  completed 
and  the  County  Board  of  Supervisors  appointed  Cona- 
way,  C.  Harold  Hopkins,  and  a  man  named  Arm- 
field  as  trustees  for  the  district.  In  June  1919,  the 
trustees  employed  an  engineer  and  directed  him  to 
prepare  plans  for  the  reclamation  and  irrigation  of 
lands  in  the  district,  with  estimates  of  the  cost  of  the 
necessary  improvements.  In  June,  1920,  the  trustees 
approved  the  plans  submitted  by  the  engineer  and  his 
estimate  of  $2,264,740  as  the  cost  of  the  improve- 
ments. The  plans  submitted  called  for  the  construc- 
tion of  the  main  levee  along  the  edge  of  the  Yolo 
By-pass,  as  above  described.  The  plans  were  approved 
by  the  Reclamation  Board  of  the  State  of  California 
in  October  1920,  and  in  December  of  the  same  year, 
by  the  Board  of  Supervisors.  Commissioners  of  as- 
sessment were  appointed  to  assess  the  value  of  the 
benefits  to  the  lands  in  the  district  from  the  improve- 
ments contemplated  and  to  apportion  the  cost  of  said 
improvements  according  to  the  benefits  that  would 
accrue  to  each  tract  of  land  in  the  district.  There- 
after, and  prior  to  July  2,  1924,  the  commissioners 
made  the  assessment  and  apportionment  for  which 
they  were  appointed.  The  assessment  was  approved 
by  the  Board  of  Supervisors  on  July  23,  1924;  and 
the  list  of  assessment  was  filed  on  the  same  day  with 
the  County  Treasurer  of  Yolo  County."     [R.  137.] 

"8.  The  Birch  Oil  Company,  under  the  direction 
of  the  district's  engineer,  built  the  improvements 
called  for  in  the  reclamation  plan  and  financed  all 
the  costs,  which  were  slightly  in  excess  of  two  mil- 
lion dollars.  The  work  was  substantially  completed 
by  1925,  at  which  time  the  improvements  consisted 
of  45  miles  of  roadways,  47  miles  of  irrigation  canals, 
55  miles  of  drainage  canals  and  ditches,  and  included 
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bridges,  pumping-  plants  and  other  structures  neces- 
sary for  the  development  of  the  lands  in  the  district. 
By  1925  Birch  had  acquired  individually  and  at  un- 
disclosed costs  seven  of  the  eight  parcels  of  land 
which  with  the  Conaway  Ranch  comprised  the  land 
of  the  district.  The  parcel  not  so  purchased  con- 
sisted of  240  acres."     [R.  138.] 

"9.  In  the  meantime,  the  Hopkins  sisters,  being 
desirous  of  disposing  of  their  interests  in  the  Cona- 
way  Ranch,  by  agreements  dated  January  1,  1924, 
sold  such  interests  to  Birch  and  Mrs.  Birch  for  $787,- 
000,  an  amount  designed  to  pay  them  their  propor- 
tionate part  of  the  Birch  Oil  Company  funds  invested 
in  the  ranch.  Under  the  agreements  each  of  the  sis- 
ters agreed  to  accept  bonds  of  Reclamation  District 
No.  2035  in  the  principal  amount  of  $393,000  and 
cash  in  the  sum  of  $500.  Birch  and  his  wife  agreed 
to  cause  the  district  to  issue  bonds  in  an  amount  of 
at  least  $800,000,  which  were  to  constitute  a  prior 
lien  on  all  of  the  property  in  the  district,  and  further 
promised  to  deliver  on  or  before  February  1,  1925, 
to  each  of  the  sisters  the  amount  of  the  bonds  and 
cash  called  for  by  the  agreements.  Birch  and  his 
wife  were  to  have  immediate  and  absolute  possession 
and  control  of  the  properties  acquired  from  the  Hop- 
kins sisters  and  were  to  be  entitled  to  all  rents  and 
profits  of  every  kind  therefrom  and  were  to  assume 
all  liabilities  and  burdens  incident  to  the  ownership 
thereof.  The  bonds  not  having  been  issued  at  the 
time  of  the  agreements  of  January  1,  1924,  Birch 
gave  to  each  of  the  sisters  his  promissory  note  in  an 
amount  equal  to  the  amount  of  the  bonds  she  was  en- 
titled to  receive  under  the  agreements.  The  notes 
were  to  run  for  10  years  and  were  to  draw  interest 
at  6  per  cent  per  annum  from  January  1,  1924,  for 


a  period  of  5  years,  and  at  7  per  cent  thereafter. 
Birch  had  the  option  of  paying  the  notes  in  full  at 
any  time  prior  to  the  expiration  of  the  10  year 
period."    [R.  139.] 

"10.  According  to  the  minutes,  the  landowners, 
at  an  election  held  on  August  28,  1924,  voted  to  issue 
bonds  to  pay  for  the  reclamation  work  which  had  been 
done,  and  on  October  26,  1924,  the  trustees  adopted 
resolutions  providing  for  the  issuance  of  the  bonds." 
[R.  139.] 

"11.  On  January  5,  1925,  the  trustees  of  the  dis- 
trict adopted  resolutions  directing  that  the  district  pay 
Birch  and  Conaway  $2,000,000  for  moneys  advanced 
in  the  construction  of  the  improvements;  that  War- 
rant No.  1  of  the  district  be  issued  to  them  in  that 
amount;  that  the  bonds  of  the  district  be  placed  in 
the  hands  of  the  County  Treasurer;  and  that  the 
County  Treasurer  be  requested  to  advertise  the  bonds 
for  sale  at  the  earliest  possible  date.  On  the  same 
day  Warrant  No.  1  for  $2,000,000,  drawn  on  the 
Treasurer  of  Yolo  County,  was  issued  to  Conaway 
and  Birch.  The  warrant  was  approved  by  the  Board 
of  Supervisors  of  Yolo  County  and  was  presented  for 
payment  to  the  County  Treasurer  but  was  not  paid 
for  want  of  funds."    [R.  139.] 

"12.  On  Janaury  7,  1925,  the  trustees  of  the  dis- 
trict delivered  to  the  County  Treasurer  bonds  of  the 
district  totaling  $2,264,740.  The  bonds  were  dated 
January  1,  1925,  and  bore  interest  at  the  rate  of  6 
per  cent  per  annum  until  paid.  They  were  in  denomi- 
nations of  $1,000.  The  first  $227,000  thereof  were 
to  mature  on  January  1,  1935,  with  a  like  amount 
maturing  on  January  1  of  each  year  following  until 
January  1,  1944,  when  the  bonds  then  remaining  and 
amounting  to  $221,740,  were  to  mature.     Also  on 
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January  7,  1925,  the  County  Treasurer  gave  notice 
that  on  January  23,  1925,  he  would  sell  Bonds  Nos. 
1  to  2,000,  inclusive,  of  $2,000,000  par  value,  to  the 
highest  bidder,  and  stated  that  outstanding  warrants 
of  the  district,  with  accrued  interest  thereon,  would 
be  accepted  in  payment  for  the  bonds.  Birch,  acting 
for  himself,  Mrs.  Birch  and  the  Conaways,  was  the 
highest  bidder,  his  bid  being  $2,000,000  plus  accrued 
interest.  Being  the  highest  bidder,  he  became  the 
purchaser  of  the  bonds  and  gave  in  payment  there- 
for Warrant  No.  1  of  the  district,  which  had  been  re- 
ceived by  him  and  Conaway  in  payment  for  the  build- 
ing of  the  improvements  for  the  district."    [R.  140.] 

"13.  Upon  receipt  of  the  bonds  of  the  district, 
Birch  delivered  to  each  of  the  Hopkins  sisters  $393,- 
000  par  value  of  such  bonds,  or  a  total  of  $786,000, 
pursuant  to  the  agreements  of  January  1,  1924, 
whereunder  he  and  his  wife  had  acquired  from  the 
Hopkins  sisters  all  of  the  interests  of  the  latter  in 
the  Conaway  Ranch.  Upon  delivery  of  the  bonds, 
the  Hopkins  sisters  delivered  to  Birch  the  promissory 
notes  covering  the  purchase  price  of  their  interests  in 
the  ranch  which  had  been  received  from  him  at  the 
time  of  the  January  1,  1924  agreements.  At  the 
same  time  they  made  formal  conveyance  to  Birch  and 
his  wife  of  all  their  interests  in  the  Conaway  Ranch." 
[R.  140.] 

"14.  At  or  about  the  same  time  and  pursuant  to 
the  terms  of  agreements  dated  January  10,  1925,  the 
Hopkins  sisters  granted  to  Birch  and  his  wife  the 
right  to  purchase  the  bonds  received  by  them  as  above 
set  forth,  at  the  prices  and  on  the  terms  set  forth 
in  the  said  agreements.  According  to  these  agree- 
ments, Birch  and  his  wife  offered  and  agreed  to  pur- 
chase at  face  the  bonds  in  question,  the  purchases 


—10— 

from  each  sister  to  be  made  in  installments  of  $39,300 
on  January  1,  1926,  and  on  January  1  of  each  year 
thereafter  until  January  1,  1933,  with  a  final  install- 
ment of  $78,600  on  January  1,  1934,  and  on  each 
purchase  date  to  buy  all  matured  coupons  appertain- 
ing to  the  bonds  covered  in  the  particular  installment. 
At  each  installment  date  the  sale  of  the  bonds  by 
the  Hopkins  sisters  to  Birch  and  his  wife  was  to  be 
completed  at  the  option  of  the  Hopkins  sisters.  To 
assure  payment  for  the  respective  installments  of  the 
bonds,  Birch  and  his  wife  agreed  to  deliver  to  B.  F. 
Conaway  and  C.  Harold  Hopkins,  as  trustees,  the 
balance  of  the  district's  outstanding  bonds  in  the 
amount  of  $1,214,000,  and  upon  default  in  the  pay- 
ment of  any  of  the  above  installments,  the  Hopkins 
sisters  were  to  be  permitted  to  sell,  or  have  sold,  so 
much  of  the  bonds  held  in  trust  as  should  be  required 
to  pay  the  amount  in  default.  The  trustees  might 
also  release  to  Birch  and  his  wife  such  of  the  bonds 
as  might  be  required  by  them  as  a  pledge  for  money 
borrowed  to  pay  any  current  installment.  Otherwise 
the  bonds  held  in  trust  were  to  be  released  by  the 
trustees  only  upon  the  written  consent  of  the  Hop- 
kins sisters  or  upon  full  performance  of  the  agree- 
ments by  Birch  and  his  wife.  In  the  event  the  Hop- 
kins sisters  should  elect  at  any  installment  date  not 
to  sell  the  bonds  called  for  by  the  agreements,  Birch 
and  his  wife  had  the  option  to  declare  the  agreement 
at  an  end.  Provision  was  also  made  that  Birch  and 
his  wife,  on  90  days  notice,  might  elect  to  buy  bonds 
in  advance  of  the  regular  installment  dates  provided 
and  similarly  might  declare  the  entire  agreement  at 
an  end  if  the  Hopkins  sisters  should  reject  the  offer. 
In  respect  of  all  purchases  prior  to  January  1.  1929, 
Birch  and  his  wife  were  to  pay  interest  at  the  rate  of 
six  per  cent,  the  rate  called  for  by  bonds.     On  pur- 
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chases  after  that  date,  they  were  obligated  to  pay 
seven  per  cent  or  one  per  cent  over  the  interest  pro- 
vided for  in  the  bonds."    [R.  142.] 

"15.  In  1926  Birch  entered  into  an  agreement 
with  the  Conaways  for  the  purchase  of  their  interests 
in  the  ranch  and  in  the  bonds  of  Reclamation  District 
No.  2035.  The  purchase  price  was  paid  in  cash  and 
in  installments."    [R.   142.] 

"16.  Beginning  with  January  1,  1926,  the  first 
installment  date  under  the  agreements  of  January 
10,  1925,  the  Hopkins  sisters  elected  to  sell  the  bonds 
to  Birch  and  his  wife  pursuant  to  the  terms  of  the 
said  agreements.  Birch  and  his  wife  made  the  pay- 
ments on  the  bond  purchases  as  called  for  in  the 
agreements  and  as  elected  by  the  Hopkins  sisters  until 
the  early  1930's,  when,  due  to  the  depression  and  a 
resulting  lack  of  funds,  they  were  unable  to  make  the 
further  payments  on  the  dates  prescribed,  and  exten- 
sions of  time  have  thereafter  been  allowed.  The 
bonds  paid  for  in  the  face  amount  of  $476,000  were 
delivered  to  Birch  and  his  wife.  The  Hopkins  sisters, 
in  April,  1943,*  still  held  the  remaining  $310,000 
of  the  said  bonds,  but  still  held  Birch  and  his  wife 
liable  on  their  obligations  under  the  agreements  of 
January  10,  1925.  Their  interest  is  in  the  receipt 
of  the  cash  payments  provided  for  in  the  contracts 
and  they  are  unwilling  to  accept  anything  else.  Of 
the  $476,000  par  value  of  the  bonds  paid  for  by  Birch 
and  his  wife  and  received  from  the  Hopkins  sisters, 
$10,000  par  value  of  such  bonds  were  sold  to  Lulu 
M.  Minter  and  $86,000  passed  into  the  hands  of  the 


*On  April  5  and  6,  1943,  the  Tax  Court  heard  the  case  of  Birch 
Ranch  and  Oil  Company,  Docket  109993,  Memorandum  Opinion 
entered  April  20,  1944,  which  related  to  the  years  1937  and  1939. 
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Great  Republic  Life  Insurance  Company,  a  corpora- 
tion of  which  Birch  was  president.  There  was  later 
a  dispute  between  petitioner  and  the  insurance  com- 
pany over  rights  of  petitioner  in  and  to  the  said 
bonds,  the  exact  basis  for  which  dispute  is  not 
shown."     [R.   143.] 

"17.  On  October  15,  1934,  Birch  and  his  wife  or- 
ganized Birch  Ranch  and  Oil  Company,  the  petitioner 
herein,  and  transferred  to  it  the  Conaway  Ranch, 
their  interest  in  the  Birch  Oil  Company,  the  partner- 
ship which  succeeded  the  Menges  Oil  Company  in 
1911,  and  all  other  property  belonging  to  them,  except 
the  bonds  of  Reclamation  District  No.  2035,  certain 
corporate  stock  and  other  properties  having  a  value  of 
about  $600,000.  Birch  had  been  having  difficulties 
during  the  depression  years  in  borrowing  on  his  per- 
sonal credit  the  moneys  needed  for  the  operation  of 
the  ranch,  and  the  petitioner  was  organised  for  the 
purpose  of  procuring  needed  bank  credit/'     [R.  144.] 

In  his  findings  of  fact  in  his  preceding  case,  No.  19059 
[Exhibit  2  herein]  Judge  Turner  found  as  follows: 

"In  a  proceeding  brought  by  the  trustees  to  deter- 
mine the  legality  of  the  district,  the  Superior  Court 
of  California  in  and  for  the  County  of  Yolo,  in  June, 
1920,  entered  its  judgment  that  Reclamation  District 
No.  2035  is  'a  duly  and  regularly  organized  and  legal 
Reclamation  District.'  "     [Exhibit  2,  p.  86.] 

******** 

"In  a  proceeding  brought  by  the  trustees  of  the  dis- 
trict, the  Superior  Court  of  California,  in  and  for  the 
County  of  Yolo,  on  March  2,  1925,  entered  its  judg- 
ment 'that  said  bonds  are  a  valid  legal  obligation 
of  said  Reclamation  District  No.  2035.'  "  [Exhibit 
2,  p.  89.] 
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"Beginning  in  1925,  up  to  and  including  1934, 
Birch  and  his  wife  for  the  Conaway  Ranch  formally 
paid  over  $120,000  per  year  for  disbursement  as  in- 
terest on  the  bonds  of  Reclamation  District  No. 
2035.  Such  portion  of  the  amount  so  paid  as  was 
applicable  to  bonds  owned  by  Birch  and  his  wife  was 
repaid  to  them,  but  under  a  claim  that  interest  on 
such  bonds  was  tax  exempt,  the  amounts  so  received 
were  not  reported  by  them  as  taxable  income.  In 
each  of  the  said  years,  Birch  and  his  wife,  on  their  in- 
come tax  returns,  claimed  a  deduction  of  $120,000  as 
interest  paid.  The  propriety  of  these  deductions  was 
questioned  by  the  Bureau  of  Internal  Revenue  for 
practically  every  year,  but  in  each  instance  the  deduc- 
tion was  ultimately  allowed."*      (Emphasis   added.) 

"On  October  15,  1934,  Birch  and  his  wife  or- 
ganized Birch  Ranch  and  Oil  Company,  the  petitioner, 
herein,  and  transferred  to  it  the  Conaway  Ranch, 
their  interest  in  the  Birch  Oil  Company,  the  partner- 
ship which  succeeded  the  Menges  Oil  Company  in 
1911,  and  all  other  property  belonging  to  them,  ex- 
cept the  bonds  of  Reclamation  District  No.  2035, 
certain  corporate  stock  and  other  properties  having  a 
value  of  about  $600,000.  Birch  had  been  having 
difficulties  during  the  depression  years  in  borrowing 
on  his  personal  credit  the  moneys  needed  for  the 
operation  of  the  ranch,  and  the  petitioner  was  organ- 
iced  for  the  purpose  of  procuring  needed  bank  credit" 
[Said  Exhibit  2,  p.  93.]    (Emphasis  added.) 


*This  was  before  the  incorporation  of  the  Birch  Ranch  and  Oil 
Company  and  the  Birch  Securities  Company  and  while  the  Birches 
owned  all  the  land  except  240  acres  and  all  the  bonds  except  those 
owned  by  the  Hopkins,  Miss  Minter  and  the  Republic  Life. 
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The  Superior  Court  of  Yolo  County  by  a  judgment  duly 
rendered  determined  that  the  refunding  bonds  issued  in 
1935  are  a  valid  legal  obligation  of  said  Reclamation  Dis- 
trict 2035.     [Exhibit  7  herein.] 

Through  respondents'  witnesses  the  following  facts  were 
also  established: 

Over  a  period  of  years  commencing  in  1925  and  ending 
in  1946,  the  bonds  of  the  entire  bond  issue  were  dealt 
in  at  their  face  value  as  to  both  principal  and  interest 
with  one  minor  exception,  with  respect  to  86  shares. 
[Stipulation  of  Facts,  supra,  and  R.  262,  267,  276,  277, 
280,  285,  306,  309,  314,  315,  317,  318,  319,  321  and  324.] 

During  the  five  years  following  1920,  Mr.  and  Mrs. 
Birch  acquired  seven  of  the  eight  parcels  of  land  which 
were  included  in  the  district  by  the  Board  of  Supervisors 
and  which  were  not  a  part  of  the  Conaway  ranch.  [R. 
136.] 

At  the  time  of  the  incorporation  of  the  Birch  Ranch 
and  Oil  Company,  Mr.  and  Mrs.  Birch  owned  $1,594,000 
of  the  bonds;  the  Hopkins,  $310,000;  Lulu  Minter,  $10,- 
000;  and  the  Great  Republic  Life  Insurance  Company, 
$86,000.     [R.  277.] 

The  Birch  Securities  Company  finished  the  purchase  of 
the  balance  of  the  Hopkins  bonds  in  March,  1944,  at  a 
price  equal  to  the  par  value  of  the  bonds.     [R.  280.] 

By  1946  the  Birchs  had  acquired  all  of  the  bonds  and 
sold  them  at  par  to  a  Mr.  Rasmussen.     [R.  316.] 

No  bonds  were  ever  sold  or  dealt  in  at  less  than  par, 
except  the  Great  Republic  Life  Insurance  Company  86 
bonds,  which  were  sold  for  $65,000.    [R.  276.] 
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In  the  stipulation  it  says:  "Beginning  with  1937  and 
until  1943,  no  amount  has  been  paid  in  any  year  by  peti- 
tioner (respondent  herein)  as  interest  on  the  1,594,000 
of  such  bonds  transferred  by  Birch  and  wife  to  the  Birch 
Securities  Company."  That  statement  is  incorrect  in  that 
"it  seems  that  the  common  expression  is  that  we  pay 
interest  into  the  County  Treasury  to  pay  the  interest  on 
the  bonds,  whereas  the  proper  notation  and  entry  would  be 
that  we  pay  the  assessment  that  is  levied  by  the  district 
to  meet  the  interest  on  the  bonds."     [R.  284.] 

For  the  first  six  years  of  the  Hopkins  contract,  begin- 
ning with  1925,  the  Hopkins  collected  the  interest  on  the 
bonds  through  their  collection  from  the  County  Treasury 
on  the  coupons  that  matured  on  the  bonds.  Mr.  and  Mrs. 
Birch  paid  the  assessment  based  on  the  call  from  the 
County  Treasurer  on  the  bonds.  This  provided  for  the 
interest  payment,  and  the  Hopkins  cashed  their  coupons. 
[R.  285.] 

From  1931  to  1934,  Mr.  and  Mrs.  Birch  purchased  the 
coupons  from  the  Hopkins  by  paying  the  face  value  of  the 
coupons  as  they  matured.  They  turned  the  coupons  in  to 
the  County  Treasurer,  keeping  in  mind  the  provisions  of 
the  statute.  (Appendix  B  herein,  providing  for  the  in- 
terest coupons  to  be  turned  in  to  the  County  Treasurer  in 
payment  of  assessments  the  same  as  money.) 

Exhibit  One  is  the  usual  form  of  receipt  from  the 
County  Treasurer  of  payment  upon  either  turning  in  cou- 
pons or  turning  in  money.     [R.  286.] 

When  Mr.  and  Mrs.  Birch  received  back  from  the 
County  Treasurer  interest  in  their  coupons,  they  did  not 
take  that  into  account  as  part  of  their  income,  as  it  was 
exempt  income.    From  1925  to  1934  while  they  personally 
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owned  those  bonds  this  procedure  was  questioned  every 
year  by  the  Commissioner  and  was  never  disapproved. 
[R.  287.] 

The  reference  in  the  stipulation  to  the  bonds  owned  by 
the  Birch  Ranch  and  Oil  Company  and  the  Great  Republic 
Life  Insurance  Company  not  being  paid  by  April,  1936, 
is  incorrect.  All  assessments  were  paid  up  until  1937,  but 
subsequent  to  that,  up  to  1943,  no  payments  were  made. 
This  was  because  the  company  was  unable  to  raise  any 
funds.  It  did  not  have  the  money  and  could  not  borrow 
any.  The  depression  period  was  still  on  at  that  time.  The 
bank  that  we  had  our  account  in  at  Sacramento  failed  and 
tied  up  our  funds.     [R.  288.] 

All  assessments  of  the  Reclamation  District  were  paid 
during  the  fiscal  year  ending  September  30,  1944.  [R. 
290.] 

At  that  time  the  Birches  companies  were  in  a  little 
different  financial  shape,  and  were  able  to  take  care  of  the 
various  obligations.     [R.  290.] 

The  stipulation  on  page  14  reads  that:  "on  its  books 
for  the  fiscal  years  1937  and  1939  the  Birch  Ranch  and 
Oil  Company  accrued  $120,000  to  represent  (interest)  on 
the  entire  two  million  par  value  of  issued  bonds."  That 
statement  is  incorrect.     [R.  292.] 

The  company  had  employed  a  bookkeeper  to  open  up  the 
corporation  books,  and  he  interpreted  that  payment  as  a 
payment  of  interest,  rather  than  a  payment  of  an  assess- 
ment, and  he  treated  the  payment  to  the  Hopkins  as  pay- 
ing them  interest  on  our  obligations  under  the  contract, 
rather  than  paying  the  assessment  so  that  the  Hopkins 
could  cash  the  coupons  that  matured  at  that  time.  It  was 
not  discovered  that  it  was  handled  that  way  until   the 
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question  was  raised  by  a  field  agent  of  the  government. 
[R.  295.] 

In  participating  as  one  of  the  landowners  in  the  forma- 
tion of  the  Reclamation  District  No.  2035,  the  Birches  did 
not  have  any  intention  of  tax  avoidance.  The  fact  never 
occurred  to  them.     [R.  297.] 

Mr.  and  Mrs.  Birch  and  Mr.  and  Mrs.  Conaway  in 
performing  the  contract  for  the  improvements  of  the 
Reclamation  District  spent  an  amount  in  excess  of 
$2,000,000,  for  which  they  received  the  warrant  in  that 
amount.  [R.  297.]  They  did  not  get  the  bonds  until  six 
or  seven  years  later.     [R.  298.] 

The  Birch  Ranch  and  Oil  Company  was  a  party  to  the 
agreement  in  selling  the  ranch  and  Mr.  and  Mrs.  Birch 
to  the  agreement  for  selling  the  bonds.     [R.  306.] 

At  the  time  the  Birch  Securties  Company  was  incor- 
porated in  1934  it  received  $1,594,000.00  in  bonds.  [R. 
309.] 

Mr.  and  Mrs.  Birch  personally  guaranteed  Mr.  Rasmus- 
sen  under  the  option  that  they  would  be  able  to  deliver  all 
of  the  bonds.  They  were  contemplating  dissolving  the 
Birch  Securities  Company,  and  therefore  the  bonds  would 
come  back  to  Mr.  and  Mrs.  Birch.  By  July  1,  1946,  the 
option  was  exercised.  By  that  time  the  dissolution  of  the 
Birch  Securities  Company  had  taken  place,  and  Mr.  and 
Mrs.  Birch  owned  all  the  bonds.     [R.  316.] 

By  March  15,  1944,  the  Hopkins  agreements  were 
marked  "cancelled."  By  this  time  the  Birches  had  paid 
the  Hopkins  the  sum  of  $260,000  in  cash,  which  was  for 
the  balance  of  the  Hopkins  bonds.     [R.  321.] 

In  1943  there  was  a  large  amount  of  unpaid  interest 
on  the  bonds,  but  the  County  Treasurer  was  not  doing 
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anything  about  that,  as  far  as  foreclosing  on  the  land  was 
concerned.  If  they  did  not  make  any  calls,  there  wasn't 
any  default.     [R.  328.] 

The  County  Treasurers  all  over  the  state  generally  were 
doing  this  to  help  out  the  land  owners.     [R.  261.] 

Exhibits  9,  10,  11  and  12  relate  to  calls  made  by  the 
County  Treasurer  and  payments  made  by  respondent.  The 
first  calls  were  made  to  cover  coupons  that  had  matured. 
After  all  past  due  coupons  had  been  redeemed,  then  regu- 
lar calls  were  made  for  the  current  accumulation  and 
maturity  of  the  interest  on  the  bonds.     [R.  329.] 

The  reason  payments  were  made  in  1943  and  1944  was 
not  simply  because  the  company's  bookkeeping  was  on  a 
cash  basis.  The  reason  was  because  the  company  was 
able  to  raise  the  funds  to  pay  them.  Prior  to  that  time, 
during  the  depression,  it  could  not  even  pay  the  county 
taxes,  or  the  assessments,  on  the  Reclamation  District. 
[R.  331.] 

The  company  did  not  borrow  money  to  pay  an  assess- 
ment. The  loans  it  got  from  the  bank  were  for  the  opera- 
tion of  the  ranch,  and  not  for  the  purpose  of  paying  an 
assessment.     [R.  332.] 

At  the  time  of  the  Rasmussen  transaction,  all  of  the 
coupons  were  paid,  but  the  bonds  had  not  been  paid  for 
in  full  to  the  Hopkins.     [R.  332.] 

All  the  arrears  of  the  past  due  coupons  were  taken  up 
by  1944.     [R.  333.] 

In  June,  1946,  there  were  several  payments  to  the 
County  Treasurer  aggregating  $474,272.53.  That  was 
closing  up  everything  that  was  due  and  past  due  on  the 
bonds.    [R.  333.] 
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The  fact  that  bonds  which  are  issued  are  tax  exempt, 
did  not  enter  into  reason  for  the  organization  of  the 
Reclamation  District.     [R.  334.] 

The  reason  that  the  bonds  were  not  paid  off  and  were 
refunded  was  that  we  did  not  have  the  funds  to  pay  the 
bonds  and  it  was  a  common  practice  for  all  districts  to  re- 
fund bonds  from  time  to  time.  That  is  provided  for  in 
the  statute.     [R.  335.] 

The  first  bond  issue  came  due  in  1935,  and  we  were 
under  quite  a  depression  at  that  time.  The  company  could 
not  meet  the  payments,  and  therefore  the  only  alternative 
was  to  have  a  new  bond  issue.     [R.  335.] 

At  the  time  of  the  organization  of  the  district,  Mr. 
Birch  did  not  receive  any  advice  from  any  attorney  or 
accountant  with  respect  to  the  tax  phase  of  the  matter. 
The  Birches  did  not  have  any  thought  in  mind  of  ever 
getting  out  a  bond  issue.  That  matter  first  came  to  their 
attention  after  they  received  the  bonds  in  1925.  They 
did  not  know  of  that  feature  before  that  time.     [R.  338.] 

The  Hopkins  never  at  any  time  permitted  any  of  the 
interest  coupons  to  become  past  due.  All  interest  coupons 
on  the  bonds  owned  by  the  Hopkins  were  purchased  by 
the  Birch  Ranch  and  Oil  Company  as  they  became  due. 
[R.  262.] 

Also  the  coupons  of  the  bonds  owned  by  Miss  Minter. 
All  these  coupons  were  turned  into  the  County  Treasury 
under  the  provisions  of  Section  3482,  which  provides  they 
may  be  turned  in  the  same  as  money.     [R.  263.] 

The  coupons  were  always  purchased  for  the  full  face 
value.  [R.  267.]  Also  in  every  instance  except  as  to  the 
86  Republic  Life  bonds  the  bonds  were  dealt  in  at  their 
full  face  value.     [R.  276.] 
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ARGUMENT. 


POINT  ONE. 

The  Tax  Court  Did  Not  Err  in  Holding  That  the  Pay- 
ments Involved  Are  Deductible  for  the  Reason 
That  Under  the  Facts  of  This  Case  Such  Pay- 
ments Were  Bona  Fide  Payments  of  Taxes 
Assessed  Against  Local  Benefits  Made  for  the  Pur- 
pose of  Meeting  Interest  Charges  With  Respect 
to  Such  Benefits. 

The  Tax  Court  stated  in  its  opinion  as  follows 

'"By  section  23(c)(1).  Internal  Revenue  Code,  t:. 
paid  or  accrued  within  the  taxable  year  are  deductible 
except : 

(  E)  taxes  assessed  against  local  benefits  of 
a  kind  tending  to  increase  the  value  of  the  prop- 
erty assessed:  but  this  paragraph  shall  not  ex- 
clude the  allowance  as  a  deduction  of  so  much 
of  such  taxes  as  is  properly  allocable  to  mainte- 
nance or  interest  charges :    *    *    * 

As  all  of  the  $221,610.87  paid  to  the  Count}-  Tr 
urer  was  for  application  to  interest  charges,  none  of 
it  is  excluded  as  a  deduction  by  the   statutory  excep- 
tions, and  respondent  does  not  contend  that  it 
[R.  400.] 

Attention  should  also  be  directed  to  the  fact  that  Treas- 
ury Regulations  III  set  forth  at  page  34  of  Appellant's 

Brief,  with  respect  to  deductions  similar  to  those  involved 
here,  provide  as  folic- 

-sessments  under  the  statutes  of  California  re- 
lating to  irrigation  and  of  Iowa  relating  to  drainage. 
and  under  certain  statutes    ::   Tennessee  relating  to 
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levees,  are  limited  to  property  benefited,  and  if  the 
assessments  are  so  limited,  the  amounts  paid  there- 
under are  not  deductible  as  taxes.  The  above  state- 
ments are  subject  to  the  exception  that  in  so  far  as 
assessments  against  local  benefits  are  made  for  the 
purpose  of  maintenance  or  repair  or  for  the  purpose 
of  meeting  interest  charges  with  respect  to  such 
benefits,  they  are  deductible/' 

This  rule  is  recognized  by  and  interpreted  in  the  opin- 
ion in  the  case  of  Andrew  Little,  21  B.  T.  A.,  911-915,  in 
which  it  is  held  that  interest  on  reclamation  bonds  is  de- 
ductible as  taxes  within  the  meaning  of  a  similar  section 
which  existed  as  part  of  the  Revenue  Act  of  1921. 

It  would  seem  that  the  facts  stated  in  the  preceding 
statement  of  the  case  and  in  the  stipulation  of  facts  [R. 
134-147]  uncontrovertibly  establish  that  the  assessments 
which  are  the  basis  for  the  deduction  involved  herein  were 
made  for  the  purpose  of  meeting  interest  charges  with  re- 
spect to  local  benefits  within  the  provisions  of  the  above- 
quoted  regulations. 

In  his  Opening  Brief,  appellant  claims  that  the  deduc- 
tion involved  herein  is  not  proper  because  ''here  the  im- 
provements involved  were  paid  at  the  outset  by  the  only 
party  against  whom  taxes  could  otherwise  have  been  levied 
to  pay  for  the  improvements."  He  also  claims  that  "the 
whole  arrangement,  although  authorized  by  the  law  of 
California,  was  merely  one  through  which  the  Birches 
had  reclamation  district  bonds  issued  for  their  own  pur- 
poses in  which  they  used  it  to  create  personal  indebted- 
ness." He  claims  that  "there  was  no  assessment  for  bene- 
fits received  from  the  drainage  improvements";  (because) 
"at  the  time  the  drainage   improvements   were   made   in 
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1924,  the  Conaway  Ranch  was  owned  by  taxpayer's  prede- 
cessor." 

The  Statement  of  Facts  heretofore  presented  established 
that  the  facts  of  the  case  are  contrary  to  these  statements. 
Appellant's  entire  argument  rests  upon  the  false  basis  of 
these  incorrect  statements.  For  this  reason  authorities 
under  each  of  his  points  have  no  application  to  the  facts 
of  the  case. 

After  stating  appellants'  contentions  as  to  why  respon- 
dent had  no  right  to  deduct  the  said  sum  of  $221,610.87 
paid  to  the  County  Treasurer  to  meet  such  interest 
charges,  the  Tax  Court  in  its  opinion  summarized  appel- 
lant's fallacious  reasoning  and  respondent's  right  to  make 
such  deduction  in  the  following  words : 

"The  essential  factual  premises  or  inferences  which 
respondent  assumes  for  this  argument  are  not  ade- 
quately supported  by  the  evidence.  We  can  disregard 
as  negligible  the  240  district  acres  which  petitioner 
did  not  own  and  against  which  an  assessment  for 
bond  interest  apparently  was  not  made,  but  we  can 
not  lightly  ignore  a  public  district  invested  with  tax- 
ing powers  and  other  sovereign  attributes  and  the 
substance  attaching  to  the  very  large  number  of 
bonds  which  were  held  by  parties  who  had  no  iden- 
tity of  interest  with  the  Birches  and  whose  right  to 
bond  interest  was  consistently  observed,  in  one  case, 
after  threat  of  suit.  The  Hopkins  sisters  acquired 
786  of  the  2000  bonds  in  1925;  they  owned  310  from 
1931  to  March  15,  1944,  or  during  five  and  a  half 
months  of  fiscal  1944.  At  an  undisclosed  date  the 
Birches  sold  86  bonds  to  the  Great  Republic  Life 
Insurance  Co.,  and  its  successor  sold  these  bonds  to 
petitioner  in  1940;  the  Birches  sold  10  bonds  to  Lula 
Minter  who  held  them  throughout  fiscal  1944.     Peti- 
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tioner  regularly  paid  to  the  Hopkins  sisters  and  to 
Lula  M inter  the  amount  of  accrued  interest  due 
them,  receiving  and  turning  over  the  interest  coupons 
to  the  County  Treasurer.  By  so  doing  it  acquired 
a  credit  in  the  same  amount  on  the  district's  assess- 
ment for  interest.  See  section  11,  article  II,  chap- 
ter 1,  Title  8,  Part  8,  Political  Code  of  California, 
and  hence  it  is  not  technically  correct  to  say  that  no 
assessment  taxes  were  paid  from  1937  to  1944.  An 
amount  of  $19,200  was  paid  each  year,  and  by  this 
Court's  decision  in  Docket  No.  109993  the  amounts 
so  paid  were  deductible."  [R.  403.]  (Emphasis 
added. ) 

A.     The    $221,610.87    Paid    by    Taxpayer    Constituted    Taxes 
Assessed  Against  Local  Benefits. 

In  his  argument,  appellant  overlooks  the  fact  that  a 
Reclamation  District  is  a  separate  legal  entity  and  a  quasi 
public  corporation,  separate  and  apart  from  the  land  own- 
ers, even  if  all  of  the  land  in  the  district  were  owned  by 
a  single  owner,  which  at  the  time  of  the  formation  of  the 
district  and  the  construction  of  the  improvements  in  the 
district  was  not  the  situation  here.     [R.  134-138.] 

At  the  time  of  the  formation  of  the  district  and  the 
approval  of  the  plans  by  the  Reclamation  Board  of  the 
State  of  California,  there  were  eight  other  land  owners 
in  the  district,  and  the  improvements  were  made  entirely 
separate  and  apart  by  Mr.  and  Mrs.  Birch  and  Mr.  and 
Mrs.  Conaway,  as  contractors,  entirely  separate  and  apart 
from  the  district.     [Stipulation  of  Facts,  R.  134-138.] 

In  1920  the  Commissioners  of  Assessment,  duly  ap- 
pointed, assessed  the  value  of  the  benefit  to  the  lands  in 
the  district  from  the  improvements  contemplated  and  ap- 
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portioned  the  cost  of  such  improvements  according  to  the 
benefits  that  would  accrue  to  each  of  the  nine  tracts  of 
land  then  comprising  the  district.  [R.  137.]  The  issuance 
of  the  bonds  did  not  occur  until  five  years  later.     [R.  139.] 

Certainly  when  this  assessment  was  made,  the  assess- 
ment was  a  bona  fide  assessment  duly  made  and  the 
Reclamation  District  was  a  bona  fide  district  duly  organ- 
ized. Also,  the  bonds  thereafter  issued  were  duly  issued 
and  constituted  a  valid  lien  against  the  lands  of  the  dis- 
trict. Under  the  laws  of  the  State  of  California  for  such 
cases  specially  provided  the  Superior  Court  of  Yolo  County 
so  held.  (Statement  of  the  Case,  supra,  and  Section  3478 
of  the  California  Political  Code.) 

There  is  no  question  here  even  of  any  intention  of  tax 
avoidance. 

Mr.  Birch  testified  as  follows: 

"Q.  (By  Mr.  Acret)  :  Mr.  Birch,  in  participat- 
ing as  one  of  the  landowners  (170)  in  the  forma- 
tion of  Reclamation  District  No.  2035,  did  you  or 
your  associates  have  any  intention  of  tax  avoidance? 
A.     No,  it  never  occurred  to  us. 

******** 

0.  Did  you  in  any  way  have  any  intention  of 
tax  avoidance  in  connection  with  that  matter?  A. 
None  whatever.     (171.) 

O.  How  long  was  it  that  you  waited  for  your 
money  for  the  work  that  you  and  Mr.  Conaway  did 
in  improving  the  district  from  the  time  of  the  com- 
mencement of  the  work  until  the  time  that  you  got  the 
money  or  the  bonds  in  payment  therefor  ?  A.  About 
six  or  seven  years.     [R.  297.] 
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Q.  Did  you,  yourself,  receive  any  advice  from 
any  attorney  or  accountant  with  respect  to  the  tax 
phrase  of  that  matter,  prior  to  the  organization  of 
any  reclamation  district?  A.  No,  and,  furthermore, 
we  didn't  have  any  thought  in  mind  of  ever  getting 
out  a  bond  issue. 

Q.  How  did  you  learn  of  the  tax  exempt  phase 
of  that  matter,  if  you  can  recall,  back  when  it  first 
came  to  your  attention?  That  was  a  matter  of  State 
law,  of  course,  but  when  did  that  first  come  to  your 
attention?     A.    After  we  received  the  bonds  in  1925. 

Q.  You  did  not  know  of  it,  then,  before  that  time? 
A." No."     [R.  337-338.] 

Appellant  overlooks  the  fact  that  in  constructing  and 
developing  for  the  district  45  miles  of  roadways  and  47 
miles  of  irrigation  canals  and  55  miles  of  drainage  canals 
and  ditches,  the  landowners  in  the  district  constructed  and 
developed  rights  of  way  and  so  forth  which  became  a  part 
of  the  Reclamation  District  and  property  rights  entirely 
separate  and  apart  from  the  lands  owned  by  the  various 
owners  in  the  district,  including  the  Conaway  ranch. 

In  Western  Insurance  Company  v.  Drainage  District 
72,  72  Cal.  App.  68,  72,  it  is  held  that  though  the  admin- 
istration of  the  affairs  of  reclamation  districts  is  commit- 
ted entirely  to  the  owners  of  the  lands  embraced  within  the 
districts,  that  nevertheless  such  districts  are  "public  manda- 
tories and  governmental  agencies  through  which  the  state 
administers  and  executes  one  of  its  most  important  func- 
tions." 

Appellant  overlooks  not  only  the  record  facts  but  also 
all  the  requirements  and  provisions  of  the  Reclamation  Act, 
to-wit,  Section  3480  of  the  California  Political  Code,  the 
applicable  portions  of  which  are  set  forth  as  Appendix  B 
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to  this  brief.  This  Act  provides  for  the  manner  of  the 
formation  of  a  reclamation  district ;  the  issuance  of  bonds ; 
the  validation  of  these  bonds;  the  assessment  of  lands  in 
the  district  to  meet  the  expenses  of  the  district,  including 
payment  of  interest  on  these  bonds;  and  for  the  payment 
of  all  moneys  collected  from  such  assessments  into  the 
County  Treasury;  for  all  unpaid  installments  of  assess- 
ments to  constitute  a  lien  upon  the  lands  in  the  district  until 
paid,  and  permitting  the  land  owners  to  pay  the  assessment 
installments,  either  in  cash  or  with  the  interest  coupons 
of  the  bonds. 

The  Reclamation  District  is  a  separate  legal  entity,  and 
under  the  laws  of  the  State  of  California,  the  County 
Treasurer  in  behalf  of  such  separate  entity  was  obliged  to 
collect  the  principal  and  interest  of  the  assessment  against 
the  taxpayer's  lands  and  to  maintain  a  lien  against  such 
lands  until  such  principal  and  interest  is  paid  and  to  fore- 
close such  lien  if  and  when  the  payment  of  such  principal 
and  interest  is  in  default. 

Regardless  of  all  of  the  foregoing,  as  pointed  out  by  the 
Tax  Court's  decision,  the  bona  fide  character  of  the  bonds, 
the  varied  character  of  their  ownership,  and  their  having 
been  extensively  dealt  in  for  value  over  a  long  period  of 
years,  is  in  itself  alone  a  sufficient  reason  to  remove  all 
question  of  the  payor  and  the  payee  on  the  bonds  being 
economically  identical,  and  to  remove  all  question  as  to  the 
right  of  the  taxpayer  to  make  the  deduction  involved 
herein. 

Even  if  all  of  the  lands  in  the  district  had  been  owned 
by  the  taxpayer,  and  the  taxpayer  had  owned  all,  or  most, 
of  the  bonds,  nevertheless  it  would  have  been  entitled  to 
deduct  the  money  it  paid  to  the  County  Treasurer  to  meet 
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the  interest  accrued  on  the  bonds.  The  provision  for  the 
issuance  of  bonds,  the  income  from  which  was  exempt 
from  taxation,  contemplated  just  such  a  situation  and  the 
possibility  of  the  ownership  of  the  bonds  by  the  owner  of 
the  lands  in  the  district.  The  purpose  was  to  encourage, 
and  coerce,  reclamation  of  marginal  and  swamp  lands  in 
the  state  of  California  and  to  hold  out  the  advantage  of 
exempt  bonds  even  if  the  taxpayer  should  own  all  of  the 
lands  in  the  district  and  all  of  the  bonds,  which  however 
does  not  happen  to  be  the  situation  of  ownership  in  the 
instant  case. 

In  the  case  of  Western  Assur.  Co.  v.  Drain  Dist.,  72 
Cal.  App.  68,  72,  it  is  stated  as  follows: 

".  .  .  Some  of  the  drainage  and  reclamation  and 
irrigation  districts  considered  by  the  cases  just  men- 
tioned were  formed  and  organized  under  special  acts 
of  the  legislature  and  some  under  the  general  laws  of 
the  state,  and,  while  the  administration  of  the  affairs 
of  all  of  them  is  committed  entirely  to  the  owners  of 
the  lands  embraced  within  the  districts,  still  they  are, 
nevertheless,  public  mandatories  or  governmental 
agencies  through  which  the  state  administers  and  exe- 
cutes one  of  its  most  important  functions.  The  rea- 
son that  that  is  so  as  to  reclamation  districts  is  be- 
cause the  swamp  and  overflowed  lands  of  California 
were  granted  by  the  general  government  to  the  state 
upon  condition  that  the  latter  would  see  to  the  reclama- 
tion of  the  same  so  that  they  might  become  suitable 
for  the  purposes  of  cultivation,  and,  as  an  essential 
corollary  of  that  proposition,  those  who  purchase  such 
lands  from  the  state  so  take  them  subject  to  the  right, 
and,  indeed,  the  duty  of  the  state,  either  by  a  scheme 
immediately  directed  and  supervised  by  itself  through 
officers  or  agents  appointed  for  that  purpose,  or  by 
committing  that  duty  to  the  owners  themselves  of  such 
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lands,  to  coerce  such  reclamation  according  to  such 
rules,  regulations,  and  plans  as  may  be  prescribed  by 
the  state  through  its  legislature/'     (Emphasis  added.) 

The  provisions  of  the  Reclaamtion  Act  itself  disclose 
this  intention.  Section  3480  of  the  Political  Code  pro- 
vides : 

"Any  landowner  of  the  district  who  shall  desire  at 
any  time  to  lessen  or  remove  the  lien  upon  his  land  of 
any  assessment  on  which  bonds  have  been  or  hereafter 
may  be  issued  may  deliver  to  the  County  Treasurer 
for  cancellation  any  bonds  payable  out  of  said  assess- 
ment, and  the  Treasurer  shall  credit  against  the  as- 
sessment on  his  land  the  principal  and  accrued  inter- 
est of  said  bonds."     (Emphasis  added.) 

Regardless  of  the  ownership  of  the  bonds,  of  the  own- 
ership of  the  lands,  or  the  taxpayer's  intentions,  in  order 
to  avail  itself  of  the  express  provisions  of  the  laws  of  the 
State  of  California  with  respect  to  reclamation  districts 
and  reclamation  bonds,  it  was  entitled  to  deduct  moneys 
paid  to  the  County  Treasurer  to  meet  interest  on  the  bonds 
and  to  treat  as  exempt  such  moneys  when  received  back 
from  the  County  Treasurer. 

The  foregoing  constitutes  obviously  some  of  the  reasons 
as  to  why  from  1925  to  1934,  while  Mr.  and  Mrs.  Birch 
owned  all  of  the  lands  in  the  district  except  240  acres,  and 
while  they  owned  a  little  more  than  half  of  the  bonds,  they 
were  permitted  by  the  Commissioner  to  deduct  all  of  the 
money  paid  to  the  County  Treasurer  to  enable  the  district 
to  meet  interest  on  all  of  the  bonds,  including  the  bonds 
owned  by  themselves,  and  at  the  same  time  they  were  not 
obliged  to  account  to  the  government  for  this  money  as 
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income  when  it  was  paid  back  to   them  by   the   County 
Treasurer  as  interest  from  the  bonds. 

After  the  State  of  California  holds  out  to  its  citizens 
the  tax  advantages  resulting  from  the  development  of 
marginal  and  swamp  lands  and  of  the  issuance  of  bonds 
to  cover  the  cost  of  such  development,  in  order  to  encour- 
age such  development,  it  would  seem  to  be  an  act  of  bad 
faith  for  the  government  to  attempt  to  deprive  the  taxpayer 
of  such  advantages. 

From  the  foregoing  it  appears  that  respondents'  reasons 
for  the  assessment  not  constituting  an  assessment  for  local 
benefits  is  fallacious,  as  well  as  being  unsupported  by  the 
facts. 

B.  The  $221,610.87  Is  Deductible  Because  It  Is  Not  "Interest 
Paid"  but  "Taxes  Paid"  to  Meet  Interest  Charges  With 
Respect  to  Assessments  Against  Local  Benefits. 

The  Tax  Court  in  its  opinion  stated  as  follows: 

"Principal  and  interest  were  payable  out  of  moneys 
collected  by  the  treasurer  of  Yolo  County  from  assess- 
ments against  the  benefited  lands,  which  assessments 
were  to  be  deposited  'into  the  main  county  treasury,' 
but  'credited  to  the  bond  fund'  of  the  District,  as 
provided  by  Section  3480,  Article  II,  c.  1,  Title  8, 
Deering's  Political  Code  of  California.  [R.  389- 
390.]" 

From  the  said  Section  3480  and  from  the  argument 
under  the  preceding  sub-heading,  it  would  seem  that  the 
above-quoted  statement  is  clearly  correct.  The  Birches  and 
the  Conaways  had  a  right  to  act,  as  contractors,  in  con- 
structing the  improvements  upon  the  various  rights  of 
way  of  the  District,  the  same  as  any  other  persons,  and 
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they  had  a  right  to  be  paid  for  such  work  by  the  issuance 
of  a  warrant,  and  under  the  laws  of  the  state  to  have 
bonds  issued  in  payment  of  such  warrant.  After  the 
bonds  were  issued,  nearly  half  of  them  became  owned  by 
various  third  parties,  and  for  over  a  period  of  more  than 
twenty  years  such  bonds  as  to  their  principal  and  interest, 
with  one  small  exception,  were  dealt  in  upon  the  basis  of 
their  face  or  par  value. 

There  is  no  similarity  whatsoever  in  the  facts  in  this 
case  to  the  facts  in  any  of  the  cases  cited  by  petitioner. 

As  held  in  the  case  of  Andrew  Little,  supra,  the  pay- 
ment to  the  County  to  meet  interest  on  such  bonds  con- 
stitutes a  payment  of  taxes  and  not  interest  within  the 
meaning  of  a  similar  section  of  the  then  existing  Rev- 
enue Act. 

During  all  of  the  period  involved  in  this  action,  nearly 
half  of  the  bonds  wrere  owned  in  arm's  length  transactions 
by  third  parties,  and  even  if  the  bonds  had  all  been  owned 
by  taxpayer,  the  payor  and  the  payee  were  not  economi- 
cally identical.  The  intervening  party  was  a  bona  fide 
reclamation  district  of  the  State  of  California,  the  financial 
agent  of  which  was  the  County  Treasurer  of  Yolo  County, 
who  was  obliged  to  act  under  the  provisions  of  said  Sec- 
tion 3480  of  the  Political  Code. 

As  argued  under  a  previous  point,  the  Reclamation  Act 
itself  contemplates  that  the  landowner  in  the  district  may 
own  the  bonds.  It  provides  that  he  may  remove  the  lien 
of  the  bond  upon  his  land  if  he  "shall  desire"  by  turning 
in  the  bonds  at  any  time  to  the  County  Treasurer.  There 
is  no  requirement  in  the  Act  that  he  shall  turn  in  the 
bonds  at  any  time. 
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As  heretofore  shown,  the  purpose  of  the  provision  that 
the  income  from  reclamation  district  bonds  shall  be  ex- 
empt from  taxation  was  in  order  to  encourage  the  de- 
velopment of  marginal  lands  in  California.  It  was  in 
order  to  "coerce"  the  development  of  such  lands.  Also 
heretofore  shown,  the  statute  expressly  provides  that  such 
bond  issues  may  be  refunded,  and  the  refunding  of  such 
bond  issues  is  a  common  practice  in  the  State  of  Cali- 
fornia. As  also  heretofore  shown,  however,  in  the  instant 
case  the  bond  issue  was  refunded,  and  there  was  delay  in 
providing  the  money  to  pay  for  some  of  the  bond  interest 
coupons,  for  the  reason  that  the  taxpayer  had  been  con- 
nected with  a  bank  which  failed,  and  until  1944  it  was 
without  sufficient  money. 

C.  The  Taxpayer's  Deduction  of  the  Payment  of  $221,610.87 
as  Taxes  Is  Not  in  Conflict  With  the  Purpose  of  Section 
122(d)(2)  for  the  Reason  That  Such  Payment  Was  for 
Taxes  Actually  Due  and  Payable,  and  Which  in  Fact  Did 
Constitute  an  Economic  Loss. 

The  argument  under  this  point  is  covered  not  only  by 
the  facts  of  the  case  as  heretofore  stated,  but  by  the  state- 
ments contained  under  previous  points. 

If  the  taxpayer  had  not  met  the  call  of  the  County 
Treasurer  to  enable  him  to  pay  the  matured  interest 
coupons  upon  the  bonds  owned  by  the  Hopkins,  Miss 
Minter,  and  the  Republic  Life,  which  constituted  close  to 
one-half  of  the  entire  bond  issue,  such  owners  would  have 
caused  the  entire  bond  issue  to  be  foreclosed.  As  to  the 
payment  of  the  calls  to  meet  the  interest  accruing  on  these 
bonds,  and  as  to  the  taxpayer's  purchase  of  matured  in- 


terest  coupons  of  these  bonds,  it  suffered  an  economic  loss. 
As  to  the  taxpayer's  payment  of  that  portion  of  the  call 
which  related  to  an  amount  of  money  sufficient  to  pay  the 
interest  coupons  owned  by  the  Birch  Securities  Company, 
the  taxpayer  in  fact  also  suffered  an  actual  economic  loss 
in  view  of  the  intervention  of  the  County  Treasurer.  Un- 
der the  provisions  of  the  statute  all  of  the  money  so  paid 
went  into  the  general  fund  of  the  County  Treasury  and 
the  County  Treasurer  was  obliged  to  pay  it  out  to  any 
holder  of  interest  coupons  whomever  he  might  be. 

As  stated  by  the  Tax  Court: 

"The  funds  which  the  district  collected  by  its  as- 
sessment calls  were  for  the  payment  of  interest  in 
general,  and  we  are  of  opinion  that  petitioner's  right 
to  deduct  its  payments  as  a  tax  is  not  defeated  by 
the  fact  that  a  part  of  such  payments  became  avail- 
able to  pay  interest  on  bonds  held  by  it,  by  Securities, 
by  Holding,  or  by  the  Birches.  Andrew  Little,  21 
B.  T.  A.  911. 

"Respondent  argues  further  that  the  'payments  of 
interest  on  reclamation  bonds'  was  the  payment  of 
interest  on  indebtedness  incurred  and  continued  to 
purchase  and  carry  tax-exempt  obligations,  and  hence 
such  payments  are  not  deductible  under  section  23(b), 
Internal  Revenue  Code.  Recognizing  the  reclamation 
district  as  a  legal  entity,  we  view  petitioner's  pay- 
ments as  made  in  satisfaction  of  taxes,  not  of  inter- 
est, and  the  argument  thus  lacks  factual  foundation. 
As  taxes  assessed  for  interest  only,  they  are  not  of 
a  kind  tending  to  increase  the  value  of  the  property 
assessed,  and  are  hence  properly  deductible.  Mary 
E.  Evans,  42  B.  T.  A.  246;  Missouri  State  Life  In- 
surance Co.,  29  B.  T.  A.  401 ;  Andrew  Little,  supra." 
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POINT  TWO. 

The  Reclamation  District  Being  Regularly  Formed  by 
a  Group  of  Eight  Property  Owners  in  Addition  to 
the  Birches,  and  the  Bonds  Having  Been  Regu- 
larly Issued  to  Pay  for  Improvements  of  a  Bona 
Fide  Value  in  Excess  of  $2,000,000,  Such  District 
and  Such  Bonds  Did  Not  Lose  Their  Bona  Fide 
Character  by  Reason  of  the  Subsequent  Acquisi- 
tion by  Respondent  Corporation,  as  the  Birches' 
Successor  in  Interest,  of  Practically  All  of  the 
Land  in  the  District  and  a  Substantial  Portion  of 
the  Bonds. 

It  would  seem  that  the  correctness  of  the  above  state- 
ment would  be  obvious. 

To  take  a  somewhat  similar  illustration,  if  the  Birches 
had  owned  lots  in  two  city  blocks  and  had  caused  the  city, 
in  a  street  proceeding,  to  pave  the  street  running  between 
those  two  blocks  and  to  assess  the  cost  thereof  against 
the  lots  in  each  of  the  blocks,  and  had  caused  ten-year 
bonds  to  be  issued  against  the  two  blocks  in  the  district, 
surely  it  would  not  be  contended  that  the  street  improve- 
ment district  and  the  bonds  had  become  identical  because 
of  the  Birches'  subsequent  acquisition  of  all  but  one  of 
the  lots  and  more  than  one-half  of  the  bonds.  Nor  could 
it  be  so  contended  even  if  the  Birches  had  acquired  all 
of  the  lots  and  all  of  the  bonds. 
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POINT  THREE. 

Where  Respondent's  Predecessor  in  Interest,  Mr. 
Birch,  Was  Nearly  Seventy  Years  Old  and  During 
the  Depression  Could  Not  Get  Bank  Credit  Suf- 
ficient to  Enable  Him  to  Operate  the  Ranch  Un- 
less He  Placed  the  Title  Thereof  in  a  Corpora- 
tion, and  Where  the  Taxpayer  Corporation  Was 
Formed  for  the  Purpose  of  Securing  Such  Bank 
Credit,  There  Is  No  Question  of  Alter  Ego,  and 
the  Corporation  Is  an  Entirely  Separate  Legal 
Entity  With  Respect  to  Taxation,  as  Well  as  in 
Every  Other  Respect. 

It  is  immaterial  as  to  whether  the  Birch  Securities 
Company,  which  owned  the  bonds,  was  the  alter  ego  of 
the  Birches.  It  is  sufficient  that  respondent,  the  Birch 
Ranch  and  Oil  Company,  is  a  separate  legal  entity. 

As  heretofore  shown  the  parties  stipulated  as  follows: 
"17.  On  October  15,  1934,  Birch  and  his  wife 
organized  Birch  Ranch  and  Oil  Company,  the  peti- 
tioner herein,  and  transferred  to  it  the  Conaway 
Ranch,  their  interest  in  the  Birch  Oil  Company,  the 
partnership  which  succeeded  the  Menges  Oil  Com- 
pany in  1911,  and  all  other  property  belonging  to 
them,  except  the  bonds  of  Reclamation  District  No. 
2035,  certain  corporate  stock  and  other  properties 
having  a  value  of  about  $600,000.  Birch  had  been 
having  difficulties  during  the  depression  years  in  bor- 
rowing on  his  personal  credit  the  moneys  needed  for 
the  operation  of  the  ranch,  and  the  petitioner  was 
organized  for  the  purpose  of  procuring  needed  bank 
credit." 
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It  would  seem  that  there  could  be  no  possibility  of  re- 
spondent being  the  mere  business  conduit  and  alter  ego 
for  the  Birches.  At  the  time  they  formed  the  company, 
they  merely  turned  over  to  it  the  title  to  the  lands  com- 
prising the  Conaway  ranch.  They  held  out,  and  kept  in 
their  own  names,  the  title  to  properties  having  a  value  of 
about  $600,000  [R.  143]  and  this  property  never  did  go 
into  the  corporation.  ''Birch  had  been  having  difficulty 
during  the  depression  years  in  borrowing  on  his  personal 
credit  the  moneys  needed  for  the  operation  of  the  ranch, 
and  (the  taxpayer)  was  organized  for  the  purpose  of 
procuring  needed  bank  credit." 

It  would  be  difficult  to  conceive  of  a  corporation  being 
organized  in  a  manner  sufficient  to  constitute  a  separate 
legal  entity  under  more  compelling  facts  and  circum- 
stances. 

The  very  purpose  of  a  corporation  is  to  enable  it  to 
enjoy  credit  separate  and  apart  from  the  risk  of  the  per- 
sonal indebtedness  of  its  shareholders,  with  respect  to 
taxes,  as  well  as  in  every  other  respect.  Certainly,  busi- 
ness houses  and  banks  ought  to  be  free  to  extend  credit 
to  such  a  corporation  without  the  corporation  becoming 
liable,  or  mixed  up  in  any  respect  whatsoever,  with  the 
personal  indebtedness  of  the  Birches,  or  any  of  their  other 
companies,  with  respect  to  taxes  or  any  other  indebtedness. 
If  this  were  not  so,  corporate  credit,  and  the  backbone  of 
free  enterprise  in  America,  could  not  exist. 

This  point,  though  quite  unnecessary,  would  seem  to  be 
compelling. 
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Conclusion. 

It  would  seem  that  the  decision  of  the  Tax  Court  ought 
to  be  upheld  and  the  petition  herein  denied. 

Respectfully  submitted, 

George  Acret, 

Attorney  for  Respondent. 


APPENDIX  A. 

Bond  of  Reclamation   District  2035 

United  States  of  America 

State  of  California 

County  of  Yolo 


umber 

Dollars 

2000 

Reclamation  District 
No.  2035 

1000 

Reclamation  District  No.  2035  for  value  received  hereby 
acknowledges  itself  indebted  to  and  promises  to  pay  to  the 
holder  hereof  at  the  office  of  the  treasurer  of  said  County 
in  State  of  California,  on  the  first  day  of  January,  1943 
the  sum  of 

One  Thousand  Dollars  ($1000.00) 
in  gold  coin  of  the  United  States  of  America,  with  in- 
terest thereon  in  like  gold  coin  from  date  hereof  until  paid, 
at  the  rate  of  six  per  cent,  per  annum,  payable  at  the 
office  of  said  treasurer  semi-annually  on  the  first  day  of 
January  and  the  first  day  of  July  in  each  year  on  presenta- 
tion and  surrender  of  the  interest  coupons  hereto  attached. 
This  bond  is  one  of  a  series  of  2265  bonds  of  like  tenor 
and  effect  as  to  denomination  and  maturity,  numbered 
from  1  to  2265,  inclusive,  amounting  in  the  aggregate  to 
Two  million  two  hundred  sixty-four  thousand  seven 
hundred  forty  Dollars  ($2,264,740)  issued  in  accordance 
with  section  3480  of  the  Political  Code  of  the  State  of 
California   pursuant   to    an    [235]    election    held    in    said 
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Reclamation  District  on  the  28th  day  of  August,  1924, 
authorizing  its  issuance,  and  is  based  upon  and  secured 
by  an  assessment  levied  on  the  lands  in  said  district,  and 
filed  in  the  office  of  the  county  treasurer  of  said  County 
of  Yolo  on  the  23rd  day  of  July,  1924,  and  the  said 
Reclamation  District  does  hereby  certify  and  declare  that 
said  election  was  duly  called  and  held  upon  due  notice, 
and  the  result  thereof  was  duly  canvassed  and  ascertained 
in  pursuance  of  and  in  strict  conformity  with  the  laws  of 
the  State  of  California  applicable  thereto,  and  that  all  of 
the  acts  and  conditions  and  things  required  by  law  to  be 
done,  precedent  to  and  in  the  issue  of  said  bonds  have  been 
done  and  have  been  performed  in  regular  and  in  due  form 
and  in  strict  accordance  with  the  provisions  of  the  law 
authorizing  the  issuance  of  reclamation  bonds. 

In  Testimony  Whereof,  the  said  District,  by  its  board 
of  trustees,  has  caused  this  bond  to  be  signed  by  the  presi- 
dent of  said  board  and  attested  by  the  auditor  of  said 
County  of  Yolo,  with  his  seal  of  office  affixed  this  1st  day 
of  January,  1925. 

C.  Harold  Hopkins 
President  of  said  Board 

Attest : 

[Seal]  P.  D.  Wallace 

Auditor  of  the  County  of  Yolo 
State  of  California  [236] 


APPENDIX  B. 

Excerpts  From  Section  3480  of  the  California 
Political  Code,  With  Appropriate  Emphasis 
Added: 

Action  to  test  legality.  At  any  time  within  thirty  days 
after  said  bonds  shall  have  been  delivered  to  the  treasurer 
of  the  county,  an  action  may  be  commenced  in  the  superior 
court  of  said  main  county  by  the  trustees  of  said  reclama- 
tion district  in  its  name  against  the  lands  in  said  district 
and  all  persons  owning  the  same  or  interested  therein,  to 
have  it  determined  that  said  bonds  are  a  legal  obligation 
of  such  reclamation  district,  and  in  the  event  no  such 
action  is  brought  then  the  same  may  be  commenced  by  any 
land  owner  in  the  district  within  thirty  days  thereafter. 
It  shall  be  sufficient  to  describe  said  lands  as  all  lands  in 
the  district  (naming  it),  without  a  more  specific  descrip- 
tion. The  summons  shall  be  published  once  a  week  for 
two  weeks  in  some  newspaper  of  general  circulation  pub- 
lished in  the  county  where  the  action  is  pending.  Within 
thirty  days  after  the  first  publication  of  summons  any 
owners  of  land  in  such  district,  or  any  person  interested, 
may  appear  and  answer  the  complaint,  which  answer  shall 
set  forth  the  facts  relied  upon  to  show  the  invalidity  of 
said  bonds.  The  default  of  all  defendants  not  so  appear- 
ing may  be  entered.  Such  action  shall  be  given  precedence 
in  hearing  and  trial  over  all  other  civil  actions  in  such 
court,  and  judgment  rendered  declaring  such  matter  so 
contested  either  valid  or  invalid.  Any  party  not  in  default 
may  have  the  right  to  appeal  to  the  Supreme  Court  within 
thirty  days  after  the  entry  of  judgment.  Judgment  for 
the  plaintiff  in  such  proceedings  shall  be  considered  as  a 
judgment   in   rem  and   shall   be   conclusive   against   said 


district    and    against    all    lands    therein    and    all    owners 
thereof  and  other  interested  persons. 

Bond  fund.  All  moneys  collected  by  any  county  treas- 
urer upon  any  assessment  upon  which  bonds  shall  have 
been  issued,  including  all  moneys  derived  from  sale  of 
land  for  delinquent  installments,  or  from  redemption 
thereof,  or  from  sale  of  lands  bought  by  the  treasurer 
at  any  such  sale,  shall  be  by  such  treasurer  forthwith  paid 
into  the  main  county  treasury  and  except  as  otherwise  pro- 
vided in  section  3466a  of  this  code,  shall  be  credited  to  the 
bond  fund  of  such  reclamation  district  and  used  exclu- 
sively for  the  payment  of  principal  and  interest  of  said 
bonds  issued  on  such  assessment,  and  of  the  principal  and 
interest  of  any  refunding  bonds  issued  thereon,  and  the 
expenses  of  the  county  treasurer  as  hereinafter  provided. 

Additional  assessment.  The  lien  of  any  unpaid  assess- 
ment upon  which  bonds  shall  have  been  issued  shall  con- 
tinue until  all  said  bonds,  and  any  refunding  bonds  zvhich 
may  be  issued,  shall  have  been  paid  in  fidl  except  as  here- 
inafter provided  in  reference  to  the  use  of  bonds  as  pay- 
ment of  assessments,  and  if  for  any  reason  any  part  of 
such  principal  or  interest  of  said  bonds,  or  of  refunding 
bonds  shall  remain  unpaid  after  enforcement  of  said 
assessment  as  in  this  article  provided,  the  board  of  super- 
visors of  the  main  county  shall  order  an  additional  or 
supplemental  assessment  to  be  made  as  provided  in  section 
3459,  sufficient  to  pay  such  unpaid  principal  and  interest; 
which  additional  or  supplemental  assessment  shall  be  en- 
forced and  collected  in  the  same  manner  as  the  original 
assessment. 
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Interest  on  unpaid  installments.  Where  bonds  of  the 
district  have  been  authorized  to  be  issued  on  such  assess- 
ments all  unpaid  assessments  shall  bear  interest  at  the  rate 
of  seven  per  cent  per  annum  from  the  date  of  the  bonds 
originally  issued  thereon  until  such  bonds  and  any  refund- 
ing bonds  issued  thereon  shall  have  been  fully  paid  and 
discharged,  and  the  interest  due  at  any  time  on  said  unpaid 
assessments  may  be  called  without  calling  any  installment 
of  the  said  assessment.  The  word  installment  as  used  in 
this  section  shall  be  construed  as  applying  to  interest  as 
well  as  the  principal  as  the  case  may  be. 

Estimate  of  assessment  installment  to  pay  interest  and 
principal.  At  least  ninety  days  before  any  interest  date  of 
the  bonds,  including  refunding  bonds,  the  county  treasurer 
of  the  main  county  shall  estimate  the  amount  of  money 
necessary  to  pay  interest  and  principal  maturing  on  such 
interest  date  after  crediting  thereon  the  funds  in  the 
treasury  applicable  to  the  payment  thereof,  and  the  ex- 
penses of  the  county  treasurer  hereinafter  provided  and 
shall  add  thereto  fifteen  per  cent  of  such  aggregate  sum 
to  cover  possible  delinquencies,  and  said  county  treasurer 
shall  thereupon  cause  to  be  published  two  times,  to  wit : 
once  a  week  for  two  weeks  in  some  newspaper  of  general 
circulation  published  in  each  county  in  which  any  of  the 
district  may  be  situate  a  notice  substantially  in  the  follow- 
ing form:     (Name  of  reclamation  district.) 

Form  of  notice.  Notice  is  hereby  given  that  an  install- 
ment of  assessment  (describing  it)   of  $ ,  being 

per  cent  is  payable  within  thirty  days  from  (date) 

by  all  assessed  landowners  of  said  district  in  the  county  of 
(name  of  county)  to  the  treasurer  of  said  county.  All 
or  any  part  of  said  installment  which  shall  remain  unpaid 


on  the  day  (day  fixed)  will  be  delinquent,  together  with 
ten  per  cent  of  such  installment  added  as  penalty. 

Dated  (date). 

(Signed) , 

Treasurer  of County. 

If  no  newspaper  is  published  in  said  county,  such  publica- 
tion shall  be  made  in  a  newspaper  published  in  an  adjoin- 
ing county. 

Payment  of  installments:  Delinquencies.  Said  install- 
ment may  be  paid  either  in  cash  or  in  bonds  of  said  dis- 
trict, or  their  interest  coupons,  issued  upon  said  assess- 
ment, then  matured  or  to  mature  within  ninety  days  from 
the  date  of  the  calling  of  such  installment,  taken  at  their 
face  value,  or  part  in  cash  and  part  in  such  bonds  and/or 
coupons.  Any  bond  or  coupon  so  received  in  payment 
shall  be  by  the  treasurer  forthwith  canceled  and  filed  in 
his  office.  If  any  part  of  such  installment  or  any  interest 
thereon  shall  remain  unpaid  at  the  expiration  of  thirty 
days  from  the  date  of  said  notice,  it  shall  become  delin- 
quent and  ten  per  cent  of  the  unpaid  amount  of  said  in- 
stallment shall  be  added  thereto  and  collected  by  said 
treasurer. 
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Sale  for  delinquent  installments.  At  the  time  stated  in 
said  notice,  or  such  other  time  to  which  said  sale  may  have 
been  postponed,  the  county  treasurer  shall  sell  each  parcel 
of  land  described  in  said  notice  to  the  highest  bidder,  un- 
less prior  thereto  he  shall  have  received  payment  in  full  of 
said  delinquent  installment  together  with  such  penalty. 
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Bonds  as  payment  on  assessment.  Any  landowner  of 
the  district  who  shall  desire  at  any  time  to  lessen  or  re- 
move the  lien  upon  his  land  of  any  assessment  on  which 
bonds  have  been  or  hereafter  may  be  issued  may  deliver  to 
the  county  treasurer  for  cancellation  any  bonds  payable 
out  of  said  assesment,  and  the  treasurer  shall  credit  against 
the  assessment  on  his  land  the  principal  and  accrued  in- 
terest of  said  bonds. 


